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THE STEAMER “ MAX MORRIS,” &C., VS. PATRICK CURRY. 


1 I consent that the within printed matter be transmitted to 
the circuit court as the record in this case. 
N. Y., March 4, 1886. 
R. B. MARTINE, 
Proctor for Lib'tt. 


Apostles. 


Circuit Court of the United States, Southern District of New York, 
in the Second Circuit. 


against 
Tue Streamer Max Morris, Her Enatnes, erc., Whereof John , 
Morris is Claimant and Appellant. 


Patrick Curry, Libellant and Respondent, | 


kt. B. Martine, proctor for libellant and respondent; Butler, Still- 
man & Hubbard, proctors for claimant and appellant. 


New York: 
Evening Post job printing office, cor. Broadway and Fulton street. 
(Law telephone 541.) 
LSS6., 


| Endorsed:] U.S. circuit court. Filed May 5, 1886. Timothy 
Griftith, clerk. 3 : 


yi, To the Honorable Addison Brown, judge of the district court 
of the United States for the southern district of New York : 

The libel and complaint of Patrick Curry against the steamship 
Max Morris, her engines, tackle, apparel, and furniture, and against 
all persons lawfully intervening for their interest therein, for a cause 
of tort, civil and maritime, for personal injuries, alleges as follows: 

I. That as the libellant herein is informed and believes, the said 
steamship is now within this district. 

II. That upon the 27th day of October, 1884, this libellant was 
lawfully on board the said steamship, being employed to load coal 
thereon by the stevedore who had the contract therefor. 

III. That upon the evening of said 27th day of October, while 
upon said steamship, as above set forth, he fell from the bridge of 
said vessel to the deck. 

IV. That the said libellant did sg fall wholly through the care- 
lessness and negligence of those in charge of the said steamship in 
having removed from the said bridge the ladder usually leading 
therefrom to the deck and in wholly tailing to guard orin any man- 
ner to indicate the aperture left in the rail upon said bridge by the 
removal of said ladder, but leaving the same wholly open and un- 
defended. 

V. That this libellant was not guilty of any want of care or neg- 
ligence. 


2 THE STEAMER “MAX MORRIS,” &c., VS. 
O VI. That by reason of this libellant’s so falling to the deck 

he suffered severe injuries, breaking his collar-bone, injuring 
his side, and wounding his head and receiving a severe shock ; that 
he has been and still is incapacitated for all labor, and is likely to 
remain so for a length of time. Libeilant therefore alleges that by 
reason of the premises he has suffered injuries to his damage in the 
sum of three thousand dollar. 

VII. That all and singular the premises are true and within the 
admiralty and maritime jurisdiction of the United States and of 
this honorable court. 

Wherefore the libellant prays that process in due form of law, ac- 
cording to the course and practice of this honorable court in cases of 
admiralty and maritime jurisdiction, may issue against said vessel, her 
engines, tackle, apparel, and furniture, and that all persons having 
or pretending to have any right, title, or interest in the same may b« 
cited to appear and answer upon oath all and singular the matters 
aforesaid, and that this honorable court would be pleased to pro 
nounce for the claim aforesaid, with costs, and, that said vessel, he: 
tackle, engines, &c., may be condemned and sold to pay the same 
and that the libellant may bave such other and further relief in th: 
premises as may be Just. 

his 
PATRICK x CURRY. 


mark. 


Sworn to before me this Ist dav of November, 1884. 
JOSIAH T. LOVEJOY, 
(SEAL. | 


Notary Public, Kings Co. 
Certificate filed in New York Co. 
RANDOLPH B. MARTINE, 
Proctor for Libellant, 140 Nassau Street, New York City. 


4 At a stated term of the district court of the United State 
of America for the southern district of New York. held a 
the United States court-rooms, in the city of New York, on the sixti 
day of November, in the year of our Lord one thousand eight hun 
dred and —. 
Present: The Hon. Addison Brown, district judge. 


Tue British STEAMER MAx monmes ) 
ads. 
Patrick Curry, Libellant. j 


And now James Sinclair Kirkpatrick, intervening as master of thi 
British steamer Max Morris for the interest of John Morris, owner. 
in the said steamer, appears before the honorable court and makes 
claim to the said steamer, &c., as the same are attached by the mar. 
shal under process of this court, at the instance of Patrick Curry 
and said James Sinclair Kirkpatrick avers that he was in possession 
of the said steamer at the time of the attachment thereof, and tha: 
the person above named Is the true and dona fide managing owne: 


: 

x 
5 
4 


’ 


e —— 


gy 


ee an 


wae 
— 


D - Ps. 
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of the said steamer, and that no other person is the owner thereof, 

and the said James Sinclair Kirkpatrick is the true and lawful 

bailee thereof, as master; wherefore he prays to defend accordingly. 
JAMES SINCLAIR KIRKPATRICK. 


BUTLER, STILLMAN & HUBBARD, 
Proctors for Claimant, 111 Broadway, New York. 


D City AND County oF New York, |... 
Southern District of New York, {°° 


James Sinclair Kirkpatrick, being duly sworn, deposes and says 
that he resides in Liverpool, England; that he is the master of the 
above-named steamer, Max Morris; that the owner of said steamer 
resides in Liverpool, England, and that this deponent is duly au- 
thorized to put in this claim in behalf of the owner of the said 
steamer, and that the said claim is true of the knowledge of this 
deponent, except as to the matters therein stated on information and 
belief, and as to such matters he believes it to be true. 


JAMES SINCLAIR KIRKPATRICK. 


Sworn to and subscribed this 5th day of November, A. D. 1884, 
hefore me— 
C. S. SIMPSON, 
[SEAL. | Notary Public, N. Y. Co. 


To the Honorable Addison Brown, district judge of the United 
States for the southern district of New York: 


John Morris, owner and claimant of the British steamer Max 
Morris, as the same is proceeded against in this court on the libel 
of Patrick Curry, answers the said libel as follows : 

First. The claimant admits that at the time the libel was filed the 
steamer Max Morris was within this district. 

Second. The claimant admits that the libellant was upon said 
steamer on the 27th day of October, 1884, but that he was there at 
his own risk and not by the request of the claimant or his servants. 

Third. The claimant admits that at about 7 o’clock in the 

6 evening of the said 27th day of October, 1854, the libellant, 

while on board said steamer, fell from the after part of the 
bridge to the deck. 

Fourth. The claimant admits that the place where the libellant 
fell was open, but denies each and every other allegation in the 4th 
and Sth articles of said libel contained. 

Fifth. The claimant admits that the libellant sustained some in- 
juries by his fall; admits the jurisdiction of the court, and denies 
each and every other allegation in the 6th and 7th articles of said 
libel contained. 

Sixth. Further answering the said libel, the claimant avers that 
the libellant’s fall was occasioned by his being in a part of the 
steamer where he had no right or occasion to be, and ata time of his 
own choosing, and that it was due to his own negligence, and was 
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not due to any fault or negligence or omission on the part of the 
claimant or his servants. 

Wherefore the claimant demands judgment that the libel lierein 
be dismissed with costs. 

JOTIN MORRIS, 
By WILHELMUS MYNDERSE, Proctor. 


Sworn to before me this 14th day of January, 1885. 
JOUN LARKIN, 


’ 


[SEAL.] Notary Public, Kings County. 
Cert. in N. Y. Co. 
7 Opinion. 
Brown, J.: 


The libellant was one of a gang of stevedore’s men who, on 
the evening of October 27, 1884, went aboard the steamship 
Max Morris, lying at her wharf, to shovel coal. In passing from 
forward aft the libellant was obliged to pass over what is termed the 
“lower bridge,” a structure about 50 feet long, amidships, extending 
from rail to rail, and about 6 feet above the main deck. He went 
una ladder of the usual kind, on the port side, passed directly aft 
on that side, and, finding an opening though the guard-rail at the 
after end of this lower bridge corresponding in place with the for- 
ward opening, supposing it to lead down to a ladder similar to the 
ladder forward—it being nearly dark, he did not observe and did 
not suspect that no ladder was there—and, putting his foot down to 
the supposed steps, lost his hold, fell to the main deck below, broke 
his collar-bone, and was for a time disabled. ‘This libel was filed to 
recover his damages. 

Each side strenuously contends that the other is solely to blame for 
this accident. The ship is claimed to be responsible because her 
construction was unusual; because this rear opening was danger- 
ous, and calculated to mislead persons not previously acquainted 
with the peculiar structure of the ship; because the opening through 
the railing was in a place where a ladder would naturally be ex- 
pected, and because, being unguarded by a chain or otherwise, aud 
not notified to the hbellant, it was no bettor than a pitfall for the 
unsuspecting workmen. The libellant is claimed to be solely respon- 
sible because he exereised no reasonable caution in going in the 
night time about a ship with which he was unfamiliar; because 
ships vary in the details of their construction as much as houses, 
and no set type can be presumed Upon ; because the opening in the 
rail at this place was not designed for a ladder, but for the play of 
the small boat which was upon the outer side of it; because no ladder 
had ever been there, and the opening was but 14 inches wide, whereas 
the opening for a ladder is always at least 18 inches wide, and be- 
cause it was evident carelessness, as it 1s said, fora laborer to push 

through so narrow an opening at night and undertake to 
8 co down without first ascertaining whether there was a lad- 
der there or not. 
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PATRICK CURRY. vail 
The evidence shows that the construction of this “lower bridge” 
was somewhat unusual, but not unexampled, and that the descent 
aft was on the starboard side from a platform extending fore and 
aft and facing amidships. ‘The experts examined differed as to the 
propriety or necessity of a guard at an opening of but 14 inches, 
such as that through which the libellant fell. The very competent 
expert on the part of the steamship apparently based his testimony, 
in part at least, upon the assumption that a man could not pass 
through such an opening without turning or squeezing. Experi- 
ment, however, shows that this might possibly be done, though not 
readily, and that it would not be likely to happen in a persoi’s or- 
dinary movements, the rail being about three feet high. 

The considerations urged upon each side are manifestly entitled 
to weight, and | find myself constrained to hold each in substantial 
fault contributing to the accident. It is impossible to absolve lands- 
men accustomed to work upon vessels in port from reasonable care 
and attention to their movements about vessels with which they are 
unacquainted. The darkness in this ease made it the duty of the 
libellant to exercise the greater care in his movements or else to 
supply himself with one of the several lights that were provided by 
the ship, but were unused. On the other hand, reasonable consid- 
eration for the safetv of workmen coming on board is a duty im- 
posed by law upon the owners and masters of vessels, both from 
humanity to the workmen and from policy to prevent them from 
becoming through accident a publiccharge. Reasonable considera- 
tion demands that some safeguards shall be provided against any 
peculiarities of the vessel that are naturally calculated to mislead 
the unwary and to involve them in danger and injury unawares, 
Though this opening was somewhat smatilerthan the usual opening 
for ladders it was not so small as to be impracticable for such a use. 
The difference was slight—certainly not sufficient to be ordinarily 
observable in the dark nor sufficient to be in itself a notice that 

the opening was not a passage-way or to serve as a warning 
9 in the night time, when its small size might not be, and in 

this case was not, perceived. While its position, where a lad- 
der is usually found and being opposite to the forward ladder, 
afforded so strong a natural supposition that a ladder was there that 
not a doubt of it occurred to the libellant, in my judgment it was 
clearly dangerous. Itshould have been guarded by a chain or some 
other precautionary measure, such as might easily have been pro- 
vided. 

The Manhassett, 19 Fed. Rep., 450. 

The Pilot Boy, 23 Fed. Rep., 193. 


As I must find the libellant also chargeable with negiigence in 
the particulars above mentioned, the question is presented whether 
in a court of admiralty, in a case of personal injuries to landsmen 
arising from the concurrent negligence of the ship and of the libel- 
lant, any damages can be awarded or whether the libel must be dis- 
missed according to the rule in coinmon-law cases. That the rule 
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of the municipal law should be followed has been presumed or 
plied in several cases in the district courts. 
See The Germania, 9 Ben., 356. 

Holmes v. Oregon & C. R’y Co., 5 Fed. Rep., 525, 538. 

The Chandos, 4 Fed. Rep., 645, 649. 

The Kate Cann, 8 Fed. Rep., 719. 

The Mi inhassett, 19 Fed. Rep., 450. 


The cases of Sunney v. Holt, 15 Fed. Rep., 880, and Dwye. 


National 8S. S.Co.,17 Blatehf., 472;58. C., 4 Fed. Ne»., 493, were ¢ 


at law. The cases cited of injury through the negligence of fel): 


servants are not applicable. 
This question has recently been carefully examined in the ei 
court by Judge Pardee, of the fifth circuit, in the cases of The 


plorer, 20 Fed. Rep., 185, and The Wanderer, id., 140. No deci» 


has been made upon the precise point in this circuit. It is ¢ 
that in admiralty causes, even in case of personal injuries, 
court is not strictly bound by the common-law rules. The 
guage of the Supreme Court in The Marianna Flora, 11 Wh 
54, and The Palmyra, 12 Wheat., 1, cited by Judge Par 
10 sufficiently shows this; but the same considerations of Jus 


of prudence, and of policy which have caused that rule 


be adopted so widely in the common law and in the civil law sho 
doubtless, lead to its observance in ordinary cases in admiralty 
The E. Bb. Ward, Jr.,20 Fed. Rep., 702). “A party who is in delt 
says Story, J., in The Marianna Flora, above cited, “ ought to m 
a strong case to entitle himself to general belief.” 

But not infrequently cases do arise in which the common. 
rule is manifestly inequitable; strong cases in which justice, 
manity, and public policy alike demand that those who by th 
concurrent negligence have caused great suffering and injur: 
those dependent upon their daily earnings for support should 
be exempted from all charge simply because some contributory f: 
may be found'in the sufferer. The practice in admiralty to apr 
tion damages in cases of mutual fault is not strictly confined to 
lisions and prize causes. It has been applied in this district an 
this circuit to cases of loss by negligent navigation by tugs, wl 
both parties are chargeable with fault and publie policy dema 
that both be made responsible (The Wm. Murtaugh, 3 Fed. R 
404; 8.C., 17 Fed. Rep., 260; The Wm. Cox, 3 Fed. Rep., 645, 
firmed in oe court, 9 Fed. Rep., 672; Connolly t . Ross, 
Med. Rep.,3 The Bordentown, 16 Fed. Re p., 270); there the t 
Was notin ae ‘r condition (Philadelphia and R. RR .v. New E 
land Transp. Co., 24 Fed. Rep., 505; The Oswego, 8 pty 129): 
injuries of boats on the bottom of slips (Christian v. Van Tas 
12 Fed. Rep., S84); to injuries to old boats (The Syracuse, 18 F 
Rep., 1828; The Reba, 22 Fed. Rep., 546); and, by Judge Sprag 
to loss by leakage from different causes attributable to each pa 
(Snow v. Carruth, 1 Spr., 324). 

These cases proceed upon an equitable judgment and disereti 
that are admissible in the admiralty to a greater extent than ex 
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in common-law causes. Where the common-law rule controls or is 
supposed to be binding, the demands of obvious justice are con- 
stuntly leading to new modifications of what shall be deemed such 
contributory negligence as to bar recovery and to the adop- 
1] tion of peculiar views of the facts, both by the court and by 
juries, such as would not be taken but for the hardship of the 
case. 

Deference to the ruling of the circuit judge of the fifth cireuit in 
the cases above quoted, as well as the approval of my own judg- 
ment, leads me to follow the rule suggested by him in eases of this 
kind, involving great hardship and suffering, at least until this view 
be overruled, viz., “to give or withhold damages according to prin- 
ciples of justice aud equity, considering all the circumstances of the 
case, not as full compensation for the injury, but as required by 
decency and humanity from a party without whose fault there 
would have been no injury.” This rule has been again recognized 
by him in the case of The Mabel Comeaux, 24 Fed. Rep., 490, though 
not applied, because the vessel was found not in fauit. I may add 
that the same considerations of public policy that demand that 
every person shall take proper care of himself, Shear. & R. Neg. (2d 
ed.), § 42, alsodemand that ships in port. on board which accidents 
are constantly multiplying from the increasing complications of 
their arrangements and from their modern appliances, shall not be 
practically exempted from the duty of taking any reasonable pre- 
cautions against accident by proof of some slight fault in the suf- 
ferer, and that they shall not, by their fault and negligence, cause 
those who are dependent on their daily earnings for support to be- 
come a burden and a charge upon the public. “ The moiety rule in 
collision causes was adopted,” says Bradley, J., in The Alabama, 92 
U. S., 697, “for the better distribution of justice among mutual 
wrong-doers.” See also, per Nelson, J., The Catherine, 17 How., 
170; The Hudson, 15 Fed. Rep., 166. 

The more equal distribution of justice, the dictates of humanity, 
the safety of life and limb, and the public good will, I think, be 
clearly best promoted by holding vessels liable to bear some part of 
the actual pecuniary loss, where their fault is clear, provided that 
the libellant’s fault, though evident, is neither wiliful nor gross nor 
inexcusable, and where the other circumstances present a strong 

case for his relief. Such a rule will certainly not diminish 
12 the care of laborers for their own safety, while it will surely 

tend to quicken the attention of the owners and masters of 
vessels towards providing all needful theans for the safety of life and 
limb. 

The libellant in this ease was treated at the public hospital with- 
out charge. His collar-bone was broken. He was disabled from 
work for about three months, and, though working steadily now, 
suffers some drawbacks from the accident and probably will do so 
throughout his life. This is a case sufficiently strong, as It seems to 
me, to require the claimants to bear some part of the damage that 
their concurrent negligence occasioned. Following the precedent 
of The Explorer, supra, I shall charge to the libellant’s own fault all 
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his pain and suffering and all mere consequential damages, and 
charge the vessel with his wages at the rate of two dollars per day 
for 75 working days, making $150; for which sum a decree may be 
entered, with costs. 

At a — term of the district court of the United States of Americ: 
for the southern district of New York, held at the United States 
court-rooms, in the city of New York, on Wednesday, the 28th day 
of October, in the year of our Lord one thousand eight hundred an 
eighty-five. 

Present: The Honorable Addison Brown, district judge. 

PaTRICK CURRY 
Us. 
THe SreamMsnie Max Morris, Her ENaGrngs, €e. 

This case having been heard on the pleadings, depositions, anc 

proofs, and having been argued and submitted by the advo 
13 cates for the respective parties, and due deliberation being 

had in the premises, it is now ordered, adjudged, and decreed 
by the court that the said libellant, Patrick Curry, recover from the 
said steamship the sum of one hundred and fifty dollars for his dam- 
ages, together with the sum of thirty-two and ,°3, dollars, being one- 
half of his costs as taxed, making together the sum of one hundred 
and eighty-two and ,°3, dollars, less one-half the amount of the 
claimant's costs as taxed, to wit, the sum of fortv-seven and ré3 dol- 
lars, making the total sum awarded to the libellant by this decree 
one hundred and thirty-five dollars and twenty-seven cents; and it 
is further— 

Ordered, adjudged, and decreed that unless this deeree be satisfied 
or an appeal be taken therefrom within the time provided by the 
rules of practice of this court, then that the claimant's stipulators for 
costs and for value cause the engagements of their stipulations to be 
performed or show cause within four days thereafter why execution 
should not issue against them, their lands, goods, and chattels, ac- 
cording to their stipulation, ADDISON BROWN. 


District Court of the United States, Southern District of New York. 
Parrick Curry, Libellaut, ) 
against | 
Tae Steamer MAx Morris, Her Enaines, &¢., Whereof John { 
Morris is Claimant. J 
Please take notice that the claimant above named hereby appeals 
from the final deeree entered herein on the 4th day of Novem- 
14 ber, 1SS5, to the next circuit court to be held in this district, 
in so far as it does not wholly dismiss the libel herein, with 
costs. 
New York, November 4, 1555. 


Yours, &c., 
BUTLER, STILLMAN & HUBBARD, 
Proctors for Claimant. 


To 8. H. Lyman, Esq., clerk U.S. district court, southern district 
of New York. 


PATRICK CURRY. 


District Court of the United States, Southern District of New York. 


Patrick Curry, Libellant and Appellee, 
against 
THe Streamer Max Morris, Her Enaines, &c., Whereof eg 
Morris is Claimant, Appellant. 


To the honorable the circuit court of the United States for the 
southern district of New York : 

The appeal of the above-named claimant and appellant respect- 
fully shows— 

That on the Ist day of November, 1884, the above-named libellant 
filed his libel in this court against said steamer Max Morris, her 
engines, &c., claiming to have sustained damages in the sum of 
$5,000 by reason of the matters and things set forth in the libel, and 
praying, among other things, that process might issue against said 
steamer, and that the same “night be condemned and sold to satisfy 
the libellant’s claim, as will more fully appear by reference to said 

libel. 
15 That process was accordingly issued and said steamer was 
attached. 

That on the 6th of November a claitn was filed to said steamer 
by John Morris with a stipulation for value in the sum of $3,000 
and a stipulation for costs, with good and suificjent sureties, and 
said steamer was thereupon released, and that on the 15th January, 
1885, the claimant filed his answer to said libel, praying, among 
other things, that said libel might be dismissed with costs, as by 
reference to said answer will more fully appear. 

That the said cause came on for hearing before the Ilon. Addison 
Brown, district judge, on the 9th June, 1885, on the pleadings, dep- 
ositions, and proofs adduced by the respective parties, and on the 
6th of August the cause was finally argued and submitted, and the 
said judge, having advised thereon, did on the 22d of August, 1885, 
render a decision in said action whereby he found the claimant 
negligent and guilty of fault in certain particulars, and did there- 
fore award to the libellant the sum of $150 for his damages, costs to 
be apportioned, and, said costs having been taxed, and there being 
an excess of costs of $14.73 in claimant’s favor, the said court did 
on November 5, 1885, make and enter a final decree in favor of the 
libellant and against said steamer Max Morris for the sum of $155.27, 
as by reference to said decision and decree will more fully appear. 

And this appellant is advised and insists that said decision and 
decree are erroneous, inasmuch as the said steamer Max Morris is 
not liable for the libellant’s alleged damages, and in that said libel 
should have been dismissed with costs. 

And this appellant for this and other reasons appeals from said 
decree in so far as it does not wholly dismiss the libel herein, with 
costs to the next circuit court to be held in this district, and on said 
appeal he intends to have said cause heard anew in the circuit 
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court on the pleadings and proofs in the district court and othe: 
proofs to be introduced in the circuit court. 
And this appellant prays that the records and proceedings of th» 
district court may be returned to the circuit court, and tha! 
16 the said decree may be reversed in so far as it does not whol], 
dismiss the libel, with costs, and that the libellant be con 
demned to pay this appellant his costs and damages in the premises 
New York, January 20, 15886. 
BUTLER, STILLMAN & HUBBARD, 


Proctors for Claimant. 


District Court of the United States. 


Patrick Curry, Libellant, 
78. 
THe STEAMER Max Morris. 


It is hereby stipulated and agreed that the testimony taken in thi : 
cause be omitted from the record on appeal, and in consideratio 
thereof we further stipulate that the facts as stated in the opinion o | 
the district judge be taken as the facts proved in said cause, and tha 
the appeal be heard upon the facts stated in such opinion and upo 
the law. 

Dated Feb’y 11, 1886. 

R. B. MARTINE, Libellant’s Proctor. 
BUTLER, STILLMAN & HUBBARD, 
Claimant’s Proctors. J 


" — 


17 At a stated term of the circuit court of the United States o° 
America for the southern district of New York,in the secon 
circuit, held at the United States court-rooins, in the city of Nev, ‘ 
York, on Friday, the fourth day of June, in the year of our Lorc 
one thousand eight hundred and eighty-six. 
Present: The Honorable William J. Wallace, circuit judge. 


Patrick Curry, Libellant & Appellee, 
Us, 
Tue SreaMer “Max Morris,” ere. 


Cal. Appeals in Admiralty 
| April Term, 1886. 


The above cause coming on this day for hearing on appeal— 
Mr. James A. Patrick is heard in behalf of libellant and appellee 
Mr. Wilhelmus Mynderse is heard in behalf of claimant and ap 
pellant. 
i A.’ F. 


18 United States Circuit Court, Southern District of New York 


CURRY 
US. 
Tue Max Morris. 


WALLACE, //.: 
The libellant, while engaged as a laborer upon the steamer, fel! 
through an unguarded opening ata place at which he supposed 


o 
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there was a ladder, and was hurt. The district court decided that 
the accident was attributable to the concurring negligence of both 
parties, and apportioned the damages to the libellant by allowing 
him) compensation for his immediate pecuniary loss in time and 
wages and disallowing him for his pain and suffering or other con- 
sequential damages. The case has been brought here on appeal to 
determine the question whether the rule of admiralty for apportion- 
ing damages in collision is to be extended to ordinary actions for 
personal injuries sustained on board vessels by laborers, seamen, 
passengers, or others by reason of the concurring negligence of the 
party injared and those for whose conduct the ship is responsible, or 
whether the rule of the municipal law is to prevail, which denies a 
recovery to a party when his own negligence has contributed to 
produce the injury. 
19 If the rule which was adopted by the learned judge of the 
district court could be sanctioned and applied generally in 
actions of the character of this, it could be flexibly adjusted to the 
equitable considerations of each case, and would thus enable a fair 
distribution of the loss resulting from the mutual fault of parties to 
be made. But the court cannot be controlled by this consideration. 
The question is not whether it would be convenient or salutary to 
adopt a new rule of responsibility or damages in actions other than 
those for a collision, but whether such a rule already exists, and 
may therefore be applied. In the language of Lord Kenyon: “I 
cannot legislate, but by industry I can discover what our prede- 
cessors have done, and I will tread in their footsteps.” . Although it 
has been said that “in cases of marine torts courts of admiralty are 
in the habit of giving or withholding damages upon enlarged prin- 
ciples of justice and equity, and have not circumscribed themselves 
within the positve boundaries of mere municipal Jaw,” and that 
“they have exercised a conscientious discretion upon the subject.” 
(Story, J.,in The Marianna Flora, 11 Wheat., 1.) These observa- 
tions do not imply that such courts do not proceed upon settled 
rules equally with courts of equity or of common law. The most 
certain evidence of these rules is to be found in the reports of their 
decisions. If these fail to denote the recognition of a principle or 
the application of a rule which is invoked in the case in hand, and 
the facts are not new, but are similar in substance to those 
20 which have frequently been the subject of judicial treatment, 
the absence of authority is persuasive evidence that no such 
principle or rule exists. 

No authority is found for the rule apportioning damages in cases 
of mutual fault, except in causes of collision, negligent navigation, 
and possibly of prize, in the decisions or in the text books earlier 
than the recent case of The Explorer, 20 Fed. Rep., 185. The 
learned judged who decided that case concedes that he had not been 
able to find “ that, outside of collision and prize cases, the admiralty 
courts have claimed or exercised a different rule as to cause of con- 
tributory, concurrent, or comparative negligence from that applied 
generally in courts of law and equity in cases of damage and torts 
suffered on land.” On the other band, it has been repeatedly de- 
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cided, directly or by implication, prior to the present case, by ‘lie 
district courts in this cirenit, that when the negligence of the party 
injured contributed to produce the injury he could not recover. 
In The Germania, 9 Ben., 356, Blatchford, J., stated the rule 1s 
follows: , 

“The owner of the vessel is liable in personam, and the vesse' }s 
liable in rem, for injuries done to person or property by the ney: |- 
gence of the master and crew of the vessel only where the ower 
would, under the same circumstances, be liable in a suit at com- 
mon law.” 

This was also assumed to be the rule by Benedict, J., in ‘\'xe 

Calista Hawes, 14 Fed. Rep., 495. The members of the pro- 
21 fession in this circuit have hitherto acquiesced in’ thcse 

decisions, and the circuit court until now has never beon 
called upon to question their correctness by an appeal. In ‘1’ \e2 
Rheola, 19 Fed. Rep., 926, it was also assumed by the circuit judge 
to be the rule that the libelant could not recover for personal inju- 
ries if his negligence had contributed to produce them. That tl is 
has been the understanding of the law in other circuits is maniicst 
by the opinions of Deady, J., in The Chandos, 4 Fed. Rep., 645, and 
in Holmes v. Oregon KR. Co., 6 Fed. Rep., 523, and by the opinion of 
Hughes, J., in The Manhasset, 19 Fed. Rep., 450; see also Henry, 
Adm., see. 77. 

The rule of admiralty in collisions apportioning the loss in cise 
of mutual fault is peculiar to the maritime law. It is not derived 
from the civil law, which agrees with the common law in not allo w- 
ing a party to recover for the negligence of another, where his ow: 
fault has contributed to the injury. Whart., Neg., see. 300. It crn. 
anated from the ancient maritime codes, and the reasons which ire 
assigned by commentators as commending it are various and ¢i- 
vergent. According to Clierae (1 Bell. Comm., 5th ed., 581), *t! | 
rule of division is a rustic sort of determination and such as arbit: rs 
and amicable cowpromisers of disputes commonly follow, wh re 
they cannot discover the motives of the parties or when they -ce 
fault on both sides.” Hé thought its object was to prevent own: 1s 
of old and worthless ships from getting them run down on purpose 
in order to found a claim for excessive damages. Mr. Bell defer: | 

the rule upon expediency, “ because,” he says, “there p- 
22 pears to be no sufficient protection without some such rile 

for weak ships against stronger and larger ships, the masters 
and crews of which will undoubtedly be more careless when tl] oy 
know that there is little risk of detection and none at all of di 
damage to their vessel, by which asmaller ship may be run do 
without any injury to the assailant.” Lord Denman in Devau; 
Salvador, 4 Adol. & k., 420, says: “It grows out of an arbitreiy 
provision in the law of nations from views of general expedien:y 
not as dictated from natural justice nor, possibly, quite consist. 1 
with it.” 

By the Jaws of most of the maritime States the rule was applied 
discriminately in collisions when both vessels were to blame, when 

neither wag to blame,and when the blame could not be deteet:4. 
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Abb. Shipp., 229. In a recent article in the Law Quarterly Review 
(July, 1886, vol. 2, p. 362), Mr. Marsden traces the history of the 
recognition of the general maritime law on this subject by the En- 
glish admiralty courts, and shows that in the earlier cases the rule 
of division of loss was applied when there was no fault in either ship 
and when the cause of collision was uncertain, as well as in cases 
when both ships were at fault. Since the Woodrop Sims, 2 Dods., 
85, the rule has only been applied in the case of both ships in fault, 
and, as thus applied, is now adopted asa part of the general mu- 
nicipal law of England by the judicature act of 1873. 
23 In our own courts it may still be regarded, perhaps, as an 
open question whether apportionment is the rule where the 
fault is inscrutable as well as when both vessels are in fault, or 
whether only when both vessels are in fault. The Grace Girdler, 
7 Wall., 196; The John Henry, 3 Ware, 264; The David Dows, 16 
Fed. Rep., 154; The Comet, 1 Abb., 451; The Breeze, 6 Ben., 14; 
The Summit, 2 Curt., 150. 

If no trace is to be found of any doctrine of inability or rule of 
damages in cases of marine torts which is peculiar to the admiralty 
except that which obtains in cases of collision, and has exclusive 
reference to the conduct of ships towards each other and the faults 
or accidents incident to their navigation, resort may be had to the 
principles or analogies of the common law or of the civil law when 
a new question arises, and it has also been said that local statutes 
or general statutes not obligatory upon courts of admiralty furnish 
a rule of decision. The Highland Light, Chase,-Dee., 150; Steam- 
boat v. Pheebus, 11 Pet., 175; Steamboat Co. v. Chase, 16 Wall., 531; 
Cutting v. Seabury, 1 Spr., 522; The Lottowanna, 21 Wall., 558. 
Ordinarily, to determine the right remedies of parties for marine 
torts, the courts recur to the rules of the common law to ascertain 
What acts are marine torts. Peterson v. Watson, Blatchf. & I., 487. 
In the language of the decisions, marine torts are said to embrace 
wrongs committed by direct force, and those suffered in consequence 
of the negligence or malfeasance of others, “ where the remedy at 

common law is by an action on the tase.” Philadelphia, W. 
24 & B.R.Co. v. Philadelphia, ete., Steam Towboat Co., 23 How., 
216; Leathers v. Blessing, 105 U.S., 630. 

As has been stated, both the common law and the civil law agree 
in denving a right of recovery for negligence when the negligence 
of the party injured has concurred in producing the injury. The 
reason for the rule is sometimes said to be based upon grounds of 
public poliev, which require, in the interest of the whole commu- 
nity, that every one shall take, such care of himself as can reason- 
ably be expected; but the reason more commonly assigned why 
contributory negligence is never considered in mitigation of dam- 
ages, but is deemed a complete defense, is because “the law has no 
scales to determine in such cases whose wrong-doing weighed most 
in the compound that occasioned the mischief.” Railroad Co. v. 
Norton, 24 Pa. St., 469; Greenland v. Chaplin, 5 Exeh., 243, 247; 
Wilds v. Hudson River R. Co., 24 N. Y.,452. The language of 
Strong, J., in Heil v. Glanding, 42 Pa. St., 403, 499, is as follows: 
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“The reason why, in cases of mutual concurring negligen: 


neither party can maintain an action against the other is not tht 


the wrong of the one is set off against the wrong of the other; it 
that the law cannot measure how much the damage suffered is 4 


tributable to the plaintiffs own fault. If he were allowed to recov.” 
it might be that he would obtain from the other party compens.. 


tion for his own misconduct.” 
It would seem that either of the reasons assigned should | 
25 as controlling with a court of admiralty as in a court of con) 
mon law. It is also to be observed that the rule relates | 
the cause of action, and denies any rightof recovery, and is not o 
of damages for ascertaining what measure of compensation shou! 
be awarded. 

The question presented by this appeal is both novel and inte 
esting. Cases similar to this are now frequently brought in the di 
trict courts, but those in which the amount involved is sufficient t 
enable an appeal to be brought from this court to the supreme cou 
are very rare, and it follows that the decisions of the circuit cour! 
must be accepted as final and as definitely determining the law \ 
such cases for probably many years. The Judgment of the circu 
court in the case of the Explorer is embodied in a carefully cot 


sidered opinion and is entitled to great weight in this court; bu! 


whatever doubts might be entertained of its correctness or of t! 
duty of this court to yield to its authority as the Judgment of 
court of co-ordinate jurisdiction, proncunced after full consideratio 
by a judge whose opinions always command the highest respec 
have been removed by a decision of the supreme court which seem 
to have been overlooked by counsel as well as by the judges wh 


have hitherto considered the question involved. In Atlee v. Packe! 


Co., 21 Wall, 589, there was an appeal in admiralty from a deere 
of the circuit sourt of the district of lowa awarding damages to th 

owners of a barge which was injured by being run against 
26 stone pier built by the respondent in a navigable part of th 

Mississippi river. The cireutt court decided that the pie 
was an unlawful obstruction and decreed for the whole damag 
sustained by the libelant, but the Supreme Court, although agre 
ing that the pier was an unlawful structure and that the responden 
was liable, decided that the pilot of the barge was guilty of negli 


gence for want of knowledge of the pier and for hugging the shor: 


when, by proceeding further out in deep water, his vessel woul: 


have been safe, and reversed the decree below by dividing the dam- 
ages. The question whether damages should be divided in suel: 
cases was considered and disposed of, Mr. Justice Miller delivering: 


the opinion of the Court in the following language : 


“ But the plaintiff has elected to bring his suit in an admiralty 
court, which has jurisdiction of the case notwithstanding the con- 
current right to sue at law. In this court the course of proceedin: 
is in many respects different and the rules of decision are differen. 


The mode of pleading is. different, the proceeding more summar, 
and informal, and neither party has a right to trial by jury. An 
important difference as regards this case is the rule for estimatin.: 


. om, 
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the damages. In the common-law court the defendant must pay 
all the damages or none. If there has been on the part of plaintiff 
such carelessness or want of skill as the common law would esteem 

to be contributory negligence, they can recover nothing. By 
27 the rule of the admiralty court, where there has been such 

contributory negligence or, in other words, when both have 
been in fault, the entire damages resulting from the collision must 
be equally divided between the parties. ‘This rule of the admiralty 
commends itself quite as favorably in its influence in securing prac- 
tical justice as the other, and the plaintiff, who has the selection of 
the forum in which he will litigate, cannot complain of the rule of 
that forum. It is not intended to say that the principles which de- 
termine the existence of mutual fault,on which the damages are 
divided in admiralty, are precisely the same as those which estab- 
lish contributory negligence at law would defeat the action. Each 
court has its own set of rules for determining these questions, which 
may be in some respects the same, but in others vary materially. 

Upon these views of the law the collision rule for dividing dam- 

ages can no longer be considered as applicable only to cases involv- 
ing the rights and responsibilities of parties for colliding vessels. 
The principles enunciated apply to all cases of marine tort founded 
upon negligerce, without regard to any peculiar considerations of 
maritime policy for regulating the conduct of ships towards each 
other or toany exceptional rules of practice adopted by the admiralty 
courts because of the intrinsic difficulty in collision cases of locating 
the fault or the cause of the disaster. ‘This.decision covers the whole 

ground and fully sustains the ruling in the Explorer and in 
28 the district court. 

The decree of the district court is affirmed. 
R. B. Martine, for libelant and respondent; Butler, Stillman & 

Ilubbard, for claimant and appellant. 


29 Ata circuit court of the United States held in and for the 
southern district of New York on the fourteenth day of March, 
1887. 
Present: The Hon. Samuel Blatchford, circuit justice; the Hon. 
William J. Wallace, circuit judge. 


Patrick Curry, Libellant and Respondent, ) 


Us. | 
Tue SteaAmMsnirp Max Morris, Her Enaines, &e., Whereof John 
Morris is Claimant and Appellant. 


This is an action in admiralty under a libel, filed on the Ist day 

of November, 1884, in the United States district court for the south- 

ern district of New York to recover for personal injuries suf- 

30 fered by the libellant on board the said steamship Max Morris, 
in the port of New York, on the 27th day of October, 1884. 

The libellant was a longshoreman, a resident of the city and 

county of New York, and was at the time when the said accident 

occurred employed as longshoreman by the hour by the stevedore 
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having the contract to load coal on board the steamship Max Morr 


The injuries to the libellant were occasioned by his falling throt 


~e 


an unguarded opening in the rail on the after end of the low 


bridge. The Max Morris was a British steamship, hailing fr 

Liverpool, England. 
The defendant contends, as a matter of defense to said libel, t 
the injuries complained of by libellant were caused by 


a 


~ 


ol own negligence. The libellant contends that the injur: 


were occasioned entirely through the fault of the vessel : 
her officers. The court finds, as a matter of fact, that the injurie 
the libellant were occasioned partly through his own negligence : 
partly through the negligence of the officers of the vessel. 


It now occurs as a question of law whether the libellant un: 


the above tacts is entitled to a decree for divided damages. 
On this question the opinion- of the judges are in conflict. 
Whereupon, on motion of the advocate for the claimant and ap) 


lant that the point on which the disagreement has happened n 


during the term be stated under the direction of the judges oc: 


certified under the seal of the court to the Supreme Court to 
finally decided— 
32 It is ordered that this statement of facts and the said qt 
tion in difference be certified, according to the request of 
claimantand appellant and the law in that case made and provic 
under the seal of this circuit court, to the Supreme Court of 
United States. 
SAM’L BLATCHFORD 
WM. J. WALLACE. 


Above statement of facts correct. 


BUTLER, STILLMAN & HUBBARD, 

kor Claimani 
RANDOLPIT B. MARTINE, For Libellant 
JAMES A. PATRICK, Advocate. 


(Endorsed :) U.S. circuit court, southern district of New Yo 
Patrick Curry, libellant and respondent, vs. The Steamship } 
Morris, her engines, &c., whereof John Morris is claim: 
oo & appellant. Certificate of division. Butler, Stillman 
Hubbard, 111 Broadway, New York. U.S. circuit cot 

Filed Mar. 17th, 1887. Timothy Grifhth, elerk. 


od At a general term of thecircuit court of the United Sta 

for the southern district of New York, held at the Un 
States court-room, in the city of New York, on the 14th day 
March, in the year of our Lord one thousand eight hundred a 
elghty-seven. 


Present: Hon. Samuel Blatchford, circuit justice; Hon. Willi. 
J. Wallace, circuit judge. 
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Patrick Curry, Libellant & Respondent, 


ag st 
THE STEAMSHIP Max Morris, Her Enatnes, Tack ie, €c., Ap- 
pellant. 
30 This cause having been heard on the pleadings, depositions, 


and proofs from the district court of this district and having 
been argued and submitted by the advocates of the respective par- 
ties, and due deliberation having been had in the premises, it is now 
ordered, adjudged, and decreed (the judges being divided in opinion) 
that the decree of the United States district court of the southern 
district of New York, made and entered in this cause, be, and the 
same hereby is, in all things affirmed, and that the said libellant re- 
cover of said steamship, ber engines, tackle, &c., the sum of one 
hundred and thirty-five dollars and twenty-seven cents, with interest 
thereon from the 28th day of October, 1855, together with the sum 

of twenty-six dollars and thirty cents, his costs and disburse- 
ob nents in this cause as taxed, making the total sum awarded to 

the libellant by this decree one hundred and seventy-two 
dollars. 

And it is further ordered, adjudged, and decreed that unless this 
decree be satisfied or an appeal be taken therefrom within the time 
provided by the rules and practice of this court, then that the claim- 
ant and appellant, stipulators for costs and for value, cause the 
engagements of their stipulations to be performed, or show cause 
within four days thereafter why execution should not issue against 
them, their lands, goods, and chattels, according to their stipula- 


tions. 
WM. J. WALLACE. 


form correct. 
B., S. & H. 


R. B. M,. 

J. A. P. 
(Endorsed :) Circuit court of the United States for the south- 
3 ern district of New York. Patrick Curry, libelant & respond- 


ent, against The 8S. S. Max Morris, her engines, tackle, &c., ap- 
pellant. Decree. Randolph b. Martine, proctor for libellant, 140 
Nassau street, New York city. U.S.cireuit court. Filed Mar. 17th, 
1889. Timothy Griffith, clerk. 


38 Circuit Court of the United States for the Southern District 
of New York. 


Patrick Curry, Libellant & Appellee, 
aq st 
Tue STEAMER “ Max Morais,’ Her Encines, &c., Whereof John 
Morris is Claimant, Appellant. 


Please take notice that the claimant in the above-entitled action 
appeals to the Supreme Court of the United States from the decree 
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of the circuit court of the United States for the southern district © [ a 
New York, entered in said action by a divided court on the 17! 
day of March, 1887, in favor of the libellant and against the clain 
ant, for the sum of one hundred and seventy-two dollars, and fro 
each and every part of the said decree. 
ot New York, March 28, 1887. 
BUTLER, STILLMAN & HUBBARD, 
Proctors for Claimant, Appellant. 


To Timothy Griffith, Esq., clerk of the United States circuit cour , 
for the southern district of New York ; Randolph B. Martine, Esq 
proctor for libellant, appellant, 144 Nassau street, New York city. 


(endorsed :} U. S. circuit court, southern district of New York 
Patrick Curry, libellantand appellant,,ag’st The Steamer“ Max Mor 
ris,” her engines, &c., whereof John Morris is claimant, appellant 
Notice of appeal. Butler, Stillman & Hubbard, proctors for claim. 
ant, 111 Broadway, New York. U.S. circuit court. Filed Mar 
28th, 1887. Timothy Griffith, clerk. 


40 Ata stated term of the circuit court of the United States 
for the southern district of New York, held in the United 
States court-rooms, in the city of New York, on the 28th day of 
March, 1587. 
Present: Lion. William J. Wallace, circuit judge. e 


Patrick Curry, Libellant & Appellee, } 

vs. L 

Tur STEAMER “ Max Morris,’ Her Enaines, &c., Whereof John | 
Morris is Claimant, Appellant. 


On reading and filing the annexed petition of appeal of the claim- 
ant in the above-entitled action, and a supersedeas bond in 
4] due form and in the sum of three hundred dollars, with suf- 
ficient sureties, conditioned that the claimant shall prosecute 
his said appeal to effect and answer all damages and costs if the 
claimant fail to make the said appeal good, having been given, it is 
now, on motion of butler, Stillman & Hubbard, proctors for the 
ciaimant, ordered that the said appeal be, and the same hereby is, 
allowed to the Supreme Court of the United States, and that the 
said bond be accepted, and that execution on the decree herein be 
stayed pending the hearing of this appeal. 


WM. J. WALLACE. 
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42 Circuit Court of the United States, Southern District of New 
York. 


Patrick Curry, Libellant & Appellee, 
‘t 


a 
Tur STEAMER “ Max Morris,” Her Enatnes, &c., Whereof John 
Morris is Claimant, Appellant. 


To the honorable the Supreme Court of the United States : 

The appeal of John Morris, claimant and appellant herein, re- 
spectfully shows— 

That on or about the Ist day of November, 1SS4, the libellant and 
appellee above named exhibited his libel in the district court of the 
United States for the southern district of New York against the 


above-named steamer “Max Morris,” her engines, boilers, 
43 tackle, apparel, and furniture, claiming damages in the sum 


of three thousand dollars for the reasons set forth in the said 
libel, and praying, among other things, that the said steamer might 
be condemned and sold to pay the said damages with costs. 

That process thereupon duly issued out of said court against the 
said steamer “ Max Morris,” and that thereupon the claimant and 
appellant herein appeared and filed a claim to the said steamer and 
a stipulation for value of the same in the amount of three thousand 
dollars. 

That thereafter and on or about the loth day of January, 1855, 
the said claimant filed his answer to the said libelin the said dis- 
trict court, praying, among other things, that the said libel be dis- 

missed with costs to the claimant, as by reference to said 
44 answer may more fully appear. 

That on the 9th day of June, 1885, the said cause came on to 
be heard before the Honorable Addison Brown, judge of the said dis- 
trict court, upon the pleadings, testimony, and proofs advanced by 
the respective parties and the depositions and proofs taken in the 
said cause by them, and the said judge having advised thereon did 
on the 22d day of August, 1885, make a final decree in said cause, 
whereby it was, among other things, ordered, adjudged, and decreed 
that the libellant recover against the claimant the sum of one hun- 
dred and thirty-five 2%, dollars, his damages and costs. 

That thereafter your petitioner, the appellant, duly appealed to 

the circuit court of the United States for the southern district 
45 of New York, in the second circuit, and the said cause was 

thereby removed to the said circuit court and was there tried 
anew before the Honorable William. J. Wallace, circuit judge, 
and Honorable Samuel Blatchford, associate justice of the Supreme 
Court of the United States, sitting as circuit justice in the said 
circuit court, sitting together, on the pleadings, depositions, testi- 
mony, and proofs taken in the district court, and, a question 
having occurred on the trial upon which the said judge and the 
said justice were divided in opinion, the said judge and the said 
justice did thereafter, to wit, on the 17th day of March, 1587, make 


’ 


THE STEAMER “MAX MORRIS,” &C., VS. 


20 


and file, as provided by law, a certificate to the effect that their 
opinions were opposed upon a question which occurred on 
the trial and hearing of said cause; and on said 17th 
AG day of Marcel, 1887, the said circuit court made, in accord- 
anee with the opinion of the presiding judge, the circuit 
court justice dissenting, a final decree in the said cause, whereby it 
was adjudged and decreed that the libellant, Patrick Curry, have and 
recover against the claimant the sum of one hundred and seventy- 
two dollars; and this claimant and appellant is advised and insists 
that the said decree is erroneous, inasmuch as the opinion of the 
circuit justice on the question upon which there was a division of 
opinion was correct, and that there should have been a decree in 
favor of this claimant and appellant for his costs in the district and 
circuit courts. ; 
Aud this claimant and appellant, for these and other 
47 reasons, feeling aggrieved by the said decree, hereby appeals 
from the whole of said decree of the said cireuit court to the 
Supreme Court of the United States, and respectfully prays that the 
decree of the said circuit court and the libel, answers, pleadings, the 
certificate of division made and filed by the said judge and the 
said justice, and all other necessary proceedings in the said cause 
may be sent to the Supreme Court of the United States without 
delay, and that the said Supreme Court will proceed to hear the said 
cause and finally decide the question upon which the said judge 
and the said justice differed in opinion, and that the said decree of 
the said circuit court and every part thereof may be reversed, 
AS and that a mandate may be issued to the said cireuit eourt di- 
recting that the said decree be reversed, and that a decree be 
entered in favor of the claimant and appellant for his costs, or that 
such other decree be made as to the said Supreme Court shall seem 


fit. 
New York, March 28, 1887. 


BUTLER, STILLMAN & HUBBARD, 
Proctors for Claimant ra Appellant. 


(endorsed :) U.S. circuit court, southern district of New York. 
Patrick Curry, libellant & appellant, against The Steamer “ Max 
Morris,” her engines, &ec., whereof John Morris is claimant, ap- 
pellant. Petition of appeal and order. Butler, Stillman & Hub- 
bard, proctors for claimant, 111 Broadway, New York. Due and 

timely and personal service of copies of within petition of 
49 appeal and order is hereby admitted. Randolph B. Martine, 

proctor for libellant. U.S. circuit court. Filed Mar. 28th, 
1887. Timothy Griflith, clerk. 
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50 Circuit Court of the United States, Southern District of New 
York. 


Patrick Curry, Libellant & Appellee, 
= "st 
Tue Streamer “Max Morais,” Her Enctnes, &¢., Whereof John { 
Morris is Claimant, Appellant. 


Know all men by these presents that we, John Morris, 
are held and firmly bound unto the above-named appellee, Patrick 
Curry, in the sum of three hundred dollars, to be paid to the said 
appellee; for the payment of which, well and truly to be made, we 
bind ourselves and each of us, our and each of our heirs, executors, 
and administrators, jointly and severally, firmly by these pres- 

ents, 
5] Sealed with our seals and dated this 28th day of March, in 
the year of our Lord one thousand eight hundred and eighty- 
seven. 

Whereas a final decree has been rendered by the circuit court of 
the United States for the southern district of New York in the 
above-entitled action in favor of the libellant and appellee above 
named and against the claimant and appellant for the sum of one 
hundred and : seventy-two dollars, wherein it is certified, as provided 
by law, by the judges who held the term at which this action was 
tried that their opinions were opposed upon a question which oe- 
curred on the trial or hearing of said action ; 

And whereas the said decree was filed in the office of the clerk of 

the said circuit court of the United States for the southern 
H2 district of New York on the 17th day of March, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

And whereas the claimant above named, John Morris, feeling 
aggrieved thereby, has appealed from the said final decree of the 
said circuit court to the Supreme Court of the United States: 

Now, therefore, the condition of this obligation is such that if the 
above-named claimant shall prosecute. his said appeal to effect and 
answer all damages and costs if he fails to make the said appeal 
good, then this obligation shall be void; otherwise the same shall 
be and remain in full force and virtue. 


JOHN MORRIS, 
Per BUTLER, STILLMAN & HUBBARD, 
Proctors. [t. s. | 
J. HOOD WRIGHT. rs 
G. 8S. BOWDOIN. 


Signed, sealed, and delivered, taken, and acknowledged in my 
presence this 28th day of March, 1557. 

GEO. P. GORDEL, 
[L. s.] Notary Public, N. Y. Co. 
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Southern District of New York, °°" 


J. Hood Wright, being sworn, deposes and says that he resides in 
the city of New York, and that he is a householder within the State 
of New York and worth the sum of six hundred dollars over and 
above all his just debts and liabilities. 

J. HOOD WRIGHT, 
Kingsbridge Road & 174 St. 


Sworn to before me this 28th day of March, 1887. & 
GhO. P. GORDEL, 
Notary Public, N. Y. Co. 


Citvy AND County or New York, } 
Southern District of New York, j 


~SS . 


George S. Bowdoin, being duly sworn, deposes and says that he 
resides in the city of New York, and that he is a freeholder within 
the State of New York and worth the sum of six hundred 


D4 dollars over and above all his just debts and liabilities. 
G. 8. BOWDOIN. om 
Sworn to before me the 28th day of March, 1887. 
‘ GEO. P. GORDEL, 
[L. s. | Notary Public, N. Y. Co. 
7——-_ 
City AND County o¥ NeW York, |... ° 
Southern District of New York, eg 
On this 28th day of March, 1887, before me personally came J. 
Hood Wright, to me personally known and known by me to be one j 
of the persons named in and who executed the foregoing instru- 
ment, and severally acknowledged that he executed the same. 
GEO. P. GORDEL, 


[L. s.] | Notary Public, N. Y. Co. 


STrate or New York. ) : 
. " . a , ’ ° » , r SS . 
City and County of New York, Southern District of New York, | 


On this 28th day of March, 1887, before me personally came 
55 George 8S. Bowdoin, to me personally known and known to 
me to be one of the persons named in and who executed the 
foregoing instrument, and acknowledged that he executed the same. 
GEO. P. GORDEL, 
[L. s.| Notary Public, N. Y. Co. 


Cry AND COUNTY OF NEW York, | e « 
Southern District of New York, {7° 
On this 28th day of March, 1887, before me personaily came Wil- 

hemus Mynderse, to me personally known and known to me to be 

one of the proctors for the claimant, John Morris, named in and 
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who executed the foregoing instrument, and he acknowledged that 
he executed the same as the act and deed of the claimant, John 
Morris. 
GEO. P. GORDEL, 
Notary Public, N. Y. Co. 


56 The foregoing bond is approved. 


WM. J. WALLACE. 


(Endorsed :) U. S. cireuit court, southern district of New York. 
Patrick Curry, libellant and appellant, ag’t The Steamer “ Max 
Morris,” her engines, &e., whereof John Morris is claimant, appellant. 
Bond on appeal. Batler, Stillman & [ubbard, proctors for claim- 
ant, 11] Broadway, New York. U. 5S. circuit court. Filed Mar. 
28th, 1887. Timothy Griflith, clerk. 


57 by the Honorable William J. Wallace, one of the judges of 
the circuit court of the United States for the southern dis- 
trict of New York, in the second circuit, to Patrick Curry: 

Whereas the claimant, John Morris, has lately appealed to the 

Supreme Court of the United States from a decree lately rendered 

in the circuit court of the United States for the southern district of 

New York, in the second circuit, made in favor of you, the said 

Patrick Curry, and against the said claimant, stating that the said 

decree is erroneous and praying that the same be reversed, and has 

filed the security required by law: 
Now, therefore, you are hereby cited to appear before the said 
Supreme Court of the United States, at the city of Washington, 
58 in the District of Columbia, on the second Monday of October 
next, to do and receive what may appertain to the justice to 

be done in the premises. 

Given under my hand and the seal of this court, at the city of 
New York, in the second circuit, the 28th day of March, in 
[r.s.| the yearof our Lord one thousand eight hundred and eighty- 
seven, and of the Independence of the United States the one 
hundred and eleventh. 


WM. J. WALLACE. 


S. circuit court, southern district of New York. 
Patrick Curry, libellant and appellant, ag’st The Steamer “ Max 
Morris,” her engines, &¢., whereof John Morris is claimant, appel- 
lant. Citation. Butler, Stillman & Hubbard, proctors for claimant, 
111 Broadway, New York. Due, timely, personal service of a 
59 copy of within citation is hereby admitted. March 28th, 
1887. Randolph B. Martine, proctor for libellant. U. S. 
circuit court. Filed Mar. 28th, 1887. Timothy Griffith, clerk. 


(icndorsed:) U. 
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60 Tue Unxireb States or AMERICA, | 
Southern District of New York, | 


P SS : 


I, Timothy Griffith, clerk of the circuit 

Seal of the Circuit court of the United States of America for the 

Court, Southern southern district of New York, in the second 

Dist. New York. circuit, do hereby certify that the foregoing 

pages, numbered from one to fifty-nine, in- 

clusive, contain a true and complete transcript of the record and 

proceedings had in said court in the case of Patrick Curry, libellant 

and appellee, against The Steamer Max Morris, her engines, &c., 

whereof John Morris is claimant, appellant, as the same remain of 
record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York,in the southern district 
of New York, in the second circuit, this first day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven, and of 
the Independence of the said United States the one hundred and 
eleventh. 


TIMOTILTY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. S. No. 332. The 
Steamer “ Max Morris,” her engines, &e., John Morris, claimant, ap- 
pellant, vs. Patrick Curry. Filed June 10, 1887. 
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WASHINGTON, D. C. 


Patrick Curry, 


Libellant and Respondent, 
AGAINST 


Tue Streamsure “ Max Mor- 
1s,” her engines, &e., where- 
of John Morris is 


Claimant and Appellant. 


Points on behalf of Libellant and Re- 
spondent. 


The libel in above-entitled matter was filed to recover 
damages for personal injuries sustained by libellant while 
working on board the S. S. Maz Morris. The proctors 
for the respective parties have agreed to submit the 
matter to this Court upon the accompanying statement 
of facts. While the libellant and his proctor contended 
upon the trial and still contend that the libellant was not 
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guilty of any negligence contributing to his injury, but 
that the injury arose solely through the faulty con- 
struction of the lar Morris and the carelessness of her 
officers. Still the poverty of the libellant prevented 
him from printing the necessary testimony to present 
this question to the Circuit Court, and therefore for the 
purposes of this appeal the said statement is conclusive 
as to the facts. It is therefore only necessary for this 
Court to decide the single question: has an Admiralty 
Covrt, in the exercise of its equitable jurisdiction, the 
power to decree decreased damages to a libellant for per- 
sonal injuries in a case where the Court finds, as a fact, 
that there was some slight degree of carelessness upon 
the part of the libellant, but also finds that there was 
negligence upon the part of the vessel and her officers, 
without which the accident occasioning injury could not 


have oceurred / 


The power of an Admiralty Court to divide damages 
in maritime eases is well established, and it is the con- 
stant practice of our Admiralty Courts so to do; it is 
unnecessary to cite authority to sustain such a well- 
established rule; but it might be well to remark, that 
the said rule is not confined (as erroneously supposed by 


many) to cases of collision, but extends to other cases of 


admiralty jurisdiction. 
Snow vs. Carruth, 1 Spr., 324. 
Christian vs. Van Tassel, 12 Fed. Rep., 
SS4. 
The Syracuse, 18 id. 
The /eeba, 22 Fed. Rep., 546. 


In the cases above cited no recovery could have been 
had by the libellant, if his cause had been judged 
by the stringent and harsh rules of the common law, 


« omy 


ae 
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which act as a dismissal of the complaint of an injured 
plaintiff if he be guilty of the slightest carelessness, no 
matter how trivial, and no matter how great the defend- 
ant’s negligence may have been. The common law 
courts recognizing the hardship of such a rule endeavor 
to get round it and do substantial justice by leaving in 
all cases the question of negligence to the jury. An 
Admiralty Court, sitting without a jury and with 
plenary equitable powers, has certainly the power to 
apply this well-known admiralty principle of divided 
damages to cases of personal injury, as it has already re- 
peatedly done to cases of injury to property. Courts of 
admiralty are not bound by any rule of the common 
law courts, when such rules will militate against the 
doing of substantial justice. 


The doctrine has been already applied by Judge 
Pardee in a case very similar to the one at bar, and 
divided damages decreed to the libellant. 


The Explorer, 20 Fed. Rep., 135. 
The Wanderer, 14 id., 140. 


The above were cases of personal injury. 


iV. 


There is no practical difficulty in dividing the damages 
in personal injury cases so as to do substantial 
justice. 

See the Decision of Judge Brown in this 
case. 
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It is as simple as in cases of injury to property 
where such decision has been repeatedly made by 
Admiralty Courts. : 

V. 


Reasons of justice and public policy strongly urge 
that the rule of divided damages in the discretion of 
the Court be applied to eases of personal injuries 
far more strongly than such reasons apply to cases 
of injury to personal property, where the rule has 
been repeatedly applied. 


Vi, 


The respondent respectfully calls attention to the 
able argument of the learned District Judge in favor 
of the application of the rule in question to cases such 
as the one at bar, and makes the opinion of Judge 
Brown a part of this brief. 


All which is respectfully submitted. 


James A. Patrick, 
Proctor tor Libellant and Respondent, 
52 Broadway, 
New York City. 
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Supreme Court of the United States. 


Patrick CurRky, 
Libellant, 


AGAINST } 
. No ase 
The steamer Max Morris, her 
engines, &c., whereof JouN Morris 
is Claimant, 
Appellant. 


APPELLANT'S BRIEF. 


The libellant was a ‘longshoreman engaged in load- 
ing coal upon the steamer Mar WVorris in New York, 
and he brought this action to recover for personal in- 
juries received while in such employ in falling from the 
lower bridge of the steamer to the deck (Libel., 
Record, 23). 

The District Court found that the steamer was to 
some degree in fault, and that the libellant was also in 
fault, and in the way of apportionment of damages, 
gave the libellant a decree for $150 damages (Decree, 
leecord 13). 

Upon the steamer's appeal the case first came before 
Cireuit Judge WaLiace, who wrote an opinion for 
affirmance (Record, 18-28). Upon a reargument, duly 
granted before Circuit Judge WaLLace, Mr. Justice 


, 


=e 


BLATCHFOeD sitting with him, Judge WaLLace adhered 
to his views, Mr. Justice BLarcHrorp dissenting ; and 
thereupon a certificate of division was made, and a 
decree was entered by Circuit Judge WALLACE against 
the steamer for apportioned damages (Record, 35, 36). 

The certificate of division of opinion states as fol- 
lows: ‘This is an action in admiralty under a libel 
‘ filed on the Ist day of November, 1884, in the United 
‘ States District Court for the Southern District of 
‘ New York, to recover for personal injuries suffered by 
“the libellant on board the Steamship dae Morris in 
* the port of New York, on the 27th day of October, 
* 1884. 

“The libellant was a ‘longshoreman, a resident of 
“the city and county of New York, and was at the 
“time when the said accident occurred employed as a 
“"longshoreman by the hour by the stevedore having 
“ the contract to load coal on board the steamship Mar 
“ Morris. ‘The injuries to the libellant were occasioned 
“ by his falling through an unguarded opening in the 
rail on the after end of the lower bridge. The Max 
* Morris was a British steamship, hailing from Liver- 


. 
a 


we pool, Kneland. 

“The defendant contends, asa matter of defense to said 
* libel, that the injuries complained of by libellant were 
“ caused by his own negligence. The libellant contends 
* that the lujuries to the libellant were occasioned entire- 
ly through the fault of the vessel and her ofticers. The 
‘ Court finds, as a matter of fact, that the injuries to 
‘ libellant were occasioned partly through his own neg- 


* 
© 


* ligence and partly through the negligence of the of- 


* 
- 


ficers of the vessel. 

* Tt now ocenurs as a question of law whether the libel- 
ste lant, under the above facts, is entitled tu a claim for /i- 
“ vided damages. On this question the opinions of the 
“ judges are in conflict. 

‘* Whereupon, on motion of the advocate for the 
claimant and appellant, that the point on which the 


* 
° 
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‘ disagreement has happened may, during the term, be 
“ stated under the direction of the judges and certified 
“ under the seal of the Court to the Supreme Court, to 
“ be finally decided. 

“Tt is ordered that this statement of facts and the 
“said question in difference be certified according to 
“ the request of the claimant and appellant and the law 
“in that case made and provided, under the seal of this 
“ Cireuit Court, to the Supreme Court of the United 
States ” ( Re cord, 30-32). 


The opi nion of Cireuit Judge Wa..ace, affirming the 
decree of the District Court, and directing a decree in 
favor of the libellant is printed ( /’ecord, 18-28). | 

The steamship appealed from the decree, and in the 
petition of appeal sets forth the proceedings in the Cir- 
euit Court ( /eecord, 43-48). 


POINTS. 
First. 


Whether the accident was due solely to the fault of 
the libellant, or whether his fault merely contributed 
thereto, the libel should be dismissed. 

The contributory fault of the libellant is established 
by the facts. ‘“‘ The darkness in this case made it the 
‘“ duty of the libellant to exercise the greater care in 
‘“ his movements, or else to supply bimself with one of 
‘“ the several lights that were provided by the ship, but 
“were unused” (/ecord 8); and by the recital of the 
certificate of division upon which the case comes before 
this Court ( Record, 31). 

The rule as invariably applied by the Admiralty Courts 
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in this class of cases until the recent decision of the 
Explorer by Judge Parver, in the Fifth Cireuit, has 
been the wholesome rule that the libellant cannot re. 
cover when his own negligence has contributed to the 
accident. 

Such is the rule of the common law. And the civi 
law from which the principles of the admiralty law are 
freely drawn is on this point in accord with the com- 
mon law. 

Wharton on Negligence, § 300, 


Judge Pander, in the Axp/vrer, in an action for the 
recovery of damages for personal injuries, found that the 
libellant’s injuries were due in part to his own negli- 
gence, but gave hima decree for a modified amount. 
He admitted that he was making a new path. He 
sald : 

“T do not find that outside of collision and prize 
“cases, the admiralty courts have claimed or ex- 
‘“ercised a different rule as to cases of contribu- 
‘tory, concurrent or comparative negligence from 
“that applied generally in courts” of law 
“and equity in cases of damage and _ torts 
‘ committed or suffered on land. It is true that as to 
“mariners Who are injured, no matter how, in the line 
‘of their duty aboard ship, certain responsibilities as 
“to care, attention, wages, &c., devolve upon the ship ; 
hut / have not hy én able AD nnd ‘f CASE whe re a Seamdi:, 
S fre ighter or passenger, injured through his own neqli- 


has heen allowed to recover damages. . 


Fence, 
“ In the eastern circuits I tind that as against landsmen 
“employed in port to load ships, the courts of law 
‘apply the common law principles of contributory 


“ negligence, &c., and as to the negligence of fellow 


al 
i a 


employees.” 


lhe Explorer, 0 Fed. Rep., 135, 139. 


Judge Panprr finds his sole foundation for his de- 
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cision in the case of the Explorer in certain dicta of 
Justice Srory in the case of Marianna Flora (11 
Wheaton, 1), decided by the Supreme Court in 
1826. The Marianna Flora was a_ prize case, 
in which the captured vessel was declared by 
the District Court “no prize,” and the matter 
under the consideration of the Supreme Court was 
whether the captured vessel should recover damages 
for her arrest. The Supreme Court denied her claim 
for damages upon the ground that the circumstances 
attending the seizure were, through the indiscretions of 
the Marianne Flora, such as to justify the commander 
of the cruiser, in the fair exercise of his judgment, in 
making the seizure. In effect the Supreme Court said : 
the Marianna Flora having contributed to the seizure 
by her own negligence, cannot recover damages. But 
in the course of their opinion they made certain dicta 
respecting the power of the Court to give or to withhold 
damages, such as “in cases of marine torts courts of 
‘admiralty are in the habit of giving or withholding 
“damages upon enlarged principles of justice and 
‘equity,’ and “‘ they have exercised «a conscientious 
“<«liseretion upon the subject,” which Judge Parpre 
has construed in such manner as to sustain his de- 
cision. 

Though the WVarranna Flora was decided sixty years 
ALO, it had never been deemed to refer to other than 
prize cases, 

It is significant that in every case in which a decree 
has been given in favor of a landsman for personal in- 
juries, there is an express finding that the libellant was 
free from any fault. 

“The libellant was in no manner negligent or in 
“ fault, whereby he contributed to his said injury.” 

Leathers ve, Blessing, LOS U, S., 626. 


“ The libellant was guilty of no negligence ” (Judge 
BENEDICT). 
The Calista Haws, 14 Fed. Rep., 493. 


6 


“ The libellant was not in any degree in fault for the 
‘ falling of the dunnage ” (Judge BENEDICT). 
The Kate Cann, & Fed Rep., 719. 


“ The proofs do not justify an inference that the |)- 
‘ bellant was negligent ” (Judge WALLACE). 
The Leheola. 19 Fed. Rep., 926. 


Judge Drapy expressly held “ contributory negligence 
‘is a defense to the action,” the claim being prosecute | 
in the Admiralty Court by a libel a Personae, 

Hlolines ve. Or. Col, fe. Rh. ('»., » Fed. 


Re] Poe 533. 52S, 


And again, Judge Drapy held : 

“* Admitting the negligence of the mate, and that the 
‘“ master or owner and the vessel are liable therefor, 
“still ¢f the negligence of the libellant substantially co. - 
tributed to produce the injury, he eould not recover 
“ damave therefor.” 


The Chandos. j Fed. Rep., O45. (44). 


Judge BLarcurorpb has stated the rule as follows 

“The owner of a vessel is liable tn personam and the 
” vesse] is liable Ln PCH for injuries done to person oo” 
* property by the negligence of the master and crew of 
_ the vessel. only verde re the OMe; mould. under the Seviode 
* crrenmestances, be liable in a suit at common law.” 


The (reriianid, ‘) Benedict, Sob, 


And in a case decided two months later than tie 
haxplorer, Jude PARDEE seems to have modified his 
novel views. He says : 

‘* Nor in the admiralty should one, as a general rule, 
‘“ be compensated in damages who has, by his own 
* fault contributed to bring about his own injury.” 

lhe k. B. Ward, 20 Fed. Rep., 702, 704 


~] 


Second. 


The admiralty rule of division of damages, applicable 
to collision cases, has never been applied to cases of 
personal injuries. 

The rule of dividing @amages in cases of mutual 
fault, applies only to collision cases, and arose probably 
from the faet that, in such cases, damages was sustained 
by both parties ; and that the collision occurred, not 
through the personal negligence of either of the ship- 
owners, but through the negligence of their servants. 

Cleirac calls it a juwdicium rusticum (1's est Coutumes 
de la Mer), and his commentator, Mr. Bell, translates 
his words as follows: “ This rule of division is a rustic 
‘ sort of determination such and as arbiters and amica- 
‘ bie compromisors of disputes commonly follow where 
“ they cannot discover the motives of the parties when 
" they are faulty on both sides” (Bells Comm... Sth 
hd... SSL). 

The rule was not recognized by the Supreme Court 
in collision cases until 1854. 

Up to that time apparently, collisions in which both 
vessels were in fault. were not as common as they are 
now-a-days, for Judge NELSON said : 

* It becomes necessary to settle the rule of damages 
“in aecase where both vessels are in fault. Zhe ques- 
tron, we heli Ve, has never until now come hefore the 
* Court for decision. The rule that prevails in the Dis- 
“ trict and Circuit Courts, we understand, has been to 


- 
- 


divide the loss. This seems now to be the well-set- 
* tled rule in the English admiralty. * * * Under 
* the circumstances usually attending these disasters, we 


think the rule dividing the loss the most just and 


° 
© 


° 
° 


equitable.” 


The Schooner Catherine, 17 Howard, 173. 


It is apparent that the rule is confined to collision 
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eases, and that there is no precedent for its appli- 
cation elsewhere. Mr. Marsden, a renowned authority in 
England, writes fully of the origin of the rule, and con- 
fines its application to collision cases, stating that the 
“ division of the loss in ecasegof collision and hiaritime 
‘lien are two of the most striking peculiarities of ad- 
“miralty law” (Law Quarterly Review, July, 1886, p. 
357). 

If the Admiralty Courts proposed to cover other 
than collision cases, or cases arising directly through 
navigation, there would be numerous precedents to 
be found. 7 

The cases cited by the District Judge, as indicating a 
wider application of the doctrine of apportionment than 
to collision cases (/éecord, fol. 1/7), do not warrant a 
dlecree of apportionment In this case. 

Excepting Snow vs. Curruth, al/ those cases arose in 
the Southern District of New York; all of them had to 
do directly and immediately with questions of faulty 
navigation, and all except one arose between a tug and 
its tow; two of them were purely collision cases, the 
collision being between the tow and a pier or other sta- 
tionary obstruction, and the others were based upon 
exposure of a tow to undue perils. 

Apportionment in some of those cases was. strictly 
within the precedent of apportionment in collision 
cases, and in the others, in that the disaster was 
not due to the immediate contributory negligence of 
the vessel owner, but was due to the negligence of the 
servants of each vessel owner. 

The case of Snow vs. Carruth, decided by Judge 
SPRAGUE, is In no way pertinent. There certain cargo 
was damaged by water through two distinct causes. 
For one source of damage the ship owner was solely in 
fault; for the other source of damage he was in no de- 
gree in fault. It was impracticable to determine dis- 
tinctly how much damage was due to each source, and 
the ship owner was held for one-half the total damage. 
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There was no suggestion of contributory negligence in 
the case. 
Snow vs. Carruth, 1 Sprague, 324. 


Third. 


Not only has the wholesome doctrine that the con- 
tributory negligence of the libellant defeats an action 
in the Admiralty Court for persona injuries been uni- 
formly observed until Judge Parpee’s decision in the 
Laplorer, but the more severe rule that a servant can- 
not recover for injuries sustained through the negligence 
of «a fellow servant bas been accepted and enforced. 

Judge LOWELL applied it in the Massachusetts Cir- 
cuit. 

lhe Victoria, 13 Fed. Rep., 45. 


And in the Southern District of New York, Judge 
Brown followed the rule to its extremest limit. 


Lhe Harold, 21 Fed. Rep., 428. 


And the municipal or common law doctrine was also 
applied by the Circuit Court in New York, affirming. 
The Edith (fodden, 23 Fed. Rep., 455. 


[t is inconsistant to say that a servant who has been 
injured through his own negligence can recover half 
his damages, while he who has been without fault and 
has been injured through the negligence of his fellow 
servant can recover nothing. 


Fourth. ' 


The learned Circuit Judge (Judge WaALLace) who 
wrote for affirmance of the decree of the District Court 


fen pen aaa. lis tates 
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| apparently doubted the correctness of the rule adopted 
by Judge Parpee in the Frp/orer (20 Ped. Rep., 135), 
and followed by Judge Brown in the District Court 
(Opinion, feecord 25). 

He held himself bound, however, by the decision of 
this Court in A¢/ee vs. The Packet Co., 21 Wallace, 38%. 
That was an action brought by the owners of a barge 
to recover damages for injuries received by their vesse! 
in running against a stone pier alleged to be wrongfully 
maintained by the respondent In it navigable river. It 
was held by this Court that the pier was an unlawful 
obstruction, but it was also held that the barge way 
negligently navigated, and a decree was ordered 1) 
favor of the owners of the barge for half their damages. 

But it is apparent that this Court did not, in tha’ 
case, intend to introduce the collision rule of apportion. 
ment into a different class of cases. It may be, POssi- 
bly, a question whether the striking of a barge agains’ 
a pier is technically a “collision,” and it was with thi» 
question in his mind that Judge WaLLace felt that this 
Conrt was going outside of collision cases in applyiny: 
the rule of apportionment. 

But the general view, we submit, is that such a dis- 
aster is a “collision,” and, what is more to the point 
this Court, in awarding to the owners of the barge one. 
half thei damages, did So, not by the analogy of colli. 
sion cases, but because they deemed the case itself om 
of collision. And in the opinion delivered by the Cour! 
there Is no implication that the rule of division of dam. 
aves is applicable to others than collision cases. 

The language of the Court, after adverting to the 
fact that this action might have been brought in ; 
common-law court instead of the admiralty court, 1s— 

“Tn the common-law court the defendants must pay 
“all the dumages or none. If there has been, on th 
* part of plaimtiffs, such carelessness or want of skil 
“as the common law would esteem to be contributory 
“ negligence, they can recover nothing. By the rule of 


ne ie ee see 
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‘“ the admiralty court, where there has been such con- 
“ tiibutory negligence, or, in other words, when both 
‘“ have been in fault, the entire damages resu/ting from 
‘the collision must be equally divided between the 
“ parties.” 
Atlee vs. The Packet Co., 21 Wallace, 389, 
395. 


The rule of apportionment was recognized only as a 
rule applicable to collisions. 


Fifth. 


The decree cannot be sustained by the rule that when 
a seaman falls sick or sustains injury in the service of 
his vessel certain responsibilities as to care and atten- 
tion devolve upon the vessel. | 7 


lhe City of Alexandria, 17 Fed. Rep., 390. 


The learned District Judge heard argument upon 
this point, but very justly held that the rule was not 
applicable. 

The rule, as respects seamen, is a proper one, though 
it seems that it is not enforceable if the sickness or in- 
jury of the seaman is occasioned by his own fault. 

Curtis Lights and Duties of Seamen, 109, 


Seamen may be injured or fall sick in a far distant 
foreign port, and it would be inhuman to leave them 
there without care. 

There are even statutory provisions for the payment 
of their expenses home and for their support in hos- 
pitals. 

But the responsibility of the ship extends only to the 
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end of the voyage for which the seaman was shipped or 
until the seaman reaches his home port. 

The Atlantic, Abbott's Adm., 451. 

Nevitt vs. Clarke, Oleott, 316. 
The Ben Flint, 1 Abbott, 126. 


No such responsibility rests upon the Mar Morris 
with reference to the libellant. The reason for the rule 
does not exist as to him. 

He was injured at his home. He was not in a 
foreign port. He was treated and cured at a public 
hospital (/ecord, fol. 31). His engagement as a ‘long- 
shoreman extended only from hour to hour. 


Even a seaman has no claim upon his ship for a 
period beyond the time for which he has shipped or 


contracted for. 


The Atlantie. Abbott's Adm.. 451. 


Sixth. 


The decree of the Cireuit Court should be reversed, 
and the libel should be dismissed. This Court should 
certify accordingly. 

BUTLER, STILLMAN & HUBBARD, 
Proctors for Claimant, Appellant. 
WILHELMUS MyYNDERSE, 
Advocate. 
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F. B. YORK VS. THE STATE OF TEXAS. 1 


l Caption. 
Tue Srare or Texas, County of Travis: 


At a term of the district court, begun and holden at Austin, within 
and for the county of ‘Travis, before the Hon. W. M. Key, and end- 
ing on the 22nd day of December, A. D. 1585, the following case 
came on for trial, to wit: 


THE STATE or TEXAS ) 
Us. » No. 8554. 
Fr. B. Yorx. 


Plaintiff’s Original Petition. Filed February 15, 1888. 
In the District Court of Travis County, Texas, to March Term, 1888. 


THe STATE OF Texas ) 
US, . No. —. 


i. B. York. } 


To the honorable the district court of Travis county, Texas: 


The State of Texas, making itself plaintiff in this suit, complains 
of F. B. York, who will hereinafter be styled defendant, and plain- 
tiff respectfully alleges and shows unto the court— . 

That the defendant resides in the county ef Lipscomb, in the 
State of Texas, but may be found either in St. Louis county, Mis- 
souri, or Sumner county, Kansas, and citation is asked to all said 
places. 

2nd. That the defendant, having applied to the State land board, 
in accordance with law and the rules of the said State land bvard, 
for the lease of the lands hereinafter described, was, on the 6th day 
of October, A. D. 1885, by order of the State land board, duly 
awarded the lease of said lands for the term of six years from the 
date of the said award at the annual rental of six cents per acre, 
payable annually in advance at the State treasury, in Travis county, 

Texas. 
2 3rd. That, in pursuance of defendant’s desire to lease the 

said lands and the said award thereof made to them by the 
said State land board as aforesaid, and under the authority of an 
act of the Legislature of the State of Texas approved on the 12th 
day of April, A. D. 1888, entitled “ An act to provide for the classi- 
fication, sale, and lease of the lands heretofore or hereafter surveyed 
and set apart for the benefit of the common school, university, the 
lunatic, blind, deaf and dumb, and orphan asylums,” and in accord- 
anee with the orders, resolutions, and instructions of the said land 
board, the plaintiff (The State of Texas), acting by and through its 
said land board, did, on the 20th day of October, 1585, enter into a 
written contract with the defendant, leasing to the defendant for the 
term of six years froin the said date of the award thereof as afore- 
I1—1412 
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lands so leased by number of the section and block, name of o 
grantee, certificate, quantity, location, and price per acre Ol 
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F. B. YORK VS. THE STATE OF TEXAS. » 


ever since the execution of the said contract as aforesaid the 
legal and equitable owner and holder thereof and entitled to 
receive and collect the said sums of money which defendant 
promised to pay as aforesaid. 
7th. That the sum of $5,540.80 became due to plaintiff from de- 
fendant on the 6th day of October, 1586, on the said contract, and 
the sum of $3,540.80 became due to plaintiff on said contract by its 
terms on October 6th, 1887, but under the law plaintiff only claims 
six cents peracre per annum as rent on said contract since July 
7th, ISS7, and defendant is entitled toa rebate from the fullamount 
due down to four cents per acre since said date; which said sums of 
money, together with eight per cent. interest thereon from the date 
of maturity, still is due and owing from the defendant to plaintiff. 
Sth. That defendant paid Lo plaintiifupon the said lease contracts 
the first annual payment, but, though long since due and though 
often requested, the defendant has wholly failed and refused and 
still so fails and retuses to pay to plaintiffor to the treasurer of the 
State of Texas for plaintiff any part of the annual payments due 
plaintif? as aforesaid, amounting In the aggregate to the sum of 
S6.641.60, less the amount of rebate as aforesaid, and interest, to 
plaintiff's damage in the sum of eight thousand dollars; and plain- 
tiff alleges that the defendant owns and holds a large amount of 
prope rty, hoth real and personal, In this State over which this 
court has jurisdiction, the said property being located in Lipseomb 
county, Texas, and consisting in lands and eattle and horses and 


~— 


other personal property. 

th. Premises considered, plaintiff prays for process pursuant to 
law, and on tinal trial of this cause that plaintiff have judgment 
against the defendant for the full amount of its debt, interest, and 
costs of suit, and for general, special, and equitable relief: and in 
duty bound will ever pray. 

JAS. H. ROBERTSON, 
Dist. Atty 2th Jud. Dist. of Texas, Aly for Plaintiff. 


5 kexuinir A, 


Lease. 


THe Srate ovr Texas, | 
County of Trai ie ' 


This instrument, this day executed by and between the State of 
‘Texas, party of the first part, acting by and through the State land 
boar I and OF 1}. York, of St Louis, Mo., party of the second part, 
witnesseth that, under the authority of an act approved on the 
twelfth day of April, 1SS3. entitled “ An act to provide ior the clas- 
sification, sale, and lease of the lands heretofore or hereafter sur- 
veyed and set apart for the benefit of the common school, univer- 
sitv, the lunatic, blind, deaf and dumb, and orphan asylum funds,” 
and the orders, resolutions, and instructions of the said State land 
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board, the said State of Texas has leased to the said party of the 
second part, for the consideration hereinafter expressed, the !oilow- 
described land, to wit 
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SS 3 do 7—6455 HAD do. tM) 
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to pay the said State of Texas. by pavient to the treasurer ©! 
State. at Austin. an annual rental of six cents per acre on the lan 
Sn lensed that said payments are to be made annually, it) ad\ tt) 
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Travis county, Ti Yas 
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And if the representations as tothe character and quality of 
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lease shall not be operative as to so much thereof as is so false. 
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be declared, without any judicial proceedings, by the execu’ 


officers of the State government or a majority of them. 
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plicate on this the 2Oth day of October, A. D. 1SS5. 
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THe STATE OF TrEXAs, } 

County of Travis. j 

Jefore me, the undersigned authority, this day personally ap- 
peared Randolph Lawrence, secretary of the State land board, to 
me well known, who acknowledged that he signed the foregoing 
leuse contract for the uses and purposes therein contained and set 


forth. 
9 Witness my hand and seal of office. Done at the city of 
Austin, Texas, this 20th day of October, 1855. 
[SEAL. | R. C. SHELLEY, 
Notary Public, Travis County, Texas. 
Tike STaTeE oF KANSAS, | 
Sumner County. j 


Before me, a notary public in and for the county and State afore- 
said, this day personally appeared IF. b. York, to me well known, 
who acknowledged that he signed the foregoing lease contract for 
the uses and purposes therein contained and set forth. 

Witness my hand and seal of office. Done at Caldwell, Kansas, 
this l4th day of November, 1585. 

[SEAL. | I.E. GILMORE, 
Notary Public. 

Commission expires Sept. 26th, 1859. 

indorsed on lease: The State of Texas to F. B. York. Lease. 
Lipscomb county. 87 sees., at 6 cents, $3,540.80. No. 6599. L. 
R. S70. 

Notice to Serve Non-Residents. 
The State of Texas to F. B. York, Greeting : 
Whereas the State of Texas has instituted suit in the county of 


Travis, State of Texas,on the loth day of February, A. D. 1888, — filed 


in the «istrict court of Travis county, State of Texas, lis petition in 
suit No. 8954 on the civil docket of said court, being suit brought 
by The State of Texas as plaintiff against F. B. York as defendant. 

The nature of plaintiff's demand is as follows, to wit: An action 

to recover Judgment for the amount due on lease contract, 
1) plaintiff alleging the same to be the sum of $6,641.60, less 

the amount of rebate, to which the defendant may be enti- 
tled, all of which will more fully appear from the accompanying 
certified copy of plaintiffs petition. 

And whereas the said petition will be heard in the said district 
court of Travis county, in the city of Austin, Texas, on the first 
Monday in Mareh, A. D. 1888 (being the fifth day of March, A. D. 
ISSS): , 

These are, therefore, to require you to appear at such time and 
place above stated and answer said plaintiff's petition, a certified copy 
of which accompanies this notice. 

Attest: JAMES P. HART, 
Clerk of the District Court in and for 
Travis County, State of Texas. 
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A. D. 1888. 
JAS. P. 


Texas, this the 15th day of Feb., 


Return. 
THe Strate or Missounrt, | 
City of Nt. Louis, J 


Personally appeared before me, the undersigned authori 

J. Carey, who, being by me duly sworn, deposes and says 
the 24th day of February, A 
city of St. Louis, State of Missouri, he delivered to | 
defendant, in person, a true copy of this notice, with a certif 
of the plaintiff’s petition accompanying same; and, further 
is an aduit male and is in no manner interested in this su 
JOHN 

Deputy Shi rif, 


Sworn to and subscribed before me this 21st day « 
D. 1888. 

[L. 8.] PHILIP H. ZEP! 
Clerk of Curenudl (Court, City of Nf. Louis, State of Mi 


1] A. 


ay udorsed : s No. 
Texas vs. F. B. York. 
Meb'y ioth, A. 2. 2666. gaa. F&F. 
county, Texas. Filed March 26th, A. D. 
district court, Travis county, Texas. 
endorsed On) petition : No. Sovrk. 


Soo4. District court, Travis county, 
Notice to serve 


Ilart, 


non-residents. 


ISSS. Jas. P. He 


The State of Texas 


York. Suit on lease contract. Plaintiff's original petition. 
day of February, 1588. Jas. P. Hart, clerk district court 
county, Texus. 


Detendant’s Plea to Jurisdiction. Filed March 9th, 188: 
STATE OF 


TEX -y 
US. > No. S504. 


* BB. Youre. 


Suit pending in the district court of Travis county, to 
term, ISSS. 
Now, at this day and time, comes IF. B. York, defendant 


and, saving unto himself all manner of defence be demurrer 
tion, plea, and otherwise, and in nowise admitting the juri 
of this honorable court to hear and determine this suit, 
submits the following plea specially unto this court, viz: 


and determine this cause, because this defendant at the time 
served in this suit, viz., Feb. 24, 1888, was served by a_ not 
non-resident addressed him, 


Given under my hand and seal of said court, at office, in 


HAR’! 
Cleri: Dist. C’t, Travis County, lccas. 


Ligag 


_D. 1888, af 930 o'clock a.m. in the 


yo A 


City of St. Louis, Mi: 


Texa- 


clerk district cour’. 


fendant saysthat this honorable court is without jurisdiction ¢ 
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Louis county, in the State of Missouri, and bevond the jurisdiction 

of this court, said so-called service being improper and illegal and 

not in accordance with law, the same having been served on this 

defendant, as shown by said notice (which is now here asked to be 

made a part of this plea for all purposes), being so served on 

12 defendant when he was without the State of Texas, and so 

not amenable to its process; and this defendant further says, 

as appears from his aflidavit herewith filed and prayed to be madea 

part of this plea, that, not being a resident of the State of Texas, this 
court is without Jurisdiction to hear and determine this sult. 

Wherefore defendant says that this court is without jurisdiction to 

further hear aud determine this cause, and prays that he be hence 

discharged with all his costs in this behalf. 
WEST & McGOWN, 
Attorneys for Defendant. 


The defendant reserves the right to amend and enlarge this said 
plea if it be necessary. 

A fiidavit. 
STATE OF MuIssourt, | 

vty of St. Louis. ; 

Before me, the undersigned authority, duly commissioned and 
qualified under the laws of said State to take and administer oaths, 
on this day personally came and appeared I. B. York, well known 
to me, who, being by me duly sworn, says that he is now and was 
on February 15th, 1888, and has been continuously for the past 
eight years a resident citizen of the city.of St.-Louis, in this said 
State, nor was he on February 15th, 1855, nor is he now a resident 
of the county of Lipseomb, in the State of Texas; and affiant further 
says that he is the identical person who was served with process in 
au suit now pending in the district court of Travis county, Texas, 
numbered 8504, and styled The State of Texas vs. t°. B, York; and 
athiant further saith not. 


Fr. B. YORK. 


seat.] Sworn to and subseribed before me this sixth day of 
~ “4 March, 1888. 
JAS. W. ALLEN, 


Notary Public. 


Endorsed: No. 8554. The State of Texas vs. F. B. York. De- 
fendant’s plea as original answer. Filed March Jth, 1588. Jas. P. 


Hart, clerk. 
15 PUTT’s ist Suppl: mental Petition. Filed October 11th, 1888. 
In the District Court of Travis Co. 


THE STATE OF TEXAS ) 
Us, » No. S55 4 
F. B. York. 


And now, at this time,comes the plaintiff in said cause, by attor- 
2—1412 


1a) ’ BRB. YORK V8. THE STATE OF TEXAS 


; ; ° . " : , , . ’ " 
leave of the ecourt having been frst hisacl Ahiad obtained ana fi 
a , 
this plaintiffs first supplemental petition herein in reply to dele} 
i this court: and plarntifl “AVS-— 


ants plea to the jurisdiction of th 

That the defendant in his contract—which is the basis of t 
suit—agreed in writing to pay the money sued for in Travis coun 
Texas, and he further agreed in writing that any suit brought 
the colleetion of the money due on the said contract should 


. ; ;% ,? * oat , 1] ; 
Pravis county, as will fully app 


from the said contract and the allegations of plaintiff's original 


brought in the district court of 


tition. 

Wherefore plaintiff savs that the defendant in his said conti 
agreed and bound himself to submit to the yurisdy tion of this co 
pose for which this suit is brought, and he cannot! 


flor the pury 
be heard to question the jurisdiction of this court; and plain! 
' | ’ ryt} 


prays as in MS OPlPlibal Prerivion 
JAS. Il. ROBERTSON, 
Dist. All 7, ane Allorney jor Pr 


Endorsed: No. 8554. The State of Texas vs. F. B. York. VI 


tiff’s Ist supplemental petition. Tiled Oct. 11,1885. Jas. P. HH 


CiCTRKW 


ay, fe ndantls First Suppl bide nial Plea fi) thr, Jurisdicti iil, bili d (ei 


1%). ISSS 


14 THE STATE O} TEXAS ) 
is -NO Sd 


— 8 
I’. B. York j 

v i) ] , 7 

Now comes the defendant bn) OLE above numbered and Sty | 


cause, by his attorneys, leave of the court being first had 


obtained, and files this his first supplemental plea to the Jurisd 
tion—and for this purpose only—supplementing his original 
to the jurisdiction filed herein on March 9, ISSS, and by wavy of 1 


. ] " + i] } | , . 
lication lo precuad s tirst Supplemental pelition he SivVs— 


} 


i? 
‘ 


Ist. That plaritiff’s said Ist supplemental petition presents : 


defense to his plea to the jurisdiction of this court and is insufttien 
inlaw, and of this he prays the judgment of the court 

ANTE And, specially excepting, defendant says that true it is 

| | money to the State treasurer, at Aust 


promised to pay said leas 


Texas, and agreed that all suits arising on the said lease contra: 


should have their venue laid in Travis county, Texas, but that s: 


Hevreements Th no way recognized nor accepted the jurisdiction of 


this honorable court over lis person, nor did he thereby aecept 
waive service bringing 
right ic. object ‘ce said proce 33. anal oft this he prays the iudgment 


this court 
WEST & MeGOWN, 
Alt’'ys for Deft, FL B. Yor! 


endorsed : Sood State vs. ko B. York. Defendant’s Ist supple 


i 


him into this court, nor did he waive h 


pe 


— 


mental plea to the jurisdiction hiled Oet. 19. LSSS Jas. P. Har 


clerk 


F. B. YORK VS. THE STATE OF TEXAS. 11 


Findings of lact A Law bi Court kiled Nove mibe ] 4 1SSS. 
[In the District Court of Travis County. 


The Strate or Texas 
‘g No. 8554. 


(f, 
F. B. York } 


from the evidence introduced on the trial of this cause the court 
finds the foliowing faets: 
Ist. That this suit was brought on the 15th dav of Feb- 
15 ruary, A. D. 1SSS, returnable to the Mareh term, 1SSS, of this 
court, Which began the first Monday in Mareh, 1888, and 
that the defendant was served in person with citation, in St. Louis, 
Missouri, on the 24th day of February, 1888, in this cause, said cita- 
tion and the service thereof being in strict conformity with the pro- 
Visions of articles 1230 & 1251, Revised Civil Statutes of Texas. 
2nd. That on the 9th day of March, 1888, the defendant, by his 
attorneys, filed among the papers of this cause a plea to the juris- 
diction of this court (which plea will be embraced in the record), 
which was acted on by the eourt on the 20th day of June, ISSS, be- 
Ing overruled by the court, and the cause was continu d for the term 
until this term of the court, the order of the court overruling said 
plea being as follows: 


“THe STATE OF TEXAS 
Us . No. 834. 
Bb. F. York | 
On the Bord day a) May, ISSS, came. thre parties, by their attor 


7? 


nevs, when came on to be heard the defendant's plea to the jurisdie- 
tion of the court, and said motion, having been argued and sub- 
initted, was taken under advisement by the court until this the 20th 
day of June, ISSS, when, said plea having been duly considered, it 
1s ordered, adjudged. and decreed by the eourt that said pl it be and 
the same is hereby, overruled: to which ruling of the court the de- 


if ndant in open court excepts. 


3rd. That at the present term of this court, to wit, on the oth day 
of Oectob r, ISSS, the de fendant, by his arlorneys, ap pear dom Open 
court and demanded a jury in this ease and paid the jury fee and 
had this CHuse transferred to the jury d wket 
dth. That on the (ith day of October, 1SSS, the def nidant, by his 
attorneys, again renewed their plea,to the jurisdiction of the eourt, 
asking that the court again pass Upon the same (the judge of this 
court having been changed since its last term), and on the ord 
lt} day of November, 1888S, the court again overruled the plea to 
the jurisdiction, making the following order thereon : 


i 
' 
' 

i 

H 

i 

iF 

q 
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“THe STATE OF Texas ) 
vs. » No. 8504. 
F. B. York. 

On the 6th day of October, 1888, came the parties, by their :-lor- 
neys, when came on to be heard the motion and plea of the de!end- 
ant to the jurisdiction of this court in this cause, and the same, \av- 
ing been argued, was submitted and taken under advisement by the 
court, and the court having granted the plaintiff leave to fic Ist 
supplemental petition and the defendant exceptions to the same, and 
now, on this the 8rd day of November, 1888, having fully considered 
all the questions of law presented by said pleadings and sup pie- 
mental pleadings, the eourt doth order, adjudge, and deeree that 
defendant’s exceptions to plaintiff's first supplemental petitio: be, 
and the same are hereby, overruled, and defendant’s plea to the 
jurisdiction of this court be, and the same is hereby, overrule 
Which rulings of the court the defendant in open court excepts 


ne 
oe 
~~ 


hth. That On) this the L4th day of November, ISSS, when lis 
cause was reached and ealled for trial, the defendant, by his « tor- 
nevs, in open court waived his right of trial by a jury and /is 
demand of a jury and declined to further answer in this cause, 1ely- 
ing solely on his plea to the jurisdiction, and the case was there iipon 
submitted to the court by the attorney for the plaintiff without a 
jury, defendant's attorneys being present. 
6th. The court further finds that the defendant executed the ‘case 
contract sued upon, as charged in plaintiff's petition, a true co; v of 
which said contract 1s attached as an exhibit to plaintitf’s petin 
(which is a part of the record), to which reference is here made for 
the exact terms of the said contract, it: being expressly agres In 
said contract that the venue of any suit thereunder should be Jaid 
In Travis county, Texas. 
17 7th. The court further finds that at the date of the in« itu- 
tion of this suit there was due the plaintiff from the defer dant 
on said eontract the sum of S4.752.80, principal, hesides intorest, 
which in the aggregate now amounts to the sum of $5,997.75 tot is 
due to plaintiff from defendant on said contract for the two Voars 
beginning October 6th, 1SS6, and ending October 6th, 1888. 


me 
viens 


rom the foregoing findings of fact as matter of law the court 
holds that the plaintiffis entitled to a judgment against the defend- 
ant for the sum of 85,957.75, for which amount judgment wil) be 


entered herein. 

being requested by counsel for defendant to state my conelus ons 
of law upon the detendant’s plea to the jurisdiction of this court, I 
will say that In addition to the written conclusions of law tiled horein 
by my predecessor at the last term of the court, which the clerk will 
copy herein, | find that the stipulation in the contract sued on 
whereby defendant agreed that any suit to enforee said contract 
might be brought in Travis county, Texas, binds him to submit to 
the jurisdiction of this court after being served in the manner \ro- 
vided by the statute, though he be a non-resident of the State, «< is 
shown by his plea to jurisdiction 


eg ee rt 
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Judge Townes’ conclusions of law being as follows: 
a | » 


Conclusions by Judge Townes. 
In District Court of Travis Co., Tex. March Term, 1888. 
THe STATE OF TEXAS ) 
vs. » No. —. 
F. B. York. j 
Conclusions of law ou plea to the jurisdiction and sufficiency of 
service. 

This is suit brought by the State of Texas on a monied demand 
against the defendant, who is and at the institution of this suit was 
a non-resident of the State. 

Service was had on him by sending a copy of petition and citation 
to a credible party without — State and having same delivered to 
him and affidavit returned, as prescribed in articles 1230 et seq. of 

Revised Statutes. 
18 The defendant makes a special plea that there is no service 
on him such as will give the court jurisdiction over his person. 

The petition does not pray for any attachment or other process 
directed toward any property of defendant within the State, but does 
allege that the defendant owns property therein, nor does the plea 
to the jurisdiction deny that the defendant has property within the 
State. 

If the statutes above referred to are valid the defendant is prop- 
erly in court; if not, the court has no jurisdiction to render any 


judgment at all in the premises against him or his property. 


There is no difference in the legal principles involved in this stat- 
ute and those prescribing service by publication on non-residents, 
and so cases bearing on the latter will be equally applicable to the 
case at bar. 

it is the settled doetrine of the Supreme Court of the United States 
that such extraterritorial service is void. (Pennoyer vs. Neff, 95 U. 
S., 714: N. Y. Life Ins. Co. vs. Bangs, 108 U. S., 489.) 

This doctrine is also recognized in a large majority of the States 
which have passed on the question; at least such is the result of the 
examination [ have made into the reports and references from text 
books. See— 

Lapham vs. Campbell, 61 Cal., 207. 
Jones vs. Wardner, 81 IIL. 348. 

(itv Fire Ins. Co. vs. ——, 41 Ga., 670. 
Smith vs. Easton, 56 Me., 208. 

Bright vs. Boynton, 357 N. H., 1S 
Williams vs. Bacon, 10 Woods, 238. 
Newcomb vs. Peck, 17 Vt., 502. 
Wright vs. Andrews, 150 Mas., 140. 
Rope vs. Heaton, 9 Wis., 332. 
Williams vs. Weston, 28 Ohio St., 469. 

1 Parrott rs. Ala. L. Ins. Co., The Reporter, vl. 11, 425. 
Clayton vs. Clayton, 4th Col., 415. 
King vs. Vance, 46 Ind., 246. 
Cooper vs. Smith, 25th lowa, 26¥. 
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! have only found one State, New Jersey (not including 7 


which holds such service good as basis for a judgment good ' 


the State where rendered (Mutual Life Ins. Co. vs. Penner, 10): 


lantic Reporter, 184), so that it may be safely said that the 


weight of authority is against the validity of such service fo 


purpose, and it is certainly very desirable that on a matter afl 


property rights so vitally and in so many ways that there sho: 


com ple te uniformity of decision in all the States. 
There is a long line of decisions in Texas, be ‘inning early 
history of our jurisprudence, relating to this subject. See— 
MeMullen vs. Guest, 6 Texas, 279. 
Campbell vs. Wilson, 6 Texas, 391. 
Word vs. Lathrop, 11 Texas, 291. 
Grossmeyer US, Beeson, Lo ‘Texas, Ors. 
Putterworth es. Kinsig, 14 Texas, 499. 
Mickie vs. Mette ehee, 27 Texas, 139. 
Lawler vs. White, 27 Texas, 25-4. 
Johnson vs. Herbert, 45 Texas, 304. 
Liles vs. Woods & Co., 5S Texas, 416. 
Jones US, Jones, OU Texas, bol, 
Rice, Stix & Co. vs. Poteet, 66 Texas, S68. 
Quin vs. Brown, 61 Texas, —. 


Without going into a discussion of them at length the doct: 


fairly deducible from them is— 


Ist. That if neither plaintiff nor defendant resides in Texas a! 
defendant has no property in this State there is no jurisd ict! 


20 2nd. That if either plaintiff or defendant resides 


State or the defendant has property here the courts wil) 


jurisdiction to determine the case if proper service be had 
defendant or he enter an appearance or the property be seizec 
these points there is no difficulty. 

3rd. That service by publication without seizure of the « 
ant’s property will give to the court jurisdiction over the cas: 
extent that it can render judgment against the defendant 
can be enforced against property belonging to him situated 
State, though such judgment will have no extraterritorial f 
standing. 

To break che force of this line of decisions defendant r¢ 
two cases decided by our supreme court, neither of which h: 
as yet published in our supreme court reports. The first is 


Nichols vs. Wimmer. rendered at Tyler, term ISS4 (The R |) 


vol. 19, page 475). ‘This case closes in these words : 

“To avord doubt upon the subject in future it is deemed | 
to remark that the doctrine announced in Pennoyer vs. Ne 
Otto, 714, with reference to proceedings against non-resid. 
State court, is fully recognized as authoritative.” 

This seemed to me on casual reading to be conclusive and | 
rule the line of decisions above eited, but an examination of 
discloses that the case turned on the reeitals of service conta: 
the judgment which was attacked. If the service thus evi 
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was personal, then Pennoyor vs. Neff had no application to the case, 
and if it were by publication, then the actual decision of the case, 
to wit, that a judgment based on such service was good, was con- 
trary to Pennoyer vs. Neff, and in either event the quotation above 
made would not be authoritative. 
In the second case—that is, stewart vs. Anderson—decided May 
Ist, 1SS5, the record showed a state of case which negatived 
2] conclusively any service,either personal or constructive, as to 
the cause of action on which the judgment was based, and 
consequently the judgment was void under either line of decisions, 
and so the reference to Pennoyer vs. Neff in that case is not authority. 
These cases indicate that it is probable that our supreme court 
will follow the United States Supreme Court when the question 
comes up for adjudication, but it has not yet done so (as | under- 
stand the opinions). 
[do not think it proper for the district court to change rules of 
law adopted by the supreme court of the State on the construction 
of State statutes, whatever may be the individual opinion of the 


judge as to the desirability of such change. Coverned by what I 


understand to be the authoritative rulings of our State supreme 
court, | held the service good to give the court jurisdiction to try 
the issues presented, and, if the plaintiff sustains her case, to render 
a judgment which will be good within the State. 

In comming to this conclusion I have not regarded the stipulations 
in the contract making the money due in Austin and tixing the 
venue of any litigation in Travis county, which may be entitled to 
some weight as agreements giving to the ‘Travis county courts juris- 
diction over the person of the defendant. The plea to the jurisdic- 
tion will be overruled. 

JNO. C. TOWNES, 
Judge eth District, Teras. 


endorsed: No. 8554. The State of Texas vs. F. B. York. Con- 
clusions of law. on plea to jurisdiction. Filed June 20th, 1858. 
Jas. P. Hart, clerk. W. M. Key, judge presiding. 

Endorsed: S554. The State of Texas vs. F. B. York. Findings 
of fact and law by the court. Filed November 14th, 1888. Jas. P. 
Hart, clerk. 


oO 


yo Judgm nt. 


Wepnespay, Nov. 14th, 1888. 
THe STATE oF TEXAS> 
iS, , No. 8554. 
F. B. York. 


And now, on this the 14th dav of November, 1888, this cause be- 
ing regularly called for trial and reached on the docket, comes the 
plaintiff, by the district attorney, and announced ready for trial, and 
the attorneys for the defendant, being present In open court, waived 
the jury heretofore demanded by the defendant, and stated to the 


; 
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court that they would not further answer in this case, Inasmue ) as 
their plea to the jurisdiction had been overruled, but rely on sane 
and, it appearing to the court that the defendant had been duly " 


served in St. Louis, Mo., in conformity with the provisions of a ti . 
cles 1230 and 1231 of the Revised Civil Statutes of the State of Texas, 
and that a plea to the jurisdiction of this court enteréd by the 
fendant has heretofore been overruled by the court, thereupon | :¢ ; 
plaintiff proceeded to trial of the case betore the court without [¢ 
intervention of a Jury, and, after hearing the pleadings, evidei ce, 
and argument of counsel, the court files its findings of facts and con- 
clusions of Jaw herein, and renders judgment for the plaintill fo : 
the sum of $5,997.75. 

It is therefore considered and ordered by the court that thé plain- 
tiff, The State of Texas, do have and recover of and from the : 
fendant, I’. B. York, the sum of five thousand nine hundred wid 


fifty-seven and ,‘°,; dollars, with interest thereon from this date «at ' 
the rate of 8 per cent. per annum, and all costs of suit, for all wh ch 
let execution Issue; to which findings of the court and judgmy .t 
thereon the defendant, by attorneys, appeared and excepted, and 1 
open court gave notice of appeal to the supreme court, said attorneys 
for defendant appearing for no other purpose. 
25 Assignment of Errors. Filed December 13th, 1888. 
In District Court of Travis County. » 
THe Strate or TEXAs 
Us, No. 855-4. 
r’. B. York. 

Now, at this day and time comes the defendant and appellaut 
herein and makes the following assignment of errors : 

Ist. The court below erred in overruling defendants plea to the 
jurisdiction. 

2nd. The court below erred in holding asa matter of law that the 
stipulation in the contract sued on whereby defendant agreed th. 
any suit to enforee said contract might be brought in Travis cousi, 
Texas, binds tie defendant to submit to the jurisdiction of the dis- 
trict court of ‘Travis Co. after being served in the manner provide:| 
by the statute, the defendant being a non-resident. - 

ord. ‘The court below erred in finding as a conclusion of law thot Z 
the stipulation in the lease contract as to venue in suits arisi: (f 
thereon gave the district court of Travis county jurisdiction over tie 
person of the defendant. 

4th. The court below erred in holding that it had jurisdiction to p, 
hear and determine this cause when it affirmatively appeared fro: 
the defendant's plea to the Jurisdiction that he was a resident of tlic 
State of Missouri and not a resident of the State of Texas. 

oth. The court below erred in holding that the service of citatio:: 
upon defendant while in the State of Missouri, and he being « A 
resident of that State, was sufficient to eiable the court to render a - 


4 
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judgment against the defendant, and the court erred in rendering 
such judgment. 

6th. The court below erred in holding as a matter of law that 
articles 1230 et sey., Revised Statutes of Texas, are valid and binding 

on a non-resident, such as the defendant herein. 
24 7th. The court below erred in not susteining the defendant's 
plea to the jurisdiction on the ground that he, being a resident 
of the State of Missouri, was not amenable to the courts of Texas by 
process Issuing out of Texas and served on defendant while in the 
State of Missouri. 

Sth. The court below erred in permitting the district attorney to 
go ahead and submit said cause, no answer to the merits having 
been filed by the defendant, and thus in a manner the cause being 
tried ex parte. 

4th. The court erred in rendering judgment on the merits for the 
plaintiff, the defendant, by his counsel, protesting against such 
action, and no answer to the merits having been filed. And because 
of the errors above recited the judgment of the lower court should 
be reversed and the cause dismissed, which is now asked to be done. 

WEST & McGOWN, 
Attys for F. B. York, Defendant and Appellant Lh rein. 


Mndorsed: No. 8554. The State of Texas vs. F. B. York. Assign- 
ment of errors. Filed Dee. 13, 1888. Jas. P. Hart, clerk. 
Appeal Bond. Filed December 13th, 1888. 


THe STATE OF TEX As ) 
is, ~ 


IF. B. York. 


Suit pending in district court of Travis county. 


No. 855 1. 


Whereas in the above numbered and entitled cause, pending in 
the district court of Travis county, and at a regular term of said 
court, to wit, on the 14th day of November, 1S88, the said State of 
of ‘Texas, plaintiff herein, recovered judgment against F. b. York, 
the defendant herein, for the sum of ($5,957.75) five thousand nine 

hundred and fifty-seven and ,'y, dollars, with interest thereon 
25 from said 14th day of November, 1885, at 8 per cent. per 

annum, and all costs of suit, from which judgment the said 
I. B. York has taken an appeal to our supreme court: 

Now, therefore, we, F. B. York, as principal, and Jno. W. Maddox 
and C. Ek. Anderson, as sureties, acknowledge ourselves bound to 
pay the State of Texas, the plaintiff herein, the sum of ($500) three 
hundred dollars, conditional that the said F. B. York, appellant, shall 
prosecute his appeal with effeet amd shall pay all the costs which 
have acerued im the court below or which may accrue in the appel- 
late court. 

Witness our hands this the — day of December, 1588. 

F. B. YORK, 
By WEST & McGOWN, IIs Attys. 
JNO. W. MADDOX. 
Jo—1412 C. Ek. ANDERSON. 
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| have fixed the probable amount of costs of the suit of both t 


appellate court and the court below at 150.00 dollars, and APProO. ©? ‘ 
the foregoing this loth day of December, 1S5s. | . 


JAS. F. BARI, 
( V4 r[: District ( our. Trai is County 


24) Bill of (vats 
THE STATE OF TEXAS ) 
is. > No. S54. 
KB. YORK j 
Cierk’s fees: Sheriff's fees: 
Doeketing suit Oem ewn an 20) Service pad by oe | 
[ssuing 1] cit. & dup..--- 7> M. M. Hornsby, venire { 
iuing 2 motices € dup. FOG MOsincacsarenecocens a v be 
Issuing o COPIES petition scecsnemeceina 
eee Sertseeate...w.ccueo 2h GO ZU 
entering appearance --—-- BD CAS 6 Wiikdécndctinens SOU oS. 7 
ht. continuance —....--. 20) 
ee i ie Lo 
ent. 3 orders and decree 2 25 
Taking appeal bond---- = 1 50 
hiling Ae a 1 ov | 
pet. spaement no ..cc (eS a 
Assessing damages.....- OO ‘F 
Taxing cost ...-...------ 20 
(a eer | 
Clerk’s costs...... 800 30 Tote. eos. 85? 3h > 
27 Certificate of Clerk of the District Court. | 
The Srave or Texas, County of Travis: ‘| 
: 
I, Jas. P. Hart, clerk of the district court within and for said 
county and State, do hereby certify that the foregoing thirty-three 


se) 


(33) pages contain a true and correct transcript of all the proceed- 
ings, orders, judgment, &e., had in cause No. 8554, of The State of 
Texas vs. F. Bb. York, as same appear now on file and of record in -- 
this office. Pr 
[skat. | Witness my hand and official seal, at office, in Austin, 
this the ord day of Jan., A. D. 1889. 
JA8. P. BARS, 
Cherk District Court, Travis Co., Texas. 


( ' rtiteat of (7, rk: ot thre Supreme Court. 


CLERK SS OFFICE, SUPREME COURT. 
|, Chas. S. Morse, clerk of the supreme court of Texas, at Austin, . 
hereby certify that the above and foregoing twenty-six (26) pages — 
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contain a true and correct copy of the original transeript of the 
record in cause No. 8554 of the docket of the district court of Travis 
A ’ county, entitled therein The State of Texas, plaintiff, vs. F. B. York, 
) defendant, and which said transeript is endorsed in this court as fol- 
lows: No. 6770. F. B. York, appellant, vs. The State of Texas, ap- 
pellee. From the district court of Travis county, and which said 
transcript was filed in the supreme court, at Austin, the 15th day of 
March, A. D. 1889, and is still on file in this office. 
To certify which I hereunto sign ny name 
and affix the seal of the supreme court of 
Texas, at Austin, this the 28th day of August, 


Seal Supreme Court 
of the State of 


‘Texas. aes 
A. D. 1889. 
CITAS. 8S. MORSE, Clerk, e. 
,| - 25 Order of Submission. 
| 
[In the Supreme Court of Texas. 
: i’. B. York, Appellant, Ix ares le 
pi | No. 6775. Appeal from Travis 
- aan | County. 
Cue State or Texas, Appellee. j . 
April 25th, 1889.—Submitted on briefs for both parties. 
a Motion lo Grive Pree dence. 

I’. B. York, Appellant — ) es 
~~ P} ’ No. Og. Appeal from Travis 
is 

_ ; ra. County. 
| fue Srare or Texas, Appellee. } ' 
> . And now comes the appellee, by its attorneys, in said above styled 
and numbered cause, and shows to the court that it and the follow- 
ing stvled and numbered causes, to wil, W. S. Cunningham ef e/., 
) appellants, ». Phe State of Texas, appellee, No. 6776; C. L. Neville, 
| appellant, v. The State of Texas, appellee, No. 6777; T. L. Oglesby’s 
Sureties, appellants, vs. The State ot Texas, appellee, and the State 


of Texas, appellant, i ae Oglesby ct al, appellees, No. 6795, pend- 
ing in this court, are cases involving questions which relate to the 
administration of the Government and are of general public inter- 
a est, being actions to recover revenues belonging tothe State. Where- 
fore it is prayed that said causes be given precedence in their con- 
secutive order. 
J. S. HOGG, 
Attorney General. 
J. H. ROBERTSON, 
District Attorney, for the State. 


Endorsed - No. O77. Motion No. 41°. I b. York US. The State. 

To give precedence. Filed in supreme court, at Austin, the 15th day 

$. of April, A. D. 1889. Chas. S. Morse, clerk. April 24th, ISSY, mo- 
—— tion submitted. April 25th, 1889, motion granted. 
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2d Opinion of the Supreme Court. 


I’. B. York, Appellant, 


THe Srate ov Texas, Appellee. J 


 & 6775. Appeal from Travis 
County. 


This action was brought by the State of Texas against F. b. York, 
il resident citizen ot the State of Missour}, to recover the SUN due a@ 
the State under a lease contract made between the parties. 

No service of citation was made on appellant within this State, 
but notice was served upon him in the State of Missouri in accord. 
ance with arés 1230, 1231, 1252, 1285, R.S. 

Appellant, by proper pleading and in proper time, denied the 
jurisdiction of the court over him personally, questioning the suff. 
clency of the notice served in the State of Missouri to confer It. 

This plea was overruled June 20, 1888, and the cause was con. 
tinued for the term. 

At the ensuing term appellant demanded a jury, paid the jury 
fee, and caused the case to be transferred to the jury docket, and on 
the next day renewed his plea to the jurisdiction of the court ove: 
his person, which was again overruled. 

Appellant then “waived the jury heretofore demanded by defend. 
dant, and stated to the court that he would not further answer in 
this case, Inasmuch as his plea to the jurisdiction had been over 
ruled, but rely on the same;” after which, on hearing, a Judgment 
was rendered in favor of the State, from which this appeal is prose 
cuted. 

In reply to appellant’s plea to the jurisdiction the State pleaded 
that by the lease contract appellant had bound himself to pay the 
money sued for in the county in which the suit was brought, anc 
that he had agreed in writing that any suit to be brought for the 
collection of money due on the contract sued on should be brought! 
In that county. 

The lease contract contained agreements such as alleged 

Ou) and the court below held that the part of the agreement last 

named bound appellant to submit to the jurisdiction of the 

court after notice made without the State was given in the manne! 
prescribed by the statutes before referred to. 

Since the decision made in the ease of Pennover vs, Netf (95 oe, 
723) it must be held that since made without this State, as it was 
upon appellant, is sufficient to confer jurisdiction on a court of this 


State to render a mere personal judgment against one a citizen of 


and resident in) another State lreeman Us, Alderson, 11% U.S 
ISO; Hart vs. Sansum, 110 U.S., 151: Harkness vs. Hyde, 98 U.S. 
476; Cooper vs. Reynolds, 10 Wall, 509. | 

One of the grounds on which the decision in Pennover vs. Net? is 
based makes it authoritative throughout the Union in all eases to 
which it Is appheable, and, although there may have been some de 
cisions made in this State asserting a contrary rule, we fecl bound u 
follow it. 


4 


4 


4 
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In this case there was no judgment sought or rendered other than 
one strictly personal in its character. 

It seems to be claimed that appellant made an appearance in the 
court below, and is therefore bound by its judgment. 

If it be true that he made such an appearance as gave the court 
jurisdiction over him personally, then it is unimportant whether the 
process or notice served on him without this State is of any validity 
whatever, for if the court below so acquired such jurisdiction, then 
the fact of non-residence of appellant is a matter of no importance. 

If found within this State, and here served with proper process, 
this gives to a court of this State jurisdiction to render a personal 
judgment against a non-resident as fully as does the service of 

such process on a citizen of this State clothe fe court with 
o1 such power, unless it be in a case in which the plaintiff is 

also a non-resident and the defendant without property 
within the State. | 

Whenever the service of proper process will clothe a court with 
such jurisdiction, then that which is to be deemed in law an appear- 
ance by a defendant will confer on a court the like power. 

What is to be deemed an appearance may be determined by 
statute, and a statute declaring what shall be deemed an appear- 
ance, Which makes notice to defendant of the pendency of an action 
against him, opportunity to know its nature and fully to defend it 
necessary, does not contravene the letter or spirit of any constitu- 
tional provision intended for the protection of private right. 

An uppearance is said to be strict.) voluntary when without the 
service of a process a defendant in some manner indicates his in- 
tention to submit his person and cause to the jurisdiction of the 
court. 

Art. 124]. R. S.. provides that “the defendant Inay, in person or 
by attorney or by his duly authorized agent, enter an appearance 
In open court, and such appearance shall be noted by the judge upén 
his docket and entered in the minutes, and shall have the same 
force and effect as if citation had been duly issued and served as 
provided by law.” 

The succeeding article provides that “the filing of an answer 
shall constitute an appearance of the defendant so as to dispense 
with the necessity for the issuance or service of citation upon him.” 

In either of the cases here provided for the doing of the act pre- 
scribed would operate as a voluntary appearance in any Cuse in 
which no process whatever had been served, and so simply because 
it would clearly indicate the intention of the defendant to submit 
his person to the jurisdiction of the court. 

The reeord before us, however, leaves no ground for claim that ap- 

pellant intended voluntarily to submit himself to the jurisdic- 
oz tion of the court. which from first to last he resisted. 

His appearance was special and declared to be restricted to 
the sole purpose of presenting and having aeted upon his plea to 
the jurisdietion of the court over bis person, and prior to the adop- 
tion of the Revised Statutes there can be no claim that such an 
appearance under the facts of this case would have given jurisdic- 


us 
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a 


tion over the person of appellant. De Witt vs. Monroe, 20 Te: 
293; Harkness vs. Hyde, 98 U.S., 476. 

That appellant made at least a special appearance in the cou 
below cannot be questioned, and it was not a compulsory appes 
ance, for no process had been served on lim which compelled him 
appear or take the consequence of default, nor had any of his pro; 
erty been seized under process which made it necessary for him 
appear in order to protect it or his rights in it. 

A judgment entered against him as the case stood before he a; 
peared would have been a nullity. 

His appearance was optional, and jurisdiction could not have 
been obtained over his person so long as he remained beyond tie 
limits of this State unless by his voluntary act. 

The ingniry arises whether the Revised Statutes have given to a 
special appearance by a defendant the full effect in respect to Jur 
diction which before their adoption was given only to a gener.| 
appearance, 

[t is now provided that “when the citation or service thereof °s 
quashed on motion of the defendant the case may be continued f: r oh, 
the term, but the defendant shall be deemed to have entered | :s 
appearance to the succeeding term of the court.” R.S., 1245 

Before the enactment of this law an appearance for the purpose 
of having citation or service thereof quashed would not have be 


held to confer jurisdiction Ol) the court over the person of defen: , 
ant, but such now is evidently made the effect of such ; i> 
vo appearance, and further issuance and service of process | 
* 


comes unnecessary, even When it is held that the citation «1 
service Was Insullicient. 

The purpose of a motion asking that a citation or its service 
quashed is simply to have an adjudieation that these are not suf’! 
cient to give the court jurisdiction over the defendant 

The appearanee of appellant, though by plea, was only to ha 
an adjudication of the insutliciency of the process and service throug | 
which he was attempted to be brought into court to give the cou : 


jurisdietion over lis person. 
Whether this question he rajsed by motion or plea, the appearan 
is for the same PUrpPOse and of the same character, and must be give 


the same ellect. 
[n the one case, as in the other, the appearance is made for th: . 
sole purpose of questioning the jurisdiction of the court over th: 2 a 


person of the defendant, which is as much wanting when the cit, 
ion or service made on a resident of the State Is not in accordan 
with law as is It when process Is served on a defendant beyond tlh: 
limits of the State whose process It is. 

It is not the fact that the motion to quash a citation or servi 
is sustained which operates as an appearanee, but it is the fa 
that a defendant appears and asks an adjudication which mak 
the appearance. Railroad vs. Brett, 61 Tex., 497; Keener vs. Du 


O66 ‘Tex... 18) ‘ 
This iis well is the Sprurit it tlic Stutlute Is further illustrated b\ ta 


the succeeding article, which provides: “ When the judgment is ™ =: 
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versed on appeal or writ of error taken by the defendant for the 
want of service or because of defective service or process ho hew Cita- 
tion shall be issued or served, but the defendant shall be presumed 
to have entered his appearance to the term of the court at which the 
mandate shall be filed.” R.S., 1244. 
Under the statutes of this State all defensive pleadings are 
O4 styled the “answer, and among these are pleas questioning 
the jurisdiction of the court over the defendant. Richard- 
son vs. Pruitt, 3 Tex., 227; Hopkins vs. Wright, 17 Tex., 36; R.3S., 
1262. 

In view of this faet and in the light of the statutes to which we 
have referred it must be held, under art. 1242, R.S., that a defend- 
ant who files any defensive pleading makes such an appearance as 
gives the court jurisdiction over his person as fully as would the 
issuance of proper citation and its proper service within this State. 

One not a citizen or resident of this State is subject to be sued 
here, and we know of no ground on which the courts of this State 
can be denied jurisdiction over the person of such a defendant when 
by his own act he makes such appearance in its courts as would 
give them jurisdiction over a person here resident. 

The State cannot send its process abroad and thus compel a non- 
resident defendant to submit his person to the jurisdiction of its 
courts, but if, in the exercise of his own untrammeled volition, he 
makes an appearance, then he must be held bound thereby as would 
be one who could be but had not been subjected to the jurisdiction 
of the courts here by the proper isst ance and service of process. 

The purpose for which appearance Is made Is unimportant, as Is 
the intention with which it 1s made, if the act done ts one which the 
stutute declares is such as gives to the court jurisdiction to render a 
personal judgment against the person appearing. 

In the case of Liles vs. Words (58 Tex., 419) it was not necessary 
to consider the statutes bearing on the question before us, and at- 
tention was not called to the fact that the same rules in force in the 
district courts as to appearance were by statute made applicable to 


justices’ courts; and there is an expression in the opinion in that 


case not necessary to its decision, from which it might be understood 
that a defendant served as was the defendant in this case was not 
bound by his appearance when his exceptions to service were 
eo sustained. 
The appellant had notice of the action and of the claim the 
State was seeking to enforce against him, with full opportunity to 
defend, and must be held to have give n the court jurisdiction to 
render the personal judgment against him. 

The proposition that the agreement contained in the lease con- 
tract gave the court jurisdiction ‘over the appellant, we think, can- 
not be sustained. 

That agreement may have fixed the venue, but it could not 
operate as an acceptance, waiver of service, or appearance; but be- 
cause of the appearance the court had jurisdiction, and its judgment 
miust be affirmed. 

STAYTON, 

Opinion delivered May 7th, 158%. Chief Justice. 
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CLERK'S OFFICE, SUPREME Cot 
I, Chas. S. Morse, clerk of the supreme court of Texas, at Au 


hereby certify that the above and foregoing six pages contain a ir 
and correct copy of the opinion of the supreme court In cause #6 


entitled F. B. York, appellant, vs. The State of Texas, appellee. 
Witness my hand and the seal of said court this the 28th d: 
August, A. D. 1589. 


[Seal Supreme Court of the State of Texas. ] 
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ot Judqine nt of the Supreme Court. 


I. 3 YORK, Appellant, 
j = (County. 
THe Svare or Texas, Appellee. J . 
This cause came on to be heard On the transcript of the rer 
and, the same being inspected, because it is the opinion of this ¢ 


that there was no error in the judgment, it is considered, adjud, 


and ordered that the judgment of the court below be in all th 
affirmed; that the appellant. Ff. B. York, and his sureties, Joht 
Maddox and ©. E. Anderson, pay all costs in this behalf expen 
and this decision be certified below for observance. 
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ment rendered by the supreme court in cause No. 6775, entitle 
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Bb. York, appellant, vs. The State of Texas, appellee, as the sanic 


entered of record on page 266, under date of May 4, 1889. 


Witness my hand and the seal of said court this the 25th da, 


August, A. D. 1559. 
[Seal Supreme Court of the State of Texas 
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Motion fo Rehearing. 
37 I. B. York, Appellant, 
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Stave OF Texas, Appellee. J 


No. 6770. Appeal from T) 
County. 


Now comes the appellant, by his attorneys, and for the purpo 


this motion alone, and respectfully requests that this honor: 


court grant him a rehearing in this cause because of the ms 
hereinafter set out, viz: 

Ist. Because this appellant never did, in any manner or by 
act, voluntarily submit himself to the Jurisdiction of the district 
of ‘Travis county. 


9nd. Beeause this court should have sustained appellant’s plea 


the jurisdiction of the district court of Travis county, he never 


tNo..6775. Appeal from Travis 


Lan, 
i.e ~ 
i, 
of 
q 
# 
ind. 
rt 
lors 
‘A. 
Sp 
4 . 
L, 4 
Ig 
1% 
j 
of 
~ 
€ 
‘i> > 
S of 
thle 
ters 
my 
muir 
to ’ 


4 


# 


F. B. YORK VS. THE STATE OF TEXAS. 25 


ing voluntarily appeared and answered therein, but having appeared 
in response to the notice served on him While in St. Louis,in the State 
of Missouri, and then only appearing under protest, solely for the pur- 
pose of contesting the jurisdiction of said district court and never at 
any time answering to the merits. 

srd. Because this court under the law should not have held that, 
theugh appellant having appeared under protest In response to said 
notice, for the sole PUPPOse of coutesting the jurisdiction of the dis- 
trict court of Travis county, that under Revised Statutes of Texas, 
art. 1242, his appearance for such purpose even gave the district 
court of ‘Travis county jurisdiction over his person. 

iti. Beeause a proper construction of article 1242 above referred 
to, tuken In connection with the record in this Cause, is that the ples 
to the jurisdiction urged by appellant does not make him submit to 
the jurisdiction of the district court of Travis COUnLY, his sole pur- 
Pose in) Interposing said plea being to contest the right of that court 
to hear this cause. 

5th. Because appellant’s plea to the jurisdiction, as the samme ap- 

nears In the record herein, is not such motion er answer 
os “as Js contemplated by Rt. S. of Texas, arts. 1242, 1243, and 
1244. 

Oth. DBeeause the effect of tlie opinion rendered by this court, in 
holding that appellant has submitted himself to the jurisdiction of 
the district court of Travis COUNTS _ Is to deprive appellant of “a right 
and valid defence guaranteed him by the constitution of the State 
of Texas and of the United States resnectively 

7th. Beeause the court in its opinion compels appellant, a non- 
resident defendant, to submit himseif to the jurisdiction of the dis- 
trict court of Travis county by applying to and making binding on 
him a different State statute, to wit, R.S., art. 1242, when appellant 
has appeared only for the Purpose (>i questioning the validity of the 
R. S.. art. 1250 ef 8E]., said art. 1242. as eonstrued by this eourt, 
being as much in contravention of law and open to the same objee- 
tions as arts. 1250 et seq. 

Sth. Because the statutes of Texas with reference to the appear- 
ance of il defendant “us appellant herein were thot changed by the 
Revised Statutes of Texas enacted in 1579, sald Revised Statutes in 
effect re-enacting the old law. 

9th. This court. in the state of the record in this cause—no such 
question as to appearance being raised by appellee in the court be- 
low or presented in the record herein, appellee never having assigned 
errors—should have disregarded the same,and this courtshould have 
decided this cause without any reference to that question, 

Wherefore, under all the premises is a rehearing asked and the 
court requested to reverse and dismiss this cause 

WEST & MeGOWN, 
Attorneys jor F. ff. York, Appellant. 


Waiver of Time X Acceptance Oj Service. 


Time and service.of copy of this motion is waived and service of 
sume is now accepted. J. S. HOGG, 
4—]412 Attorney General. 
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liled in supre me court May IG, ISSO). 
CHAS. S. MORSE, Cle 


os) Order Submitting Motion. 


Y. ih YORK, Appellant, | No. 6775. Motion of Appel mnt 


ts, , : 
om : ni for Rehearing. 
fae Srare or Texas, Appellee. J — S 


May 17, A. D. 1889.—Modtion for rehearing submitted. 
Order Overruling Motion. 


IY. B. YORK, Appellant, ) No. 6775. Motion No. Pe 


Us ' 
af , rps June 18, A. D. 1859. 
fuc Srare or Texas, Appellee. 


This day in this cause came on to be heard the motion of ap el- 
lant for a rehearing, and the same having been considered, ‘ \s 


ordered that the said motion be, and the sume is hereby, overru ed. é' 
CeeRK’s Orrick, SUPREME CoUR 
| i Chas. S. Morse, clerk of the supreme court of Texas, at Au t] 4 
| hereby certify that the above and foregoing one page contains a ‘rue 
and correct copy of appellant’s motion for rehearing and the cider . 
submitting the same, together with the order of the court © ver- -'. 
ruling said motion, as the same appears from the record and files in 4, 


my office. 

Witness my hard and the seal of said 
court this the 28th day of August, A 1. 
LSSY. 


Seal Supreme Court of 
the State of Texas. 


CHAS. S. MORSE, Clerk, « 


40 Petition for Writ of Error. 
in Supreme Court of Texas 


I’. B. York, Appellant, 
* v8 >2 O77. 


Tue Srare or Texas, Appellee. J ¢’ 


To the Honorable Jobn W. Stayton, chief justice of the suprome 
court of Texas: 
Your petitioner I. B. York, a resident citizen of the State of 
sourl, would respectfully allege as follows, complaining in this de- 
half of the State of Texas, that the State of Texas, acting by nd 
through her attorney general, J. 8S. Hogg, and her district attor: ev, 
Jas. Hl. Robertson, instituted an action inthe district court of Pr: vis 
county against your petitioner, I. B. York, to recover from him cer- 
tain lease moneys claimed to be due the State under and virtue of q 
written contract of lease entered into between petitioner and the .. 
State of Texas, acting through its proper officers, and the State of 
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Texas as plaintiff merely sought a personal judgment against your 
petitioner. In the petition of plaintiff it was alleged that vour peti- 
tioner was a resident of Lipscomb county, Texas, but process was 
asked in addition to St. Louis, Mo., in accordance with Revised Civil 
Statutes of Texas, art. 1250 ef seg., which provides for- service on de- 
fendants outside of the limits of the State of Texas by notice served 
upon them by any person competent to make oath of the fact, and 
authorizing personal judgments against such non-resident defend- 
ants upon such service being had, and this petitioner will state that 
he was served by such notice on — day of February, A. D. 1888, 
and that on March 9th, 1888S, thereafter your petitioner, appearing, 
by his attorneys, for that purpose alone and for no other, filed his 
plea to the jurisdiction, questioning the sufficiency of the service had 
on him in St. Louis, Mo., and claiming to be a resident citizen of 
Missouri, and this plea was accompanied by affidavit of petitioner 
stating the facts; and petitioner then and there claimed he was not 
answerable to the said district court of Travis county. 

On June 24, 1SSS, thereafter, the then judge of the district court 
overruled this plea, and at the ensuing term of the court, on Oct. 6, 
1SSS, a new judge being then on the bench, this plea was resub- 
mitted, and at the same time your petitioner demanded a jury. 
Pending this second consideration of the plea to the jurisdiction, the 
State of Texas, by her att’y of record, filed a supplemental petition 
in response to petitioner’s plea, in which it was alleged that peti- 
tioner in his contract having agreed in writing that money due by 
virtue of said contract was to be paid at the State treasury in ‘Travis 
county, Texas, and having also agreea that any suit brought for the 
collection of said lease money could be instituted in Travis county 
district court, that petitioner had bound himself to submit to the 


jurisdiction of the distriet court. Your petitioner, by his attorneys, 


appearing only for that purpose, demurred to said supplemental 
petition and further specially excepted that, even if it were true, 
such agreement did not confer jurisdiction on Travis county district 
cour 
On Nov. 3, 1888, the plea to the jurisdiction was again overruled, 
and the court below in effeet holding that it would regard service 
held under and bv virtue of said art. 1250 ef Seq. to be rood, 
and further holding that by virtue of the agreements 
4] above set out petitioner had bound himself to submit to the 
jurisdiction of Travis county district court. On Nov. I4th, 
ISSS, when the case was regularly reached, petitioner, by his at- 
torneys, Waived the jury hitherto demanded and declined to answer 
further, and relving solely on his pleas to the jurisdiction; whereupon 
the court proceeded to hear the case as submitted by counsel for the 
State, and judgment was rendered against petitioner for the sum of 
$5,957.75, and from this judgment an appeal was duly perfected to 
the supreme court of Texas; and, the case having been regularly 
submitted, on ——,1889, thereafter a judgment was rendered affirm- 
ing the decision of the lower court, said judg-nent in effect hold- 
ing, ws 1s apparent from the opinion of the supreme court of Texas, 
on tile and recorded in said court, that while under art. 1230 et seq. 
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Travis county, to wit, on — day of -—, 1860, this petit: ner, 


appearing by counsel solely for that purpose, filed a motion for re- 
hearing in the supreme court of Texas; which motion, amongst 
other CLrot bids, hac the | lowe 

“7. because the court in its opinion compels ap ypellant, ad Nol)-resi- 
dent defendant, to submit himself to the jurisdi etion of the dictriet 
courto! Travis county by applying to and aye binding on him 
a different State statute, to wit, Rev. Stat., art. 1242. when appeliant 
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Rev. Stat., article 1250 ef seq., said partiens 1242, as construed by tliis 
eourt, beng iis muel in) Contras tion of | maw and open to the live 
object ons as article PO) ef sey “i 
So far as this cause is conce) ned -and which motion Was, Oli--: GAaV 
June, ISS9, overruled and denie land ther by sala judgme ' De- 
came and is the final judgment of the highest court in the state 
of Texas; and, as ts apparent from the record in said cause, whieh is 
number6775 on thedocket of said supreme court, at its Austin div sion, 
called in question the validity of the aforesaid statutes of Texas and 
of the jndgment rendered thereunder on account of their bein. re- 
pugnant to the fourteenth amendment of the Constitution « 
United States, forbidding any State to de prive any pers 


ee 
4.) 


Sa propo rey without due proc Ss of law, and the SUp re bie nip: 
"Texas, by its said judgment of affirmance, sustaine the 
validity of said statutes of the State of Texas. 


’ 
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Wherefore your petitioner, F’. B. York, seeking to set aside said 


judgment, prays for a writ of error to the Supreme Court of the 


United States for the correction and revision of the many errors 
mi ag in the record, and they pray- for a citation in error to the 
State of Texas, the same to be served on her r attorney general, J. 5. 
ie yaw may be found at Austin, Travis county, Texas. 
WEST & McGOWN, 
Attorneys for Plaintiff in Error, F. B. York. 


Allowance of Writ of Error. 


The writ of error as within prayed for is allowed. 
JOHN W. STAYTON, 
Chief Justice Supreme Court, State of Texas. 


Endorsed: F. B. York, plaintiff in error, vs. The State of Texas, 
defendant in error. Petition for writ of error. Filed in supreme 
court of Texas, at Austin, August 15th, 1889. Chas. 8. Morse, clerk. 


CLERKS OFfFIce, SUPREME Court. 

[, Chas. S. Morse, clerk of the supreme court of Texas, at Austin, 
hereby certify that the above and foregoing two (2) pages contain a 
true and correct copy of the original “ petition for writ of error” In 
cause No. 6775, entitled F. B. York, plaintiff in error, vs. The State 

Texas, defendant in error, now on file in my office. 

Witness my hand and the seal of 
Seal Supreme Court of the said court this the 25th day of August, 
State of Texas A. D. 1889. 


( I] AS. S. MORSE, Clerl: AC. 


43 Tue UNitrep STATES OF AMERICA: 


The President of the United States to the honorable the judges of 
the supreme court of Texas, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said supreme court, before you 
or some of you, being the highest court of law or equity of the 
State of Texas in which a decission could be had in the said suit 
between the plaintiff in error, F. B. York, and the defendant in error, 
The State of Texas, wherein was drawn in question the construction of 
certain articles of the Constitution of the United States and the de- 
cision was against the right, title, and privilege claimed under said 
(Constitution. a manifest error hath Lhevponne ned, to the great damage 
of the said F. B. York, plaintiff in error, as by their complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
eorrected ih igtl full and speedy justice be done to the parties aforesaid 
in this behiklf, do command you, if judgment be therein given, 
that then and there, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States of 


America, together with this writ, so that you have the same at 
Washington on the 2d Monday of October next, in said »u- 

4345  preme Court, then and there —, that, the records and } vo- 
: ceedings aforesaid being inspected, the said Supreme Court " 
may cause further to be done therein to correct that error w cat A 
of right and according to the laws and customs of the United Stites 
should be done. 

Witness the Honorable Melville W. Fuller, Chef Justice of | te 
said Supreme Court, the 27th day of July, 1889. 

(The Seal of the U.S. Cireuit Court, Western Dist. Texas. ] 

(Attest :) Dm. Bane. 

Clerk U.S. Cireuit Ct, W. Dist. Texas, oth Circuit, Austs 
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Allowed this the 24th day of July, A. D. 1889. 
JOHN W. STAYTON, 
Cheif Justice Sup. ée of State of Texas 


[ Endorsed :]| #6775. EF. B. York, plff in error, vs. State of Texas, 
def’t in error. Writ of error. Filed in supreme court of Texas, «| 
Austin, August 15th, 1889. Chas. S. Morse, clerk. 


44 Notice A Wain lo Maddox VC And rsoen., 
In Supreme Court of the State of Texas. 


Ff. B. York, Appellant, . cial oe 
rs. a No. 6775. Appeal from the Distric 
— { Court of Travis County. 
STATE OF TEXAS, Appellee. J Peis. 
To Jno. W. Maddox and Chas. Ik. Anderson, residents of Austr 
Travis county, Texas. 


GENTLEMEN: The supreme court of Texas, on — day of , 18S! 
| affirmed the judgment of the court below in the above-styled cas 
against fF. B. York as appellant and against you as the sureties o1 
his appeal bond; and afterwards, on the — day of a, ISSO, said 
supreme court of Texas overruled the motion of appellant for a re 
hearing therein, and you are now hereby notified that the said 
bh. York desires to prosecute a writ of error from said judgment to 
the Supreme Court of the United States from the supreme court ot 
the State of Texas, and you are all hereby requested by him to join 
in said writ of error, 

. B. YORK, Appellant, 
By WEST & McGOWN, 
His Attorne Ys. 


iM fisal ti Join i} Wired of Krror. 


Austin, Texas, July —, 1889 


| We hereby acknowledge service of the foregoing notice, but most 
respectfully decline and refuse to JOD the sald I. 1} York in awrit 
of error trom the judgment inentioned in said hotice. 

JNO. W. MADDON 
C, Kk. ANDERSON. 


THE STATE OF TEXAS. Sl 


F. B. YORK VS. 


Endorsed: No. 6775. F. B. York, appellant, +s. The State of 
Texas, appellee. Notice and waiver. Filed in supreme court of 
Texas, at Austin, August 16th, 1889. Chas. 8. Morse, clerk. 


CLERK'S OFFICE, SUPREME CouURT. 

I, Chas. S. Morse, clerk of the supreme court of Texas, at Austin, 
hereby certify that the above is a true and correct copy of the origi- 
nal “ notice and waiver” now on file in my office. 

Witness my hand and the seal of said 


court this the 28th day of August, A. D. 
18S. 


Seal Supreme Court of 
the State of Texas. 


CHAS. S. MORSE, Clerk, &e. 


45 United States of America to the State of Texas, Greeting : 


You are hereby cited and admonished to appear at the 
Supreme Court of the United States, to be holden in Washington, 
D. C., on the second Monday in October next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
7exas, Wherein F. B. York is plaintiff in error and The State of Texas 
is defendant in error, and then show cause, if any there be, why the 
judgment in said writ of error mentioned should not be corrected 
und speedy justice should not be done to the parties in this behalf. 


JOHN W. STAYTON, 
Chief Justice S’p. C’t, State of Tex. 


| hereby acknowledge due servic. of this citation and the receipt 
of a true copy of the same this the 20 day of Aug., A. D. 1889, for 
Zud Monday in Oct. 
J. S. HOGG, Atfy Gen’l. 


| Endorsed :] No. 6775. F. B. York, pl’ff in error, vs. State of 
lexus, def’t in error. Citation in error. Filed in supreme court of 
Texas, at Austin, August 16th, 1889. Chas. S. Morse, clerk, &e. 


46 Bond for Writ of Error. 
In the Supreme Court of the United States. 


I’. B. York, Plaintiff in Error, ) Writ of Error from 
vs. >» theSupreme Court 
fue Stare or Texas, Defendant in Error. J of ‘Texas, 


Know all men by these presents that we, F. B. York, as principal, 
and F. M. Maddox, Jno. W. Maddox, and C. E. Anderson & J. W. 
Lawrence, as sureties, are held and firmly bound unto the State of 
Texas in the full and just sum of seven hundred and fifty dollars 

$750.00); for the payment of which, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents, conditioned, however, that whereas lately, 


oe Fr. B. YORK VS. THE STATE OF TEXAS. 


to wit, on 7 day of May, A. D. 1859, in the supreme court of the 
State of Texas, in a suit pending in said court between FF. B. York, 
as appellant, and The State of Texas, as appellee, said cause being 
numbered O77) Ol} the docket of the Austin division of the SU) rehie 
court of ‘Texas, said cause being an appeal from the district co irt of 
Travis county, judgment was rendered against appellant, F. B. York, 
as principal, and likewise against Jno. W. Maddox and ©. E. Ander- 
SOT], as sureties, on the appeat bond of said I, 1}. York for “i ‘O3US, 
the judgment of the Travis county district court against saic &. B. 
York being in all things affirmed, and the said F. B. York living 
obtained a writ of error to the Supreme Court of the United Lites 


and filed a copy thereof in the clerk's office to reverse the judg inent Ke 
in the aforesaid suit, and a citation direeted to the said St: te of 
‘Texas, citing and admonishing the said State of Texas to be aid ap- 


pear at a Supreme Court of the United States to be holden at \\ ash- 
ington. in the District of Columbia, the second Monday In October f 
next: 

Now, the condition of the above obligation issuch that if the said 
Ik. B. York shall prosecute the said writ of error to effect ani an- 
swer all costs if he fails to make lis plea good, then the above obli- 5 
gation to be void; else to retnain in full force and effect. 

\Witness our hands and seals this the — day of—, A. 1). Si, 

Ih. ob. YORK, 

By WEST & McGOWN, Ati is ‘Be 
Ih. M. MADDON. 
JNO. W. MADDON. 
C. EF. ANDERSON, 
J. W. LAWRENCE. 


7 


THe STate OF Texas, County of Travis: ¥ 


I, Jas. P. Hart, the undersigned authority, do hereby certify that 
I am well acquainted with —— — and —— ——-, the sureties on 
the foregoing bond, and that thre V are solvent and own in the ‘8a 
right propert subject to execution many tiines exceeding Seo Ven 
hundred ali lifty dollars above all debts and linbilities, and, luriiier- 
more, that if in my official capacity said bond was presented to me 
for my approval that | would approve same. 

Given under my hand ard seal of office this 22nd Jay 
of July, A. D. 1889. | 


[SEAL. | 


JAS. P. HART, 
{ a yf Dist. { ourt. Trai ve Cv.. Ti Pil 


Endorsed: No. 6775. I. B. York, plaintiffin error, vs. The Sate 
of Texas, defendant in error. Bond for writ of error. Filed in su- 


preme court of Texas, at Austin, August 1loth, S89 Chas. 8. Morse, 
clerk. 


47 CLERKS OFFICE, SUPREME CovRi 
3 Clias. S. \lorse, clerk of the supreme court of Texa« uit : 
Austin, hereby ceeruly that the ioregoing Oohe page contains a true =. 


= 
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and correct copy of the original “cost bond for writ of error” in 
cause No. 6775, entitled F. B. York, plaintiff in error, vs. The State 
of Texas, defendant in error, now on file in my office. 

Witness my hand and the seal of said court this the 28th day of 
August, A. D. 188%. ; 


[Seal Supreme Court of the State of Texas 


CHAS. 8S. MORSE, Clerk, &e. 


48 Assignment of Errors. 
In the Supreme Court of the United States 


KF. B. York, Plaintiff in Error. ) 
is. 


Tue State or Texas, Defendant in Error. } 


And now comes the plaintiff, Ff. B. York, and makes the follow- 
ing specifications of error committed by the supreme court of Texas 
in the decision of this cause: : 

First. F. B. York, being a citizen and resident of the State of Mis- 
sourl, the district court of Travis county, Texas, in a suiton a purely 
monied demand, had no jurisdiction over his person, although he 
had been served in the State of Missouri, as required by Texas Re- 
vised Statutes, arts. 1230 ¢/ 8eq., suid so-called process, by virtue of 
said articles, being in contravention of the Constitution of the United 
States and the fourteenth amendment thereof. 

Second. F. B. York,a citizen and :esident of the State of Missouri, 
having appeared in response to the so-called service had on him in 
the district court of Traviscounty under protest and for the sole pur- 
pose of pleading to the jurisdiction of the district court of Travis 
county, his plea to the jurisdiction made under such circumstances 
does not, in contemplation of Rey. Stat. of Tex., art. 1242, constitute 
such an appearance in said court as would give same jurisdiction 
over him, and the construction thus put on said art. 1242 by the 
supreme court of Texas is a forced and unnatural construction and 
makes binding on a citizen and resident of another State an act 
which is in itself in contravention of the rights guaranteed by the 
Constitution of the United States to the citizen, and said construc- 
tion of said art. 1242 by the supreme court of Texas in holding that 
such plea is an appearance of the defendant who thereby submits 
himseif to the jurisdiction of the court Is in contravention of 14th 
amendment of Const. of U.S. 

Third. Art. 1230 of the Revised Statutes of Texas, providing that 
service upon defendants without the State of Texas may be had by 
notice served upon them by any person competent to make affidavit 
and authorizing personal judgment against such non-resident de- 
fendant, is repugnant to the fourteenth amendment to the Constitu- 
tion of the United States 

Fourth. Art. 1242 of the Revised Statutes of Texas, providing 
that the filing of an answer shall constitute an appearance of the 

o—1412 


oo F. Bb. YORK VS. THE STATE OF TEXAS. 
defendant so as to dispense with the necessity for the issuance « 
service of process on him as construed by the supreme court 
Texas in this cause, holding that where the defendant appears 
limine for the sole purpose of questioning the jurisdiction of tl 
court such plea const/tutes such a voluntary appearance within tl 
purview of that statute, is in direct contravention of the Constitu 
tion of the United States and the 14th amendment thereof and | 
repugnant to the same, as it thereby confers jurisdiction on th 
courts of Texas on citizens of other States, and the judgment of thi. 
lower court affirmed by the supreme court based on service unde! P 
arts. 1250 ef sey. and the construction given to art. 1242 is an abs 
lute nullity. 
lifth. The supreme court of Texas in calling to the aid of 

49 the judgment of the district court based on service had under 

art. 1250 of Rev. Statutes of Texas, and in attempting to susta! 
said judgment by applying another and a dilferent statute of Texas, 
to wit, R.S., art. 1242, so construed said statutes, and especially art. 
1242, as to deprive this plaintiff in error, F. B. York, of the mgh s 
guaranteed him by the Constitution of the United States and t>e 
fourteenth amendment thereof. 

Sixth. The supreme court of Texas in giving to R. 8S. of Texas, 
art. 1242, the force of a jurisdictional statute confers the very juri:- 
diction which in its opinion says cannut be done by R.S. of Texas, 
art. 1230 et.sey., and thus seeks to make binding on a non-resident 
a statute which thus construed is equally repugnant to the 14th 
amendment of the constitution of Texas and can have no more bini- 
ing effect than RK. S. of ‘Texas, arts. 1230 ef seq. 

Wherefore, by reason of the above errors, should this cause be r-- 
versed and dismissed. 


WEST & McGOWN, 
Ati’ys for PUjfin Error, F. B. York / 


Endorsed: F. B. York, plaintiff in error, vs. The State of Tex: 
defendant in error. Assignment of errors.  T*iled in supreme court 
of ‘Texas, at Austin, August 15th, 1889. Chas. S. Morse, cl’k, &e 


CrerK 's OFFIceE. SUPREME COURT 


[, Chas. 8S. Morse, clerk of the supreme court of Texas, at Austi 
hereby certify that the above and foregoing one page contains a tri 
and correct COPY of the original eK assignment of errors” In cause 
#770, entitled I. B. York, plarmtil in error, vs. The State of Texes, 
defendant in error, now on file in my office. 

Witness my hand and the seal of said court this the 28th day of 
August, A. D. 1859. 

[Seal Supreme Court of the State of Texas. ] 


CHAS. S. MORSE, Clerk, &e. oF 


See general certificate on next page 
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50 CLERK'S OFFICE, SUPREME CouRT. 
I, Chas. S. Morse, clerk of the supreme court of Texas, at 

Austin, hereby certify that the foregoing forty-nine (49) pages con- 
tuin a true and correct copy of all the proceedings had in cause No. 
6775, entitled F. b. York, appellant, vs. The State of Texas, appellee, 
as the same appears from the records and papers pertaining to said 
cause now on file in my office. 

Witness my hand and the seal of said court this the 10th day of 
October, A. D. 1889. 


{Seal Supreme Court of the State of Texas. | 


CHAS. S. MORSE, Clerk, &e. 


Endorsed on cover: Texas supremecourt. No.1412. F. B. York, 
plaintiff in error, vs. The State of Texas. Filed October 18, 1889. 


In Supreme Court of the United States. 


OcroBER TERM, 1880. 


No. 1 Se - 


F. B. YORK, PLAINTIFF IN ERROR, 


THE STATE OF TEXAS, DEFENDANT IN ERROR. 


In Error to the Supreme Court of the State of Texas. 


oe 
Brief and Argument of Ff. B. York, Plaintiff in Error. for Sub- 
misston under Rule 20 of this Court 


RUFUS H. THAYE... 
Of Counsel for Plaintiff in Error. F. B. York. 


Southgate & Son Austin, Texas. 


In Supreme Court of the United States. 


OcTOBER TERM, 188qQ. 


No. 1412. 
F. B. YORK, PLAINTIFF IN ERROR, 
c's. 


THE STATE OF TEXAS, DEFENDANT IN ERROR. 


In Error to the Supreme Court of the State of Texas. 


Bricf and Argument of fF. B. York, Plaintiff in Error, for Sub- 
mission under Rule 20 of this Court. 


STATEMENT : 

Qn the 20th day of October, 1885, the State of Texas, through 
its State Land Board, leased to the plaintiff in error, F. B. York, 
for the term of six vears, eighty-seven (87) sections of land, 
each containing 640 acres, situated in Lipscomb county, Texas, 
at the rate of six cents per annum per acre, it being stipulated 
in said lease contract, which was executed in duplicate, that the 
lessee, York, should pay to the Treasurer of the State of 
Texas, at Austin, Travis county, -Texas, annually the amount 
due by virtue of the lease. (Rec. pp. 2-7.) 


On February 15, 1888, the State of Texas instituted this 
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State of Texas zy. F. B. York 


suit in the District Court of Travis county, in the State «! 


Texas, against plaintiff in error to recover certain lease mone) + 
due by virtue of this lease contract. On March oth thereafte: 
the plaintiff in error filed his special plea to the jurisdictio” 


questioning the sufficiency of the service had upon him in $: 


Louis, Mo., and claiming to be a resident citizen of the city © 


St. Louis, in the State of Missouri, and as such not amenable | 
the courts of the State of Texas in a purely personal actic : 
where service was had on him as had been done in this cas: . 
Service was had on York by sending a copy of the petition an:| 
a notice to serve non-residents to a credible party who deli. 
ered the same in person to York in St. Louis, Missouri. (Rec 
pp. 7-8). The service was made in accordance with the Revise: 
Statutes of Texas, Arts. 1230 ef seg., and as such was dul: 
served. On June 24, 1888, the then judge of the Distric’ 
Court of Travis county over-ruled the plea to the jurisdiction 
and at the ensuing term of the court on October 6, 1888, a new 


judge being then on the bench, this plea was re-submitted. 


Pending this second consideration of the plea to the jurisdic. 
tion, the State of Texas by her attorneys of record filed a sup- 
plemental plea, in which it was alleged that York having agreed 
in writing that money due by virtue of the lease contract was to 
be paid at the State Treasury, in Travis county, Texas, and hav- 
ing also agreed that any suit brought for the collection of said 
lease money could be instituted in the Travis County District 
Court, that by so agreeing, York had bound himself to submit 
to the jurisdiction of the Travis County District Court. York 
by his attorneys appearing, only for that purpose, demurred t 
this supplemental petition and further specially excepted, thai 
even if it were true, such agreement did not confer jurisdiction 


on the Travis County District Court. (Rec. pp. 9-10.) 


On November 3, 1888, the plea to the jurisdiction was agais 


— 
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State of Texas zs. F. B. Vork. 


over-ruled, the District Court in effect holding that it would re- 
gard service had under and by virtue of Arts. 1230 ¢/ seg. of 
Revised Statutes of Texas to be good ; and further holding, that 
under and by virtue of the agreements made in the lease and set 
out in the supplemental petition, plaintiff in error had bound 
himself to submit to the jurisdiction of the Travis County Dis- 
trict Court. On November 14, 1888, when the case was regu- 
larly reached, plaintiff in error declined to answer further, 
whereupon the court proceeded to hear the case, as submitted by 
counsel for the State, and judgment was rendered against plaint- 
iff in error for the sum of $5957.75, and from this judgment an 
appeal was duly perfected to the Supreme Court of Texas. 


On May 7, 1889, a judgment was rendered in the Supreme 
Court affirming the decision of the District Court of Travis 
county. This judgment as appears from the opinion of the Su- 
preme Court of Texas, which is a part of the record in this 
cause (Rec. pp. 20 to 24), in effect, holds, that while under Arts. 
be had outside of the State of Texas in an action on a demand 
of a character purely personal, and that a judgment obtained 
thereunder would be absolutely void, yet the Supreme Court 
further held, that under Art. 1242 of the Revised Statutes of 
Texas, which provides that the filing of an answer, shall consti- 


1230 ef seg. of the Revised Statutes of Texas, no service could 


tute such an appearance of the defendant, as to dispense with 
the necessity for the issuance of citation to be served on defend- 
ant, that by coming in and pleading to the jurisdiction of the 
court, even though appearing solely for that purpose, that such 
plea to the jurisdiction was in the purview of said statute (Art. 
1242), such a voluntary appearance on the part of plaintiff in 
error as would give the District Court of Travis county jurisdic- 
tion. From the judgment of the Supreme Court of Texas, in 
thus affirming the judgment of the District Court of Travis 
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county the plaintiff in error having perfected his writ of erro: 


brings this cause before this court for revision. 


Assignment of Errors: 
For the purposes of the proper presentation of this cause w: 
will consider the first and third assignments of error together 
since they in effect raise the same question. These assignment: 


of error are as follows: 


First Assignment of Error: 
F. B. York being a citizen and resident of the State of Mis 
souri, the District Court of Travis county, Texas, in a suit on 


purely personal demand has no jurisdiction over his person 


although he had been served in the State of Missouri, as require: 


by Texas Revised Statutes, Arts. 1230 ¢/ seg., said so-called pro 


cess by virtue of said articles, being in contravention of th: 


Constitution of the United States and the fourteenth amendmen: 


thereof. 
Third Assignment of Error: 


Art. 1230 of the Revised Statutes of Texas providing tha 
service upon defendants without the State of Texas may be hai 


by notice served upon them by any person competent to mak. 


affidavit and authorizing personal judgment against such non 


resident defendants, is repugnant to the fourteenth amendme:: 


of the Constitution of the United States. 


The two assignments of error are in themselves proposition: . 


and in effect claim, that the District Court of Travis count: . 


Texas, had no jurisdiction over the plaintiff in error by reas« 
of the pretended service had on him in St. Louis, Mo., beitig 


resident citizen of Muissourt. 


STATEMENT : 


York was a resident and citizen of the State of Missouri 
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the time and long prior to the institution of this suit. (York's 
affidavit, Rec. p. 9; Findings of the Travis County District 
Court, Rec. p. 13). Service was had on York by sending a copy 
of petition and notice to a credible party, who delivered the 
same in person to York in St. Louis, Mo. This so-called service 
was made in contemplation of the Revised Statutes of Texas, 


Arts. 1230 e¢ seg., which are as follows : 


Art. 1230. Notice to Defendants without the State. —W here the 
defendant is absent from the State, or is a non-resident of the 
State, the clerk shall, upon the application of any party to the 
suit, his agent or attorney address a notice to the defendant re- 
> quiring him to appear and answer the plaintiff's petition at the 
time and place of the holding of the court, naming such time 
and place. Its style shall be ‘‘ The State of Texas,’’ and it 
shall give the date of the filing of the petition, the file number 
of the suit, the names of all the parties, and the nature of the 
plaintiff's demand, and shall state that a copy of the plaintiff's 
petition accompanies the notice. !t shall be dated and signed 
and attested by the clerk, with the seal of the court impressed 
thereon, and the date of its issuance shall be noted thereon; a 


ae certified copy of the plaintiff's petition shall accompany the 

ee notice. 

b ArT. 1231. By Whom Served.—Such notice may be served by 
¥ -- any disinterested person competent to make oath of the fact. 

3 ART. 1232. Service in such Cases.—Service in such cases shall 


. be made by the person executing the same, delivering to the de- 
fendant in person, a true copy of such notice together with the 
certified copy of the plaintiff's petition accompanying same. 
ART. 1233. Return of such Service.—The return of service in 
such cases shall be indorsed or attached to the original notice : 
it shall state when the same was served, and the manner of 
service, and shall be signed and sworn to by the party making 


eS such service before some officer authorized by the laws of this 
\A . State to take affidavits: and such affidavit shall be certified un 
der the hand and official seal of such officer. . 


ART. 1234. Affect of such Service. — Where a defendant has 
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been served with such notice, he shall be required to appear and 
answer in the same manner and under the same penalties as if 
he had been personally served with citation within this State. 

f NoTE.—See also Act of March 15,1875: June 13, 1875, Sec 
2, 14th Leg. S.S., p. 170; Sayles’ Revision of the Texas Stat- 
utes, Vol. 1, p. 418]. The service had on York will be found at 
page 7 of the record and is in substantial compliance with these 


statutes. 


Argument on these two Assignments of Error: 


The propositions of law, based on the foregoing assignments 


are too well settled by this court in numerous decisions to need 
from us any argument, and we will content ourselves merely 


with quoting from the opinion of the Supreme Court of Texas in 


the case at bar as to this point. That court, through its Chiet 
Justice, says : 

‘* Since the decision made in the case of Pennover vs. Neff (95 
U. S. 723), it must be held that service made without this State. 
as it was upon appellant, is not sufficient to confer jurisdiction 
on a court of this State to render a mere personal judgment 
against one, a citizen of and resident in another state. (Free. 
man vs. Alderson, 119 U.S. 185: Hart vs. Sansum, rro U. §. 
151; Harkness vs. Hyde, 98 U.S. 476: Cooper vs. Reynolds, 
10 Wall., 309."") 


‘*One of the grounds on which the decision in Pennover v= 
Neff is based, makes it authoritative throughout all the Umo: 
in all cases to which it is applicable, and although there ma: 
have been some decisions made in this State asserting a contrarm 
rule, we feel bound to follow it.’" (Rec. p. 20.) 


The Supreme Court of Texas. however, does not stop here 1. 


we contend the court should have done, and enter a judgmes! - 
reversing and dismissing this cause for want of jurisdiction, bv' 
it goes further, and while it says ‘‘that a judgment enters | ‘4 


against York before his filing his plea to the jurisdiction wow! « 
have been a nullity (Rec. p. 22), the court says, that by appea 
ing for that purpose even though ‘‘the record before us leaves ; 


no ground for claim, that appellant intended voluntarily to sul. 
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. | mit himself to the jurisdiction of the court, which from first to 
last he resisted,’’ he thereby submitted to the jurisdiction of the 
Travis County District Court. And this leads us to the discus- 
4 ‘ sion of the main question of this appeal, which is embraced in 
: ~ the second, fourth, fifth and sixth assiguments of error, which 


will be considered together and are as follows: 


Second Assignment of Error: 


F. B. York, a citizen and resident of the State of Missouri, 


having appeared in response to the so-called service had on him 
in the District Court of Travis county, under protest and for the 
sole purpose of pleading to the jurisdiction of the District Court 
‘ £ of Travis county, his plea to the jurisdiction, under such cir- 
cumstances does not, in contemplation of the Revised Statutes 

’ of Texas, Art. 1242, constitute such an appearance in said court, 
a" as would give same jurisdiction over him, and the construction 

a thus put upon said Art. 1242, by the Supreme Court of Texas, 
"- is a forced and unnatural construction, and makes binding on a 
‘ citizen and resident of another state, an act which is in itself in 
contravention of the rights guaranteed by the Constitution of the 
United States to the citizen, and said construction of said Art. 
1242 by the Supreme Court of Texas in holding that such plea 
is an appearance of the defendant, who thereby submits himself 
to the jurisdiction of the court, is in contravention of the four- 


teenth amendment of the Constitution of the United States. 


a fourth Assignment of Error: 
| Art. 1242 of the Revised Statutes of Texas, providing that 
“4 the filing of an answer, should constitute an appearance of the 


defendant, so as to dispense with the necessity of the issuance 
or service of process on him, as construed by the Supreme Court 
of Texas in this cause, holding that where the defendant 


appears /v /imine for the sole purpose of questioning the juris- 
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diction of the court, such plea constitutes such a voluntary 


appearance within the purview of the statute, is in direct (on- 


— 


travention of the Constitution of the United States and the 


Fourteenth Amendment thereof, and is repugnant to the samc as 


it thereby confers jurisdiction on the courts of Texas on citivons 
of other states, and the judgment of the lower court affirmed >\ 
the Supreme Court based on service under Arts. 1230 ef seg. AC 
the construction given to Art. 1242 is an absolute nullity. 
‘ 
lifth Assignment of Errer- 

The Supreme Court of Texas in calling to the aid of the judg: 
ment of the District Court, based on service had under Art. 1. 30 
of the Revised Statutes of Texas and in attempting to sus*iin 
said judgment by applying another and a different statute 
Texas, to-wit, Revised Statute, Art. 1242, so construed siid 
statutes and especially Art. 1242, as to deprive the plaintiff on 
error, F. B. York, of the rights guaranteed him by the Const: 1: 


tion of the United States and the Fourteenth Amendment there > 


-—, 


Stath Assignment of krror: 


os 
? 


The Supreme Court of Texas in giving to the Revised Stati ic 
of Texas, Art. 1242, the force of a jurisdictional statute, confers 


the very jurisdiction, which in its opinion says can not be do. 


an 


by Revised Statute of Texas, Art. 1230 e/ seg , and thus see xs 
to make binding on a non-resident, a statute which thus co.- 
strued, is equally repugnant to the Constitution of the United 
States, and can have no more binding effect than Revised Statu 
of Texas, Arts. 1230 ¢¢ seq. 

The above assignments of error, which are in themselves pr. 
positions, clearly and fully bring to the mind of the court t 
views entertained by counsel for plaintiff in error. At the ris 
of being tedious, but with the single desire of showing ho. 


erroneous is the opinion of the Supreme Court, we will consid: 


, 


a 
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them briefly and in connection with the rollowing propositions, 
which are in fact but re-statements of the law as contended for in 


our assignments of error. 


Proposition One. 
The appearance of plaintiff in error in response to the notice 
served on him, and under protest for the sole purpose of ques- 
tioning the jurisdiction of the District Court of Travis county, 


in nosense bound him to submit to the jurisdiction of that court 


Proposition Two. 

The appearance of plaintiff in error under protest solely ‘or 
the purpose of questioning the jurisdiction of the District Court 
even in contemplation of Art. 1242 of the Revised Statutes o: 
Texas, was not such a voluntary appearance, nor was his plea 
such an answer, as to make him subservient to the jurisdict’on 


of the Travis County District Court 


Statement in Support of These Two Propositions . 

Plaintiff in error filed the following plea : 

“STATE OF TEXAS, ) 
VS. No. 8554 
“FB. YORK. | 
‘Suit pending in the District Court of Travis County. 
‘To March Term, 1888. 

‘‘Now at this dav and time comes F. B. York, defendant 
‘herein and saving unto himself all manner of defense, by de- 
‘‘murrer, exception, plea or otherwise, and in no wise admitting 
‘the jurisdiction of this Honorable Court to hear and determine 
‘this suit, now here submits the following plea speciaily to the 
‘Court.”’ Then follows the plea, which sets up the fact that 
heing a citizen of Missouri, that the service had on him in M’s- 


sourl, was not in accordance with law, and that not being a 
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resident of the state of Texas, the court was without jurtcic 
tion. (Rec. pp. 5-9). No other answer was ever filed, and the 
plaintiff in error refusing to answer further, the judgment was 
rendered in favor of the State of Texas, which judgment rec ted 
the fact that the plaintiff declined to answer but relied on tits 
plea to the jurisdiction. (Rec. pp. 15-16). From the conclu 
sions of law and fact filed by the trial judge (Rec. pp. 11-5 
as well as the pleadings, it will be seen that no question of 
appearance was raised, nor is anything to be found in the rec ord ‘ 
relating to same, until the opinion of the Supreme Court (Kk 
pp. 20-24) wherein it is in effect held by that court, that the pica 
to the jurisdiction filed by plaintiff in error was such an answer, 
that im contemplation of the Revised Statutes and particular! 
Art. 1242 of same, as gave the District Court jurisdiction. 

Art. 1242, Revised Statutes of Texas, is as follows: Th: 
filing of an answer shall constitute such an appearance of thy 


defendant, so as to dispense with the necessity for the tssuancs 
or service of citation upon him. 


ART. 1243. Where the citation or service thereof is quashed 
ou motion of the defendant, the case may be continued for the 
term, but the defendant shall be deemed to have entered his 
appearance to the succeeding term of the court. 

ART. 1245. No judgment shall in any case be rendered against 
any defendant unless upon service or acceptance or waiver of 
process or upon appearance by the defendant as prescribed in 
this chapter, except where otherwise expressly provided by law. 
(NOTE.—See Act May 3, 1846: June 26, 1846, Secs. 12-13, Ist 
Leg. (Texas) p. 363: Paschal Digest of Laws of Texas, Arts 
1308 and 1432: Sayles Revision of Texas Statutes, Vol. 1, pp 
119 and 420. ) 


Authoritics in Support of the above Propositions : 
Harkness vs. Hyde, 98 U.S. 476: 
sank vs. Slocum, 14 Pet., 60: 
Racquet vs. Nixon, Dallam (Tex.), 386: 


DeWitt vs. Monroe. 20 Tex.. 289: 
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Havgood vs. Dial, 43 Tex., 625: 

Robertson vs. Schmidt, 45 Tex., 19; 

Ins. Co. vs. Fitzgerald, White & Wilson ( Tex.) page 785: 

U.S. vs. Yates, 6 How. (U. S.), 6085; 

Decker vs. Belting Co., 11 Blatch., U. S. Cir. Ct., 76: 

Pomeroy vs. N. Y. & N. H. R. Co., 4 Blatch., 120; 

Dav vs. Newark Pub. Co., 1 Blatch., 628: 

Parrott vs. Ala. Life Ins. Co., 4 Wood (U.S. Cir. Ct. Rep., 
355: 

Cunningham vs. Geolet, 4 Demio (N. V.), 72: 

Whelock vs. Lee, 74 N. Y.. 495: 

Sullivan vs. Frazee, 4 Robt. (N. Y.), 616: 

McNabb vs. Bennett, 66 Ills.. 158: 

Aultman vs. Stevenson, 8 Neb., 109 : 

Wright vs. Bovnton, 37 N. H., 18: 

Beumer vs. Chapman, 11 Kan., 121: 

Wvson vs. Wyatt, 11 Leigh (Va.), +84; 

Cooper vs. Smith, 25 Iowa, 269: 

Hawes on Jurisdiction, Sec. 19: 

Am. and Eng. Encyclopedia of Law, Subtitle, Appearance, 


Vol. 1, pp. 182 and 183. 
Argument in Support of Preceding Propositions : 


In the case of Harkness vs. Hyde, 98 U.S. 479. cited Supra. 
this court in considering what is an appearance uses the follow- 
ing pertinent language, Mr. Justice Field delivering the opinion 
of the court : 


‘The right of the defendant to insist upon the objection to 
the illegality of service was not waived by the special appearance 
of counsel for him to move the dismissal of the action on that 
ground, or what we consider as intended that the service be set 
aside : nor when that motion was overruled by their answering 
for him to the merits of the action. Illegality in a proceeding 
by which jurisdiction is to be obtained, is in no case waived by 
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the appearance of the defendant for the purpose of calling the 
attention of the court to such irreguiarity, nor is the iy ection 
waived, when being urged it is overruled, and the defete int is 
thereby compelled to answer. He is not considered as i}adon- 
ing his objection because he does not submit to further » eodings 
without contestation. It is only when he pleads to th suierits 
in the first instance, without insisting upon the illeg: it. that 
the objection is deemed to be waived.” 


Says Justice Stayton in his opinion in this case, (Ree., 9. 21.) : 


‘The record before us, however, leaves no ground for ¢ aim, 
that appellant intended voluntarily to submit himself to ‘le jur- 
isdiction of the court, which from first to last he resisted 


Says Judge Bronson, in the case of Cunningham vs. (jeolet. 
4 Denio (N. Y.), 72, cited Supra - 


“It is said that Cunningham watved all objections to t 1c aff- 
davit and summons by appearing. He did not appear for any 
other purpose, than that of objecting to the sufficiency \f the 
proceedings ; and it would be s/range indeed if that could be 
construed into a waiver of the very objections which he too.’ 


Likewise says Judge Valentine, iy the case of Beamer \s. 
Chapman, 11 Kan., 121, cited Supra - 


‘*A special appearance to contest the jurisdiction of the court 
does not give the court jurisdiction.” ’ 


A brief reference to the most important decisions of the Sv 


preme Court of Texas on this question will show that at least i) 
to the time of the opinion in the present case, the rule as state: 
in Our propositions has uniformly been recognized by the Su- 
preme Court of Texas. 

In the early case of Racquet vs. Nixon, Dallam 388, Judy: 
Hemphill in discussing what constitutes an appearance says : 

‘** Constructive or even actual notice of suit will not do, unles: 
given in the manner prescribed by law: but the defect of the 
want of a citation will be cured by appearance and pleading t 
the merits. Was the motion of the defendant to dissolve the 
attachment on account of the insufficiency of the affidavit and 
petition, such a plea to the merits, as cured the want of a cita- 
tion? It does not so appear to this court. A motion to dissolve 
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an attachment is in the nature of a plea in abatement. From its 
nature, it requires to be pleaded 7x /imine /itis, or before issue is 
joined on the merits, and therefore repels the idea that in itself 
it constitutes a pleading to the merits of the case. There is 
nothing then in a motion of that character which would preclude 
the defendant from having the attachment dismissed for want of 
a citation. He has waived no right.”’ 

Likewise in DeWitt vs..Monroe, 20 Texas, 289, Judge Roberts 
in discussing this question, says : 

‘An appearance for the purpose of objecting to defective 
process or want of process has often been held by this court to 
be permissible, and that it does not bind the party to a full ap- 
pearance in the cause.’’ 

And the same effect are the cases of Havgood ys. Dial, 
Tex., 625, and Robertson vs. Schmidt, 48 Tex., 19. 

Now the learned justice who renders the opinion in this cause, 
seems to concede that such was the rule in Texas prior to the 
adoption of the Revised Statutes, but in a very ingenious man 
ner, he concludes after citing Arts. 1242, 1243 and 1244 of the 
Revised Statutes of Texas, after stating that an answer consists 
of a// the defensive pleadings, after houlding that a plea to the 
jurisdiction is therefore an answer, he invokes especially Art. 
1242 of Revised Statutes cited swfra, which says that the filing 
of an answer by the defendant shall constitute such an appear- 
ance as no longer to make necessary the issuance of a citation, 
he concludes, therefore, that the plaintiff in error has voluntarily 

e - - . . 
appeared, and therefore affirms the judgment. To put the opin- 
ion in a nutshell, and silogistically and logically itis: York, a 
citizen of Missouri, files under protest a plea to the jurisdiction, 
questioning the right to be served outside of Missouri by Texas 
process, which plea itself constitutes an answer, says the court, 
and therefore under the Texas law he has appeared and can not 
question the jurisdiction of the 7s prius court. In other words, 


we have the very anomalous ru'e in Texas, that he who under 


" og 
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protest comes into court to question its jurisdiction, by that vi 
act submits himself to its jurisdiction. Then what a dilema - 


citizen placed in by this novel position? If he appears he s: 


mits to the jurisdiction of the Texas courts. If he fails 


appear, and afterwards sucs out al writ of error and a revers; 


Art. 1244 of the Revised Statutes of Texas. If he fails to 


pear at all and cares not to sue out a writ of error and 


property in Texas is levied on to satisfy this personal judgment 


he must perforce permit same to be sold and institute a suit 
the recovery and thus be subjected again to the judgment 11 

rteinal ; tte) ‘ ! te ' he ; lt le ° ble ; ] 
orizginal action anda often times, be at no little trouble ane 


pense ; or if he enjoins the execution, under the blended sy: 


had, he submits to the jurisdiction of the Texas court un 


al 


of law and equity in vogue in the Texas courts, he the:cl:y 


submits himself to the jurisdiction of the court, and this 
while the forum of his own state is open to the plaintiff to p: 
cute his claim. Nor can he in an action like the case at 
remove the suit to the Federal Court, the State not being a 


zen in the eve of the law. Ins. Co. vs. Wisconsin. 12 


Again, to what strange results does this opinion lead 
utterly abrogates all pleas of privilege, and pleas to the yur 
tion, for the defendant, who sets them up, has *‘ answered,’ 
appeared, and he can no longer say to that court into whic! 
plaintiff has brought him unwillingly and may hap for 
sinister purpose ** I desire to be tried in my own county, in 
own domicile, in my own State.” It seems to us that a vai 
right is by this construction of the statute filched from th 
fendant, and particularly one which under no law can be 1 


from a defendant. who ts not a citizen of Texas. 


Nor can we agree with the learned judge in the concl 


that Art. 1242 of the Revised Statutes changed the law of T 


ee 
« 


en 


— 


ae 


eg ea 
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from what it was as laid down in the cases above cited before 
the Revised Statutes went into effect. A careful examination of 
the report of the Commissioners to revise the Statutes of Texas 
which report, so far as it 1s pertinent to this case, is to be found 
in Vol. 2 of Sayles Revision of the Texas Statutes, pp. 722-723, 
will show that at least in the minds of the Commissioners, no 
such sweeping change was intended, for in their report, they fail 
to show anywhere that.the old law was in any way repealed, 
changed or modified, though the purpose of the report was to 
show this very fact. We are further borne out 1n this conclusion 
by the Revised Statutei themselves, for Art. 1262 says: ‘‘ The 
defendant in his answer may plead as many several matters 
whether of law or fact as he shall think necessary for his defense 
and which may be pertinent to the cause provided that he shall 
file them all in due order of pleading.’’ (Act May 13, 1846; 
June 22, 1846, Sec. 29, 1st Leg. h. 363; Pas. Dig., 1441; Savles 
Revised Statutes of Texas, Vol. 1, p. 424). And the Supreme 
Court of Texas the body which under the law (Art. 5, Sec. 25, 
Texas Constitution, and Art. tor4, Revised Statutes of Texas, 
Vol. 1, p. 333 of Sayles Revision), prescribes the rules of prac- 
tice has laid down the following, among other rules, for the 
District Court: 

Ruie 7. Regnisites of the Original Answer.—The original an- 
swer may consist of pleas to the jurisdiction, an abatement, of 
privilege or any other dilatory pleas; “ “ *, the same being 
pleaded in the due order of pleading as required by Statute. | 

See 47 Texas Report ; Sayles Revision of Texas Statutes, Ap- 
pendix p. 1, Vol. 1.) 
Article 1014 reads as follows: 


‘The Supreme Court shall have power to make rules and 
regulations for the government of said court and other courts of 
the State, to regulate proceedings and expedite the dispatch of 
business therein.’’ 


From these references it seems to us there can be no question, 
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but that a proper and liberal construction of Art. 1242 would 
show it to mean by the word answer, such pleading to the 
merits, as contradistinguished from a dilatory plea of the « larac- 
ter of pieading to the jur’s liction, as precluded any neces: ity for 
service of process; and certainly that pleading should i0t be 
construed into an appearance and waiver of service, whicl: mi tts 
very s lf questions the service, as not being due process of law 


r to 


~ 


and raises the right of the court in which the suit ts penc in 
\r oer tirt!  ¢} “cat It s ‘TI}— 1s h; é fair: ] ‘ ? «| 
proceeG furthnel LHeETeH. v Celi) to ul t hat al alt ali uli dP pec 
construction of this article, when taken into consideratio. with 
Arts. 1262 and Art. 1014 of the Revised Statutes of Texa-. Sec. 
25, Art. 5 of the Constitution of Texas, and Rule 7 of the Dis- 
trict Court, leaves no doubt of the right 72 “mine tor a deincant 
to plead to the jurisdiction, and by so pleading he has ot en 


tered a voluntary appearance. 


Savs the learned Judge: ‘‘His | York's) appearance wis op- 
tional,’ **not a compulsory appearance," one made 1 the 
exercise of his own untrammelled volition.”” Was the a>pear- 
ance a voluntary one? We think not. Was it not in res9;onse 
to a notice served on the defendant, a notice garbed in «1 the 
form of process? A notice which said in effect, 1f you co not 
appear to defend this cause, vou refuse so to do at vour own 
risk. Can an appearance in this manner be termed volu:rtary ? 
if so, then every appearance under protest is a voluntar. one. 
Voluntary, means of one’s own accord, and not at the con mand 
or behest of a notice which begins : 

* The State of Texas tol. B. ork—Greeting : 
* These are therepore to require vou to appear,  £:8., £/ 

The Supreme Court says that this form of procedure vas a 
mere nullity, that it was not binding on York, and yet it was what 
the Legislature of the State of Texas had declared to be of such 


force, as to make a judgment binding on the defendant serve’ with 
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such process. A process which, if Judge Townes is correct, and 
there can be no question of the force of his position, that when 
this case was presented to him, there had been no authoritative 
ruling on this subject by the Supreme Court of Texas in any other 
way except to hold such service good. (Rec. p. 15). And vet 
with the law in force in Texas and recognized and upheld by her 
highest court, York is told that he should stay out of court, dis- 
regard this summons under seal of court, permit a judgment to 
be entered against him, his property seized and sold; for if he 
comes in to question the validity of such a proceeding at its verv 
inception, he submits to the jurisdiction. Is this fair? Is this 
law? Is this the proper construction of the statute, the one in 
the lights before us, the report of the Commissioners to revise 
the statutes, the Texas Legislature intended should be given 


Art. 1242? 


In this connection, we desire further to call the attention of 
the court to the fact, that this view of the statute in the opinion 
of the Supreme Court, if inference is worth anything, was cer- 
tainly not in the mind of the other Texas Courts, who have 
had occasion to pass on this question of what constitutes an ap- 
pearance since the revising of the Texas Statutes. 

Jnstice McCormick, of the Northern District of Texas, in 
passing on a question similar to the one raised in this case, held 
in the case of Parrott vs. Alabama Gold Life Insurance Co., 4 - 
Wood (U. S. Cir. Ct., 5th Cir.) Rep.. p. 352; that a defendant 
to a suit, in a state court, who moves to quash the service of 
process upon him, and petitions for the removal of the cause to 
a court of the United States, and upon such removal renews his 
motion to quash, does not thereby enter an appearance by which 
the service of precess is male unnecessary. And at this point 
counsel wish to call the attention of the court to the fact,. that 


the plea presented to the lower court is more than a mere moy , 
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tion as might seem was its purpose from the opinion of the 
Supreme Court. York had been alleged to be a citizen of Texas, 
and liad been served in Missouri. He responds solely tor the 
purpose of denying the jurisdiction of the lower court further to 
proceed. His answet is more than a mere motion to quash the 


} 


for had it been only this he perhaps would have | cen in 


— 


SCT ice, 
court for the rext term. (Revised Statutes, Art. 1242 His 
pica gous to the very gist of the right of the court to hear the 
cause, in the same manner, as he would under certain ¢ reum 
stances have the right to set up the privilege of being sited in 
h’s own county. THlis plea goes to the heart of the actions, and 
call it what you may, if it was sustained so far as the v/s: fArzus 


court, was concerned that was an end ‘to the action in its forum. 


The case of the P. & A. Life Insurance Co. vs. Fitzgerald ef 
wv. decided by presiding Justice Walker of the Commissioners of 
Appeals of Texas and reported in White & Wilson Conccnsed 
Reports, pp. 784 ¢/ seg., was a suit in which Fitzgerald an! wife 
sought to recover from the insurance company damages for 
wrongfully forfeiting a policy issued by the company to Fitz- 
gerald, for the benefit of his wife. The company was cited by 
publication, and pleaded to the jurisdiction, that it did not »eside 


a¢ 


or have an office, or agency in Texas, and after this specialiy 
answered to the merits. The court held that if the plaintiffs had 
not met and repelled the force of this plea in abatement, that it 
should have prevailed and defeated the action, and the op nion 
further says: ‘‘ Defendant answered to the merits of the case, 
but it did not thereby waive the benefit of the plea in a >ate- 
anent. 

The case of Liles vs. Woods, 58 Tex., 419, as admittec by 
Justice Stayton in the opinion in this cause, certainly tencs to 
confirm this view. We therefore conclude that authority, pr nci- 


pie and reason uphold our propositions and that the plea to the 
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jurisdiction was not such an answer as forced the plaintiff to 
submit to the jurisdiction of the District Court.. (See also 
sradstreet Co. vs. Gill, 72 Tex., p. 115.) 

If the opinion of the Supreme Court be correct, still we irsist 
that under the record, F. B. York being a citizen of Missouri. 
Art. 1242 of the Revised Statutes would no more be binding 
upon him than Arts. 1230 e/ seg, which in the opinion of the 
court have been declared for the first time by the Supreme Court 
of Texas, so far as counsel are aware, not binding on a citizen 
of another state in a purely personal action. This brings us to 
what we conceive so far as this court is concerned to the main 
question and perhaps the only point to be decidea by the court. 
The position of plaintiff in error may be put into the two follow- 
ing propositions : 

Proposition Three. 

The opinion of the Supreme Court of Texas, gives to Art. 
1242 the effect and purpose of a jurisdictional statute when in 
fact it was the intention of the Legislature by enacting same, 
only to regulate matters of practice with reference to the answer 
of the defendant. 

Proposition Four. 

The court in its opinion, in giving to Art. 1242 the force of a 
jurisdictional statute confers the very jurisdiction, it says can 
not be done by Revised Statute 1230 ¢/ seg., and thus seeks to. 
make binding on a non-resident citizen, a statute that can cer- 
tainly have no more effect in conferring jurisdiction than Revised 
Statute, Arts. 1230 ¢f seq. 


Argument on the Preceding Propositions : 

These two propositions we will cqnsider together briefly. So 
far as the first is concerned, we have already fully enlarged on 
what was evidently the intention of the Legislature of Texas in 
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enacting Revised Statute, Art. 1242. This intention we: /:ave 
shown beyond any question by the report of the Commissioners 
who framed the statute, by the Legislature enacting it anc by 
comparing same for the purpose of construction with Art. 1 262, 
Revised Statutes, and with Rule 7 of the District Court, that the 
evident purpose of Art. 1242 was to regulate a question of { ra:- 
tice and that alone. That being the case, how we ask, ca: it 
have any force as a jurisdictional statute, and particulariv jew 
can it have such a binding force on a non-resident citizen, who 
for the purpose of protecting himself puts in tissue, the juriscdic- 
tion of the court to hear the cause. Arts. 1230 ef seg. are 
enactments of the Legislature of Texas which are not binding 
ona citizen of another state. Can it then be said that a citizen, 
who comes under protest for the sole purpose of having the 
court declare that they are wo/ binding upon him, and fo: no 
other purpose, can such a defendant, by another statute equaliv 
not binding upon him be said to have waived the very right that 
he has to come in to have adjudicated. What is the use of 
declaring Arts. 1230 e/ seg. not binding on a non-resident i: on 
action like the one at bar, if by raising the question, the 1¢n- 
resident citizen waives the defense? If Arts. 1230 ef seg. are not 


binding on a non-resident defendant, can Art. 1242 be invoked 


for that purpose? The reason it seems to us so forcibly ‘aid 
down by Mr. Justice Field in Pennover vs. Neff, g5 U.S. 723, 


applies as much to Art. 1242 as it will to Arts. 1230 ef seg. when 
the State Court attempts to make the former binding on the .0-- 
resident defendant as a jurisdictional statute. Certainly onder 
the record in this case there was not such an appearance o1 t 1 
part of the plaintiff in error as would give this meaning tc the 


statute. 


We desire to call the attention of the court to the fact. thit 


_ 
¢ 


the ground upon which the Supreme Court, based its affirm: 
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Was never iti any manner raised or referred to in the record in the 
court below, and it was not unti! this cause came before the Su- 
prene Court that Revised Statute, Art. 1242 was invoked, and 
tice anomalous meaning given it by the Supreme Court of the 
State. ‘‘ A court must reach out to maintain in its jurisdiction,” 
if we remember, is a maxim of the black letter law. 

In conclusion permit us to say, that if the appearance of the 
defendant under protest to question the jurisdiction of the court 
over him sought to be obtained under the process declared to be 
illegal and unconstitutional, is to be construed into a submission 
to the court, the time will not be far distant when by statute 
similar to Art. 1242, every state can compel a non-resident to 
appear and answer, or suffer the penalty of lis default. If Art. 
(242 as construed by the Supreme Court of Texas is not in 
direct violation of the spirit and letter of the Fourteenth Amend 
ment of the Constitution of the Unitea States, then surely Arts. 
1230 e¢ seg. of the Statutes of Texas,-and sitnilar enactments 
in other states are due process of law. and the conclusion 
reached in Pennoyer ys. Neff and other cases is wrong, and the 
effect of the Fourteenth Amendment of the Constitution of the 
United States 1s nullified. 

Because, under the opinion of the Supreme Court of Texas 
the plaintiff in error, though having appeared under protest for 
the sole purpose of questioning the jurisdiction of the court, 
has been held in court in a manner not warranted by the Consti 
tution of the United States, counsel respe tfully ask that the 
judgment of the Supreme Court be reversed and the cause be 
remanded that the proper order for its dismissal may be entered. 

RUFUS H. THAYER, 
Of Counsel for Plaintiff in kerror, F. B. York. 
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BRIEF AND ARGUMENT OF THE STATE OF TEXAS, DEFENDANT 
IN ERROR 


Statement: 

The statement of the nature and result of this suit, 
as set forth in the brief of plaintiff in error, is substan- 
tially correct. As the sole question in this ease is, Did 
the District Court of Travis County, Texas, acquire 


jurisdiction of the person of plaintiff in error by his 


voluntary appearance in said court, by motion to 
quash the proeess and service issued by said court in 
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the case and served upon him in St. Louis, Missouri? 
defendant in error will present but one counter-propo- 


sition in reply to the several assignments of error pre- 


sented by plaintif in error. 


Defendant i /:rrvor s ( ountler-Pr ip Stllon-e 


A voluntary appearance in a case, though only for 


the purpose of quashing the process and service issued 


in the case and served upon the party moving to quash, 


is under the general laws of the State a submission to 
the jurisdiction of the court in which such motion is 
made, and operates as an appearance of the party al the 
next term of said court for all purposes, 


Slatemcnul: 

I. Bb. York, plaintiff in error, was sued by the State 
of Texas, defendant in error, in the District Court of 
Travis County, Texas, to recover of him several thou- 
sand dollars due the State for the rent of certain public 
lands which said York had previously leased from the 


State. Personal service was had on said York in the 
City of St. Louis, State of Mo., by delivering to him the ei- 
tation issued in the case and a certified copy the State's 
petition filed therein, as required by articles 1230 et seq., 
Revised Statutes of the State of Texas. Afterward, to-wit. > 
on March 9, I888, said York appeared in the District 4 
Court of Travis County, Texas, by motion to quash the 

process and service issued and served upon him in said 

case, for the reason that at the time said process was 

issued and served upon him, as well as at the time of ? 
making the motion to quash, he was a resident citizen 
of the City of St. Louis, State of Missouri, wherefore 
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said court had no jurisdiction over him. The court 
overruled the motion to quash, and continued the case 
by operation of law until the next term. At the next 
term, to-wit, on October 6, TS8s, said York again ap- 
peared, demanded a jury trial, paid the jury fee, and 
had the case transferred to the jury docket. There be- 
inga new judge on the bench on October 19, D888, said 
York tiled il supplemental motion to quash, whith, (>t) 
November 3, 1888, was overruled. On November 14, 
1888, the case was called for trial, and said York ap- 
pearing, but declining to answer further, the court pro- 
ceeded with the trial of the case, which resulted in a 
judgment for the State for ameunt sued for, with legal 
interest, etc. Said York thereupon appealed the case 
to the Supreme Court of Texas, in which court the 
judgment of the court below was in all things affirmed, 
Said York now brings the case, by writ of error, to this 
court for revision. 


Authorittes: 

Revised Statutes State of Texas, articles 1242 and 
1245: Railroad vy. Britt, 61 Texas, 486-7; Keener v. 
Duff, 66 Texas, 184-5; Rohn v. Greer, 37 Lowa, 630; 
Wells’ Jurisdiction of Courts, section 65. 


ARGUMENT. 


The attention of the court. is especially called to the 
fact that there is nothing in the statutes of the State of 
Texas or the rules of practice established for the guid- 


ance of proceedings in its courts whieh made it com- 
pulsory upon F. DB. York to appear in this case while 
the same was pending in the District Court of Travis 
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County. His appearance, therefore, was entirely vol- 
untary. Had he ignored the process served upon him, 
and the jurisdiction of the court out of which it issued, 
and made no dppearahncee Whatever, then no judgment 
would have been rendered against him. A judgment 
under such circumstance would have been void, and it 


is not to be presumed, ee advance, that the court would 
have done a void thing. The presumption is the other 


way, for itis a well settled rule that in the absence of 


evidence showing affirmatively the contrary, ell pre- 
sumptions must be indulged in favor of the regularity 
and correctuiess of thre proceedings of courts oft record 
possessing general jurisdiction. This proposition 1s so 
fundamentally true that citation of authorities to sus- 
fain it is Hn necessary, The district courts of the State 
of Texas are courts of record, possessing general juris- 
diction. Newson vy. Chrisinan, 9 Texas, 115; Wright 
v. Faweett, 42 Texas, 205, and numerous other cases, 
hot necessary to cite The contention of plaintiff in 
error, that it was necessary for him to appear in the 
District Court of Travis County, Texas, and move to 
quash citation and service in order to prevent said 
court from rendering a void judgment, has no force in 
it, and must fall to the ground, because based upon the 
erroneous presumption, or rather assumption, that the 
eourt would have rendered a void judgment against 
him had he not done so. As has been shown, no such 
presumption can be indulged, hence his appearance 
was not only voluntary, but made in the face of a gen- 
eral statute which express/y provided that if he ap- 
peared, though for the special purpose of quashing pro- 
cess and service, such an appearance should work an 
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appearance for all purposes at the next term of the 
court in which same was made. F. B. York was not 
bound to appear—no “snap judgment” was taken, nor 
legerdemain used to get him into court; and having 
appeared of his own free will and volition, he has no 
right to complain of the consequences. The same code 
of laws or statutes which gave him the right to appear 
and quash the process and service also prescribed and 
provided what the effect of such an appearance should 
be. He entered the courts of the State with his eyes 
open, and with a full knowledge of what the effect 
of his action would be. He claimed the right and priv- 
lege of appearing and quashing the process and service, 
and it can work no hardship or injustice to require 
him to submit to and respect the conditions imposed 
upon the exercise of such a right and privilege. 

It is respectfully urged that plaintiff in error has 
neither law nor equity on his side of the ease. He does 
not deny that he owes the debt sued for, nor the justice 
of the judgment rendered. He seeks to avoid its pay- 
ment because, as he alleges, he is a citizen of another 
State: and after having tuiled to defeat the debt by his 
voluntary appearance in the State court in an effort to 
throw the case out of court, he now appears in this hon- 
orable court and asks to be accorded the extraordinary 
and peculiar privilege of coquetting with the State 
courts and of making sport of their jurisdiction. The 


opinion of the Supreme Court of Texas in this case, 


delivered by Chief Justice Stayton, sustaining the juris- 
diction of the District Court of Travis County, and re- 
ported in re: Texas, p). O25, el Seq., does not, as urged in 
the brief of plaintiff in error, give a new construction 
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York v. State. 


— — —_ - - _— -—- ed 


to the statutes, nor announce a new rule of practice. 
The construction given and the rule announced was 
strictly in accordance with former adjudications, as 


shown by the cases therein cited. The opinion is of 


itself a conclusive argument in favor of the jurisdiction 
of the State courts, and should be sustained. 


Respectfully submitted. 4 
JASCO. HOGG, 


Attorney-( reneral, 
core RH Pott APRA EON 
Assisterrt 
For the State of Texas, Defendant in Error. 
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THEODORE H. BUTLER ET AL. VS. GEORGE STECKEL ET AL. 1 


1 Pleas in thecircuit court of the United States for the northern 

district of Illinois, held at the United States court-rooms, in 
the city of Chicago, in the district aforesaid, before the Hon. Henry 
W. Blodgett, district judge of the United States for said northern 
district of Illinois, on Monday, the twenty-second day of March, in 
the adjourned March term of said court, in the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence 
the one hundred and tenth year. 


WM. H. BRADLEY, Clerk. 


Tikopore Il. Butter, Grorce W. Earuart, and ) 
WittiaM M. Crawrorp 


Us, 


GeORGE STecKEL and FREDERICK STECKEL. 


[n Chancery. 


NORTHERN District OF ILLINOIS, 38s. 


Be it remembered that on the twenty-eighth day of March, 1883, 
came the complainants, by their solicitor, and filed in the office of 
the clerk of the eireuit court of the United States for the northern 
district of Illinois, at Chicago, in said district, their bond for costs 
and billof complaint in said above-entiticd cause; which said bond 
and bill are respectively in the words and figures following, to wit : 


yA Pond for Costs. 


Unitep STATES OF AMERICA, 
Northern District of Illinois, | - 


Tnropore Hl. Burter, George W. Eannart, & ) 
WittiAM M. Crawrorp | i Baas 
> In Equity 
US. | . 

Georce Srecket and Freperick STeEcKEeL. — } 


| hereby enter myself security for costs in this cause and promise 
to pay all costs which may accrue to the opposite party in this ae- 
tion or to any of the officers of this court, and, in default of pay- 
ment by the complainants of any costs ordered or adjudged to be 
paid by them, hereby agree and stipulate that execution may issue 
against my property for any costs taxed against complainants. 

Dated this 25 day of March, A. D. 15883. 

FRANK BAKER. 


endorsed : Filed M’ch 2S, A. D. 1883. W. i. Bradley, clerk. 
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3 Pill, 


UNirep Srates of AMERICA, } . 

Northern District of Tllinois, j ~ 

ln the Cireuit Court of the United States, Northern Dt 
Illinois 


‘To the honorable the judges of the cireuit court of the Lit 

for the northern district of Illinois 

Theodore I Dutler, Croorge W. Earhart, and William 
ford, of Columbus, in the State of Olio, bring this their bi 
planet avast Croorge Steckel and l'rederick Steckel, of € | 
the said northern district of Tinos; and thereupon you 
complanmn and say that the said Theadore Hl. Butler, Georg 
hart, and William M. Craw’ od, are citizens of the Uni 
and are the true and origin, inventors or discoverers of 
useful improvement in“ bretzel-cutters,” whieh said) imp: 
was not known or used by others before the said inventiot 
COVery thereot yy the saad ‘Theodore ae Butler, Groorge \V 
and Williams M. Crawford: that the said Theodore TL, Buth 
W. Karhart, and Witham M. Crawford did afterwards an 
Oth day of July, A.D. 1882, apply to the Commissioner o! 
of the United States for letters patent for such Improve 

having fully and in all respeets complied with all th 
| nents of the law 1h) that respect, and espochilly hay 
oath that they believed themselves to be the tru 

and discoverers of such Improvement bretzel-cutters, am 
also pant Into the ‘Treasury of the United States the sum 
dollars, a having presented to the said Commissioner os 
setting forth them desire to obtain an exclusive property tt 
Invention and machine, and praying that letters patent for 
pose might be granted to them, and having also delivered 
nthe Patent Ollice a written description of their said inver 
discovery and of the hahher of USI Ly the Sibihie anid Cee 
the same with drawings and written references in such | 
and exact terms as to distinguish the same from all othe 
before known and so as to enable any person skilled jin the 
which the suid Invention Is most nearly connected lo make 
the same, which said deseription was duly signed by yout 
and attested by two witnesses, and thereupon letters pater 


said invention im due form of law, under the seal of th. 


Oilice of the United States, signed and countersigned by | 
oflivers of the United States, and bearing date on the wo 
March, A. D. 1883, were granted, issued, and del 
5 your orators, whereby was granted and secured to th 
hers or ASSIGNS, for the term ot seventeen vears fron 
thereof the full and exclusive right to make, use, and yend 
invention and machine, which is entitled in the said lette» 
an improvement in bretzel-cutters, all of whieh will more 
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pear Inand by the said letters patent, to which, for greater certainty, 
your orators crave leave to refer, 

And your orators further show that they are in the full enjoyment 
of the rights and interests acquired by them as aforesaid, and that 
said rights and interests have been and are of great value to your 
orators, and your orators are entitled to all the damages occasioned 
by the infringement of the said letters patent by the manufacture, 
sale, or use of bretzel-cutters made in violation of the said letters 
patent and are by law entitled to sue for and reeeive the same to 
their own use 

And your orators further show unto your honors that they be 
lieve, and therefore charge the fact to be, that they, the said Theo 
dore TL. Butler, George W. Barhart, and William M, Crawford, were 
the original and first inventors and discoverers of the improvement 
in bretzel-cutters patented by them as aforesaid and desertbed and 
cluumed in the said letters patent as aforesaid, and thatthe same 

were — known or used by any other person before the in. 
(} vention and diseovery thereof by them, the said Theodore II 
Butler, George W. Earhart, and William M, Crawford 

And your orators further show unto your honors that before the 
wud 2Oth day of Mareh, S838, and after the said Oth day of July, 
ISsv, the said defendants, at the city of Chicago, in the said northern 
district of Tlimois, did make and use a bretzel-eutter substantially 
the same i its construetion and mode of Operation is the said ona 
chine of your orators deseribed and claimed in said letters prevtonet, 
hie thrift Since the sind POL day of Mareh, \ 1) ISSG, thie defoned 
ants, Well Knowing the premises and the rights and privilegros se 
eure | ta your ormitlors by the anid letters patent, and COPLPIVITDE to 
injure your orators and deprive them of the protits, bonedtits, and 
ddvantages Which might & otherwise -— have accrued to them at the 
city of Chicago, in the distriet aforesaid, have unlawfully and wrong 
fully used and operated and are now using and operating a bretzel- 
cutter substantially the same in its construction and mode of opera 
thon us the sid bretzel culter of your orators desert bod ana claimed 
in the suid letters patont, ana Ith Violation of the exclusive privileges 
therem and thereby granted to your orators, patentees as aforesaid, 
and in infringement of said letters patent and of the claims thereim 
contained, and with the said bretzel machine cut and 
made for sale and sold a large number and quantity of 
bretzels, but the precise amount and quantity are unknown 
to your orators, but, on information and belief, your: orators state 
that said defendants have with and by the said bretzel-cutter and 
the operation thereof made great gains and profits. 

And your orators further aver and show unto your honors that 
the said defendants continued to use and operate in their bretzel 
bakery the said bretzel-cutter above mentioned and refused, though 
warned and requested by your orators to desist from such use or to 
pay to your orators any part of the gains or profits arising or accru- 
ing from the use of such bretzel-cutter, by means whereof said de- 
fendants have injured and are still greatly injuring your orators, 
and have prevented and still are preventing your orators from re: 
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ceiving the gains and profits from the use of the exclusive 
use the invention and improvement claimed in and by si 
patent, which your orators otherwise and but for said wro 
of the said defendant would have obtained and _ received, 
your orators have reason to believe and do believe that th: 
fendants will continue to use said bretzel machine in viol: 
infringement of your orators’ rights, secured to them as 
and against their consent and allowance unless en}. 
restrained by the order and injunction of this |: 
court, 
‘To the end, therefore, that the said George Steckel and 
Steckel may, if they can, show why your orators should 
the relief hereby prayed and may, upon their several and 1 
corporal oaths and according to the best and utmost of the: 
respective knowledge, information, remembrance, and b 
true, direct, and perfect answer make to such of the seve: 
rogatories hereinafter mentioned and set forth as by the 1 
inunder written they are respectively required to answer-—' 
say, first, whether the said letters patent were granted and 
above stated ; second, whether the said defendants have at 
and when and during what period of time used any bret 
and when, and whether or not the same was not subsequ: 
same in its construction and mode of operation as the sai 
cutter of the said complainant- deseribed and claimed in t! 


5 


letters patent, and that the said defendants may answer te 


ises, and that they may be decreed to account with and pas 
your orators the gains and profits which they have made 
unlawful use of said bretzel-cutter, and also the damages you 
have thereby sustained— 

And may it please your honors, the premises eons’ 
grant unto your orators the writ of injunction issue 
and under the seal of this honorable court, according to th 
the statute in such case made and provided, perpetually e 
and restraining the said defendants, their clerks, attorneys 
servants, or workmen, from direetly er indirectly using 
bretzel machine now in their possession and heretoforeand 1 
by them, and from using, making, or vending any one 


v 


bretzel-cutters substantially the same in its construction an 


of operation as your orators’ bretzel-cutter deseribed and ele 
their said letters patent, and that the said bretzel-cutter no 
possession of the defendants or under their control may be d 
or delivered up to your orators, and for such other and furth 
as may be just and equitable. 

And may it please your honors to grant to vour orators : 
ional or preliminary injunetion, issuing out of and under th 
this honorable court, enjoining and restraining the defendan 
agents, attorneys, servants, and workmen, to the same purpo! 
and effect hereinbefore prayed for in regard to said perp 
junction. 


And may it please your honors to grant unto your orators 9 wri 
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of subpeena of the United States of America, issuing out 
10 of and under the seal of this honorable court, directed to the 
said Frederick Steckel and George Steckel, defendants, com- 
manding them, on a day certain therein to be named and undera 
certain penalty, to be and appear in this honorable court, then and 
there to answer all and singular the premises and to stand to, per- 
form, and abide such further order, direction, and decree as may be 
made against them. 
And your orator, as in duty bound, will ever pray. 
THEODORE H. BUTLER, 
GEORGE W. EARHART, 
WILLIAM M. CRAWFORD, 
Complainants, 
By FRANK BAKER, Their Solicitor. 
PRANK BAKER, 


Counsel for Complainant-. 


Unirep STATES OF AMERICA, 
. . * ° . > SS 
Northern District of Illinois, | 


WitttAM M. Crawrorp makes oath & says that he is one of the 
complainants in the foregoing bill named, and has heard the same 
read and knows the contents thereof; that the said bill is true of his 
own knowledge except as to those matters which are therein stated 
to be on his information and belief, and as to those matters he be- 
lieves it to be true, and that this deponent verily believes the said 

Theodore H. Butler, George W. Earhart, and William M. 
1] Crawford to have been the first and original inventors of the 
improvements claimed in said letters patent, and that the 
same had not been known or deseribed before the invention and 
discovery thereof by them, the said Theodore IH. Butler, George W. 
Marhart, and William M. Crawford. 
WILLIAM M. CRAWFORD. 


Subseribed in my presence and sworn to before me this 28 day of 
Mareh, A. D. 1588. 
Hl. Ss. SPODDARD, 
U. 8S. Com’r. 


The said defendants are each required to answer all the above in- 
terrogatories. 


Endorsed: Filed Mar. 28, 1885. W. H. Bradley, clerk. 


12 On the same day, to wit, on the twenty-eighth day of March, 

1883, there issued out of said clerk’s oflice a writ of subpeena 
in said entitled cause: which said writ, together with the return of 
the marshal thereto attached, are in the words and figures following, 
to wit: 


b THEODORE H. BUTLER ET AL. Vs. GEORGE STECKEL ET AL 


Subpa iad 


Unirep Srates or AMERICA, 
Northern District of [llinors, j 


Ra. 


The United States of America to George Steckel and Frece: 


Steckel, Greeting : 
We command you and every of you that you appear before 


judges of our circuit court of the United States of America for 
northern district of Ilinvis, at Chicago, in said district, on the |! 


Monday in the month of May next, to answer the bill of comp! 
of Theodore IL. Butler, George W. Earhart, and William M. © 
ford, this daw filed in the clerk’s office of said court, in said eit 


Chicago, then and there to receive and abide by such judgment | 


deeree as shall then or thereafter be made Upon pain of juden 

being pronounced against you by default. 
To the marshal of the northern district of Illinois to execute. 
Witness the llon. Morrison lt. Waite, Chief Justic 


[sean.] the Supreme Court of the United States of Amerie: 
Chicago aforesaid, this 25th day of March, in the yeur 
13 our Lord one thousand cight hundred and eighty-th 


and of our Independence 107th. 


W. IL. BRADLEY, Cle 


Mrmonanpum.—The above-named defendants are notified 
unless they and each of them shall enter their appearance u 
clerk 's oflice ot said court, at Chicago aforesaid, on or before the 
to which the above writ is returnable the complainants’ bill wit 


taken against them as confessed and a decree entered according! 


W. Il. BRADLEY, Cle 


Spe cial Deputy’s Reeturn 


Unirep STates oF AMERICA, 
, ; . , ; ih 
Northern District of Illinois, j 


IXnow all nen by these presents that | have appointed and by t 
presents do appoint Geo. N. Jones my true and lawful deput. 
execute the annexed writ—T. HH. Butler ef al. vs. Geo. Steckel e¢ « 
and to make return of the execution thereof aceording to law. 

A.M. JONES, [sear 
U}. S. Marshal for the North vii District at Tilinois. 


| have served the annexed writ in the following manner, to 
Upon l'rederick Steckel therein named on the 29th day of My 
A. D. 1588, also upon George Steckel therein named on the 3rd 
of April, A. D. 1883, by personally delivering to each of 

14 a true copy of the same on the aforesaid days. 

A. M. JONES, 
(nited State 8 Marsh 
By GEO. N. JONES, 


Special Deput 


\ ry 


ie 


- a 
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Unirep STates OF AMERICA, gee 
Northern District of Illinois, { 

Gro. N. Jones, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him, in addition to the fees, was actually incurred, 
and that the same is according to law. 

GEO. N. JONES. 


Subscribed and sworn to before me this 9th day of April, A. D. 
1883. 
[seAL.! SAMUEL C. HAYES, 
Notary Public. 


Endorsed: Filed Apr. 28th, A. D. 1883. W. TL. Bradley, clerk. 


Afterwards, to wit, on the fifth day of May, 1883, came the de- 
fendants, by their solicitors, and filed in said clerk’s oflice their 
appearance in said entitled cause; which said appearance is in the 
words and figures following, to wit: 


Appearance. 
Circuit Court of the United States, Northern District of Ilinois. 


15 Turopore H. Burrer ef al. 
vs. >In Equity. 
GEORGE STECKEL ef al, { 


We hereby enter our appearance for the defendants in the above- 
entitled cause. 
Dated Chicago, April 30th, 1885. 
BANNING & BANNING. 


Endorsed: Filed May 5, 1883. W. Hl. Bradley, clerk. 


Afterwards, to wit, on the seventh day of May, in the adjourned 
May term of said court, 1SS83,in the record of the proceedings thereof 
it) said entitled cause, before Hlon. Hlenry W. Dlodgett, district judge, 
is the following cniry, to wil: 


Cdr a 


Tneopore H. Butrrier et al. 
Us. >In Chancery. 
GEORGE STECKEL et ¢l. 


Now come the complainants, by their solicitors, and their motion 
for injunction now comes on to be heard, and, the defendants and 
their solicitor not appearing, it 1s ordered by the court that the 
prayer for injunction be allowed, and that a writ of injunction Issue 
herein as prayed for in complainant’s bill of complaint. 


16 On the same day, to wit, on the seventh day of May, 1883, 
there issued out of said clerk’s office a writ of injunction in 


8 THEODORE H. BUTLER ET AL. VS. GEORGE STECKEL ET A’. + 
a a 


said entitled cause ; which said writ, together with the return of the [ 
marshal thereto attached, are in the words and figures follow) ig, to 
wit: 
Injunction Writ. 
- ss lid — ’ . , ; 
Circuit Court of the United States of America. ‘ 
NoRTHERN District OF ILLINOIS, 88 : - 
aed 
The United States of America to George Steckel and Fre  crick 
Steckel and to your counselors, attorneys, solicitors, trustees. and ‘. 
i 


agents, and to each and every of them, Greeting : 


Whereas it hath been represented to the judges of our ¢c:reul 
court of the United States for the northern district of [bina P TE 
chancery sitting,on the part of Theodore H. Butler, Georse W. 
Marhart, and William M. Crawford, complainants in their ce ctain 
bill of complaint, exhibited in our said cireuit court on the «han- 
cery side thereof, before the judges of said court, against you, the 
said George Steekel and Frederick Steckel, to be relieved teuc hing 4 
the matters complained of, in which said bill it is stated, arsong 
other things, that you are combining and confederating with © vers 

to injure the complainants, touching the matters set fori in 
17 the said bill, and that your actings and doings in the »-cm- X 
ises are contrary to equity and good conscience— 

And it being ordered that a writ of injunction issue out of said 


court upon said bill, enjoining and restraining you and each ©: vou ™ 
as prayed for in said bill, we ,therefore, in consideration th oreo! 
and of the particular matters in said bill set forth, do strietly som 
mand you, the said George Steckel and Frederick Steckel, your E 


every of you, that you do absolutely desist and refrain from dircetly 
or indirectly using the bretzel machines new in their posse <sion 
and heretofore and now used by them, said defendants, and ‘rom 
making, using, or vending any one or more bretzel-cutters sul) stan 
tially the same in construction and mode of operation, the sare a: 
the bretzel-cutter of the said complainants as deseribed and eh. med 
in the letters patent mentioned in the bill of complaint herein, inti! 
this honorable court, in chancery sitting, shall make other or or to 
the contrary. Ilereof fail not under the penalty of what the law 
directs. 

To the marshal of the northern district of Illinois to exeeute and / 
return in due form of law. 

Witness the Ilon. Morrison R. Waite, Chief Justiee of the 


counsellors, attorneys, solicitors, trustees, and agents, and each anc | 


IS Supreme Court of the United States of America, at Ch ago 
in said district, this seventh day of May, in the year © ou : 

[SEAI Lord one thousand eight hundred and eighity-three, aiid of { ; 
our Independence the one hundred and seventh yea 


W. IH. BRADLEY, C1 


aR a a ARR a cmt ty 
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Special Deputy’s i, turn. 


UNITED STATES OF AMERICA, } 
. ‘ : . . . ~ SS. 
Northern District of Illinois, | 


Know all men by these presents that I have appointed, and by 
these presents do appoint, Geo. N. Jones my true and lawful deputy 
to execute the annexed writ—T. H. Butler ef al. vs. Geo. Steckel 
et al—and to make return of the execution thereof according to 
law. 

A. M. JONES, [seat] 
lS. Marshal for the Northern District of Illinois. 


| have served the annexed writ in the following manner, to wit: 
by reading the same to and in the presence and the hearing of 
George Steckel and Frederick Steckel,and also by delivering to each 
of them a true copy of the same,on the 11th day of May, A. D. 
1SS3. 
A. M. JONES, 
United States Marshal, 
By GEO. N. JONES, 
Special Deputy. 


UNITED STATES OF AMERICA, | 
Northern Iistrict of Illinois, 5 
19 Geo. N. Jones, being duly sworn, deposes and says that 


he served the annexed writ as stated in the foregoing return, 
and that the exnense retnrned by him, in addition to the fees, was 


t the same is according to law. 


” a 


CONDITION OF ORIGINAL 
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and these 
defendants pray that as soon as they can discover the names and 
residences of the parties by whom such dies were made and used, 
and where used, they may be permitted to insert such names and 
places and make apt allegations of such matters in this their 
answer. 

These defendants deny that the complainants were the joint in- 
ventors of the said pretended invention, and allege that, as these 
defendants believe, said pretended invention was the work of only 
one or two of the said complainants and not the work of all three 
of them. 

These defendants further say, and in answer particularly toe the 
second interrogatory in the said bill of cotaplaint contained, that 
they have used a bretzel cutter or die for cutting bretzels since some 
time in the month of February, 1585, and up to the present time or 

since the filing of complainants bill herein, but these de- 
24 fendants say that the bretzel-cutters or dies used by them as 

above, which are the only ones they have used since the 20th 
of Mareh, 1883. are not the same in construction and mode of opera- 
tion as the bretzel-cutters described and claimed in complainants’ 
said patent sued on; that they have examined a copy of said patent 
and understand the invention therein deseribed and claimed ; that 
the differences in the construction and mode of operation that exist 
between complainants’ patented bretzel-cutter and that used by them 
are material differences that are important In the actual working of 
the machine; that such differences have been tested by them and 
the fact shown that without these differences a bretzel-cutter con- 
struct d and Coy rated ( xactly like that describy d and claimed in) the 
patent sued on would not bea practical and useful bretzel-cutter and 
would not work successfully or satisfactorily 
These defendants deny positively and emphatically that they have 


“ 
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Injunction Bond. 


Know all men by these presents that we, George Steckel and Fred- 
erick Steckel, of Chicago, Illinois, as principals, and Jacob Roth, 
Jobn McMahon, and Martin De Tamble, of the same place, as sure- 
ties, are held and firmly bound unto Theodore H. Butler, George W. 
Earhart, and William M. Crawford, of Columbus, Olio, their heirs, 
administrators, executors, or assigns, in the penal sum of one thou- 
sand dollars (31,000); for the paythent of which we bind ourselves, 
our heirs, administrators, and legal representatives, jointly and sev- 
erally, firmly by these presents. 

The condition of the above obligation is such that whereas the 
said Theodore H. Butler, George W. Earhart,and William M. Craw- 
ford have commenced a suit in the United States cireuit court for 
the northern district of Illinois against the above-bounden George 
Steckel and Frederick Steckel for infringement of letters patent No. 
274,264, issued Mareh 20, 1SS3, to the said Butler, Earhart, and 
Crawford for an improvement in bretzel-cutters ; 

And whereas in said suit a preliminary injunction has been or- 

dered and issued against the said defendants in accordance 
28 with the prayer of said bill; and whereas the court has or- 

dered that the said preliminary injunction be dissolved upon 
the said defendants giving to the said complainants a bond in the 
penal sum of one thousand dollars, conditioned for the payment of 
all damages that the said complainant shall or ‘may sustain by the 
infringement of said letters patent by said defendants: 

Now, therefore, if the above-bounden defendants, George Steckel 
and Irederick Steckel shall well and truly pay any decree that may 
be rendered against them in the above-mentioned cause, and also 
all damages that said complainants in said cause may sustain by 
reason of the infringement by defendants of the said letters patent 
No. 274,264 in case in said cause they shall be found to have in- 
fringed the same, then this obligation to be null and void; other- 
wise to remain in full force and etleet. 

In witness whereof we have hereunto set our hands and seals this 
0th day of May, A. D. 1585. 


PREDERICK STECKEL. [sear] 
GEO. STECK EL. SEAL. | 
MARTIN De TAMBLE. SEAL. 
JACOB ROTIHL. SEAL. | 
JOLIN McMAITLON, SEAL. 


Approved, 
Hl. W. BLODGETT, Judge. 


Endorsed: Filed June 1, 1883. Wim. IH. Bradley, clerk. 


23) Afterwards, to wit. on the second day of June, 1883, came 

the complainants, by their solicitor, and filed in said clerk’s 
otlice their replication to the answer olf the defendants in said en- 
titled cause; which said replication is in the words and figures fol- 
lowing, to wit: 


1} THEODORE Hl. BUTLER ET AL. Vs. GEORGE STECKEL Et AL, 


Replication. 


NORTHERN District or [LLINots, 8s: 


In the Cireuit Court of United States, Northern District 0 Tilinots, 
of the May Term, A. D. 1885. In Chancery. 


The replication of Theodore Butler, George W. Earhart & William 
M. Crawford, complainants, to the answer of Frederick “teckel & 
Cieorge Steckel, defendants. 

These repliants, saving and reserving to themselves al and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufliciencies of th > answer 
of the said defendants, for replication thereunto saith tha. they do 
and will aver, maintain, and prove said bill to be true, cer cain, and 
suflicient in the law to be answered unto by the said defend: its, and 
that the answer of the said defendants — very uncertain, evasive, 
and insuflicient in the law to be replied unto by these repliaits ; 
without this, that any other matter or thing in the said answer con- 

tained material or eflectual in the law to be replied unto and not 

30) herein and hereby well and sufliciently replied unto, ¢oufessed 

or avoided, traversed or denied, is true; all whiel: matters 
and things these repliants are ready to aver, maintain,and preve as 
this honorable court shall direet, and humbly pray asin and }oy their 
sald bill they have already prayed. 
PRANK BAKEL, 


Solicitor for Compl ants. 


Mudorsed: Filed this 2d day of June, 1885. Wm. TH. tradiey, 
clerk. 


Afterwards, to wit, on the eleventh day of June, in the a journed 
May term of said court, 1883, in the reeord of the proceeding» thereof 
in said entitled CAUSE, before Elon. [lenry W. Blodgett, distric! judge, 
is the following entry, to wit: 


(diel - 


Tueopore IL. Burier et al. 
US. >In Chancery. 
GEORGE STECKEL etal. J 


On motion of the defendants, by Mr. Banning, it appearug that 
the defendants have filed an injunetion bond herein, it is ordered 
that the preliminary injunction herein be, and the same is ‘iereby, 
dissolved. : 
3 Afterwards, to wit, on the sixth day of August, in tie July 

term of said eourt, 1885, in the record of the proc: dings 
thereof in said entitled cause, before Hon. Thomas Drummooid. cir- 
cuit judge, is the following entry, to wit: 
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Ord: vs 
Tiropore H. Burier ¢ al. : 
v's. >In Chancery. 
GEORGE STECKEL et al. 


On motion of the defendants it is ordered that James Sangster, 
Esq., of Buffalo, New York, be appointed special examiner to take 
testimony in this cause at Buffalo under the sixty-seventh rule in 
equity. 


Afterwards, to wit, on the twenty-fourth day of August, 1883, there 
was filed in s:.id clerk’s office a stipulation in said entitled cause ; 
which said stipulation is the words and figures following, to wit: 


Stipulation. 
In the Cireuit Court of the United States, Northern Dist. of Ills. 


Tikopore H. Burier ef #} 
Us, 7 


Chancery. 
FREDERICK STECKEL cf a/ 


It is hereby stipulated that the answer of the defendants may be 
amended within twenty days from this date. 
2 Chicago, Aug. 24, 1585. ci 
PRANK BAKER, 
Sol. for Compl’s. 


Endorsed: Filed August 24, 1885. Wm. H. Bradley, clerk. 


On the same day, to wit,on the twenty-fourth day of August, 1883, 
came the defendants, by their solicitors, and filed in said clerk’s office 
their amended answer in said entitled cause; which said amended 
answer is in the words and figures following, to wit: 


Amended Answer. 
Circuit Court of the United States, Northern District of Illinois. 


Tnreopore H. Butrier et al. 
Us. ; - Equity. 
(GEORGE STECKEL and FREDERICK STECKEL. 


And now come the defendants in the above-entitled cause and, by 
leave of court first had and obtained, amend their answer by insert- 
ing the following allegations, namely : 

And these defendants, further answering, say that said letters pat- 

ent No. 274,264 are void, because the said Butler, Earhart and 
Oo Crawford were not the original and first inventors or dis- 
coverers of the pretended inventions and combinations 
therein described and claimed, but that said pretended inventions 
and combinations and every substantial and material part thereof 
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were, prior to their alleged invention and discovery thereof,in com- 
mon and public use in this county, and particularly were known to 
and used by the following persons atthe following places, to wit: 


George J. Hill, J. W. Ruger, A. Ruger, A. FE. Adaney, Doritz. 
Schemm, all of the city of Buffalo, in the State of New York, at 
said Buffalo; Samuel A. Rice, of the city of Kansas City, in the State 
of Missouri, at said Kansas City, and S. S. Marvin & Co., of the city 
of Pittsburgh, in the State of Pennsylvania, at said Pittsburgh. 
And these defendants further aver and charge that said letters 

patent No. 274,264 are void, because the said Butler, Earhart and 
Crawforc were not the original and first inventors or discoverers of 
the inventions and combinations therein deseribed and claimed, but 
that said pretended inventions and combinations and every material 
and substantial part thereof were, prior to their alleged invention 
and discovery thereof, shown and deseribed in the following letters 
patent of the United States, to wit: No. 29295, dated July 24, 1860, 
to C. Marsh ; No. 163,532, dated May 18, 1875, to J. W. Ruger and 
George J. Hill; No. 184,786, dated November 28, 1876, to William 

Lampert and Henry [uber ; No. 224,446,dated February 10. 
3 ISSO, to William Lampert and Henry Huber, assignors 

one-half to Butler, Earhart and Crawford, and No. 230,294 
dated July 20, 1880, to Isaac W. Lincoln ; and also because, in vie 
ot the state of the art at and prior to their alleged invention and 
discovery, no invention was required in making said pretended i:.- 
ventions and combinations described and claimed in their sai: 
letters patent No. 274,264. 


BANNING & BANNING, 
Solicitors for Def ts 


Endorsed: Filed August 24, 1885. Wm. H. Bradley, clerk. 
BO Afterwards, to wit, on the tenth day of November, in ‘he 
adjourned October term of said court, 1884, in the reeor’ of 
the proceedings thereof in said entitled cause before Hon. Wa ter 
Q). Gresham, circuit Judge, is the following entry, to wit: 


Crate ,. 


Theopore IL. Burien ef al. 
Vs, >In Chancery. 
GEORGE STECKEL et al. 


It is ordered that this cause be set for hearing on the eightecnth 
day of December next. 


Afterwards, to wit, on the twenty-third day of March, in the 
adjourned Mareh term = of said court, IS85, in the reeord © the 
proceedings thereof in said entitled cause, before Hon. Henry: W 
Blodgett, district judge, is the following entry, to wit: 
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(brder. 


Tnreopore IL. Burier ¢ al. 
v's. >In Chancery. 
(FEORGE STECKEL cf al. 


Now come the parties, by their solicitors, and now comes on to be 
heard the motion of the complainants for leave to take additional 
evidence of George W. Earhart, William M. Crawford, John C. 

Taylor, and Alexander Rarig at Columbus, Ohio; and, after 
Ob hearing the arguments of counsel, the court sustains said 

motion and allows such evidence to be taken within thirty days, 
conditioned that said complainants pay all expenses of taking such 
evidence and a solicitor’s fee of one hundred dollars to cover his 
expenses in attending the taking of such evidence. 


Afterwards, to wit, on the fourth day of February, 1886, in the 
December terin of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit 


Order. 


Tunropore H. Burier ef al 
vs. -In Chancery 
GEORGE STECKEL ef a/ 


Now come the parties, by their solicitors, and, this cause being set 
for hearing this day, now comes on to be heard upon the pleadings 
and proofs, and, after hearing the arguments of counsel in part, it 1s 
ordered that further hearing herein be postponed until to-morrow 
morning. 
od Afterwards, to wit, on the fifth day of February, 1586, in 

the December term of said court, 1885, in the reeord of the 
proceedings thereof In said entitled Cause, before TTon. Ilenry W. 
Blodgett, district judge, is the following entry, to wit: 


Order 


TueoporeE H. Burien et al 
v8. In Chancery. 
GEORGE STECKEL ct al if 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard Upor pleadings and proois, and, after 
hearing the concluding arguments of counsel, the court takes, the 
same under advisement. 


) 45 


ja) 


IS) THEODORE H. BUTLER ET AL. VS. GEORGE STECKEL ET 


Ste Afterwards. to wit. on the twenty-second day of 


ISS6. there was filed in said clerk’s office the opinion o 


Blodgett in said entitled cause; which said opinion is in tl 


and figures following, to wit 


pinion 


STECKEL et al j 


(FEORGI 


BLopGeTT, J: 


This isa bili for an injunction and accounting by reas 
alleged Infringement of letters patent 
20, 1SS5, to the complainant, fora “ bretzel-cutter.” In the) 
cations the patentee says: “This invention relates to an 
ment in molds or dies for stamping or cutting out bretzels 
for its object more especially to Cause the product or pretze 
the appearance of a hand-made pretzel, and it consists in 
liar construetion of the mold or die to effeet this result, ai 
details of construction substantially as hereimafter more 
— 

“Tn earrying out our invention we construct the die 
fashion or contiguration of the ordinary bretzel in its genera! 
The bretzel has heretofore been chi fly made by rolling O 

of dough and bending it into nearly a sem1-elliptical 

shape ania Crossing the ends and laying them Upon 

rim of the cirele. ‘This form leaves, of course, three 
openings, and in cutting the bretzel from the sheet of do 
passes under the cutter provision must be made for the inter! 
which is cut from the dough, and this is done by having 
lig extending through the plat and cutting dies, so that | 
rior scrap is carried off through the tubes connected wi. 


‘>) 


ede 


openings. 


The patent contains three claims, as follows 


1. A flat die for cutting bretzels, having the bow a, the lo 
intermediate twisted portion, and the end a* a‘, and provi 
the central creaser a®, the side creasers a° a’, and the end erea« 
projecting into the bow, substantially as shown and descril 


4 Ina bretzel-cutter, the combination ot the die A, Sepa 
described, for the reception of the passage of the scraps, 
expelling studs F, with said studs, the guide rod C, the bas 
vided with feet or projections b’, the springs B, perforated 
and the end piece I, substantially as shown and described. 


do. A flat bretzel-shaped die, having three off-bearing en 
passages or channels and perforations for the expelling 
combination with the expelling studs, substantially as shi 
deseribed 


No. 274,264, granted 
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eee. ‘© old iy Sa all 


pea wuoprbitsits,, +e euee “—7 a ‘ wewa . 
internal scrap must be removed. ‘These old dies also show expelling 
studs by which the cut figure is expelled or pushed out of the die 
after being cut — performs the same function that is performed by 
the expelling studs in the patent. 

It is true, | doubt not, that it required considerable mechanical 
skill to make a die which would cut a bretzel from dough so as to 
imitate a hand-made bretzel, because the hand-made bretzel is some- 
what clumsily shaped, as the parts are bent, twisted, and laid upon 

each other, and it was undoubt-iy a matter requiring some 
1] study, effort, and experiment to make the shape of the die cor- 
respond with the external formation of the bretzel. 

This, however, seems to me not to involve invention, but mere 
mechanical skill. The cutter might be compelled to experiment 
some—that is, cut several dies—but that is not invention. 

The proof also shows that alarge number of persons before these 
patentees had attempted to make a machine which would cut 
bretzels, and considerable money and time seems to have been ex- 
pended in efforts to produce such a machine; but the noticeable 
thing In regard to all these early eflorts was the fact that most of 
those engaged in them were trying to draw out and twist the dough 
by machinery rather than to cut or stamp dough from a flat sheet 
while others were endeavoring to cut them with dies set in revolving 
cylenders, and as soon as the idea of ‘cutting the dough from a flat 
sheet was conceived the difficulty seems to have vanished and suc- 
cess followed the effort, as the only change made was to adopt the 
old letter dies to the shape of a bretzel. Why men should have 
groped so long in the effort to make a bretzel-cutter or bretzel ma- 
chine with the ordinary cake-cutters before them it is diflicult to 
understand, but the proof shows that they did so; but I cannot see 

that the mere fact that others were so long wandering by the 

2 wrong path Is any evidence that it requires invention to ac- 

complish what has been done by taking the direct path pur- 
sued by these patentees. All they had to do was to make the die 
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Order. 


Tueopore H. Burier et al. 
vs. In Chancery. 
GEORGE STECKEL ef al. ( 


And now come the complainants and pray an appeal in this cause 
to the Supreme Court of the United States, which is granted upon 
their filing a good and suflicient appeal bond in the sum of one 
thousand dollars, with sureties, to be approved by the clerk. 


45 Afterwards, to wit,on the ninth day of July, 1886, there was 

filed in said clerk’s office an appeal bond in said entitled 
cause; Which said appeal bond is in the words and figures follow- 
ing, to wit: 


Appeal Bond. 


Know all men by these presents that we, Theodore H. Butler, 
George W. Earhart, and William M. Crawford, as principals, and 
Spaulding & Merrick, as surety, are held and firmly bound unto 
George Steckel and Frederick Steckel in the full and just sum of one 
thousand dollars, to be paid to the said George Steckel and Fred- 
erick Steckel, their certain attorney, executors, administrators, or 
assigns ; to which payment, weil and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this — day of July, in the year of 
our Lord one thousand eight hundred aud eighty-six. 

Whereas, Jately, at a stated term of the cireuit court of the United 
States within and for the northern district of Illinois, in a suit de- 
pending in said court between Theodore H. Butler, George W. Ear- 
hart, and William M. Crawford, complainants, in equity, and George 
Steckel and Frederick Steckel, defendants, a final decree dismissing 
the complainants’ bill of complaint and awarding costs to defend- 

ants was rendered against the said ‘rheodore H. Butler, 
46-331 George W. Earhart, and William M. Crawford, and the 

said Theodore H. Butler, George W. Earhart, and Wil- 
liam M. Crawford having obtained the allowance of an appeal and 
filed a copy thereof in the clerk’s office of the seid court to reverse 
the said decree in the aforesaid suit, and a citation directed to the 
said George Steckel and Frederick Steckel, citing and admonishing 
them to be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation issuch that if the said 
Theodore H. Butler, George W. Earhart, and William M. Crawford 
shall prosecute their said appeal to effect and answer all damages 
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and costs if they fai! to make their plea good, then the above »bii- | 

gation to be void; else to remain in full force and virtue. 

THEO. H. BUTLER. SEA. j 

| G. W. EARHART. SEAL. 
| WM. M. CRAWFORD. SEAL. 

| SPAULDING & MERRICK. [sra..] | 


Sealed and delivered in presence of— 


CHAS. R. THOMPSON. 
GC. L. BUTLER. 


Witness to signature of Spaulding & Merrick : 


| Ki. L. THORSTON. 


Approved. | 
| HW. W. BLODGETT, Ju ige. : 


Endorsed : Filed July 9, 1886. Wim. H. Bradley, clerk. 
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STIPULATION. 


open vaapissare Rated 
20, g to Isaac W. Lincoln; and also because in 
view of th®ygtate of the art at and prior to their 
alleged invention®¥gpd_ discovery, no invention was re- 
quired in making sai tended inventions and combina- 
tions described and claimed 1 ir said letters patent No. 
274,204. 
BANNING SQANNING, 
Solicitors for D¥wydants. 
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STIPULATION. 


It is hereby stipulated and agreed by said parties that 
the bretzel cutter now here shown and marked “ Complain- 
ants’ Exhibit A,” in above entitled cause, shall be admitted 
in evidence in said cause; and it is admitted and _ stipulated 
by said defendants that they have, in their bakery in the 
City of Chicago, since March 20, 1883, used bretzel cutters 
identical with said machine or cutter “ Exhibit A;” and it 
is further stipulated that the certified copy of letters patent 
No, 274,264, marked complainants’ “ Exhibit B,” may be 
admitted in evidence in lieu of the original letters patent. 

FRANK BAKER, 
Solicitor for Complainants. 
BANNING & BANNING, 
Solicitors for Defendants. 
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COMPLAINANTS’ PRIMA FACIE EVIDENCE. 


Deposition taken in the Circuit Court of the United States 
for the Northern District of Hlinots, in chancery, in the cause 
wherein Theodore H. Butler, George W. Earhart and Wilham 


Mo Crawford are complainants and lrederick Steckel and 


re : FF, , : * 7T , 
(rE0r Le SMECKCL are Le fendants, OV CONRSCHUE Of pPariies. 


Present—Frank Baker, Esq., for the complainants, and 
Ephraim Banning, Esq., solicitor for the defendants. 

And thereupon came William M. Crawford, who being 
duly sworn in said cause, was examined in chief by Frank 
Baker, Esq., and testified as follows; 

©.1. You may state your name, age and residence. 

A. William M. Crawford; age, 44 years; residence, 
Columbus, Ohio. 
©. 2. Are you one of the complainants in this suit? 


A. tome. 


%- 


©. 3. What is your business and what is the business of 


your co-complainants ? 

A. Wholesale manufacturers of coffees, spices, crackers 
and confectionery. 

©. 4. What experience have you had in the manufac 
ture of bretzels or bretzel making machinery ? 

A. Well, I have had considerable. I have been in th: 
manufacture of bretzels for several years, and have mac 
some considerable bretzel machinery. 

©. 5. Are you familiar with the letters patent of tl 
United States to the complainants in this suit, No. 274,26. 
here shown you now ? 

A. Iam; [| am familiar with it and am one of the pa: 
entees. 

©.6. You may state who were the inventors of the 
vention therein described 

A. The inventors were Theodore H. Budler, George V 


arhart and myself 


ily MBB 
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©. 7. Have you seen and examined the bretzel cutter 
now before you, marked “ Complainants’ Exhibit A,” in 
this case ? 

A. Yes, sir; I have. 

©. 8. You may state wherein, if at all, the said bretzel 
cutter conflicts with or infringes upon the invention de- 
scribed and claimed in the said letters patent to the com- 
plainants in this case. 

A. In the first place, by a flat die of a bretzel shape and 
having the bow, the loops, the intermediate twisted portion 
and the ends with the central creaser, the side creasers, the 
end creasers—that is, the end creasers projecting into the 
bow. That is substantially as to the first claim. 

©.g. Now, you may state what differences, if any, you 
find between the machine that is now produced and shown, 
and the machine or parts of machine described and 
claimed in the first claim of said letters patent. 

A. I find none, 

©. 10. You may proceed with your answer as to the 
second claim in said letters patent, stating wherein, if at all, 
said machine conflicts with or infringes upon said second 
claim. 

A. In the combination of the perforated die for the re- 
ception and passage of scraps, with expelling studs, guide 
rods, base provided with feet or projections, springs and 
perforated plate. 

©.11. You may state what elements of the combina- 
tion described and claimed in the second claim of said let- 
ters patent you find used and employed in said machine ; 
and what elements, if any, of the combination described 
and claimed in said second claim of said letters patent are 
omitted in the machine now shown you, which is marked 
‘Complainants’ exhibit A.” 

A. They are all used and none omitted. The only dif- 


ference that I can see at all in the machine is simply the 


a 


26 


16 COMPLAINANTS PRIMA FACIE EVIDENCE. 
shape of the expelling studs—ours being round \ hile 


theirs are Oblong and elliptical. 

©.12. You may state what elements, if any, of the 
combination described and claimed in the third claim of 
said letters patent, you find used and employed in the ma- 
chine now shown you marked “ Complainant's Exhibit 4.” 

A. I find the bretzel shape die, having three off beaiing 
scrap passages or channels and perforations for the ex; cll. 
ing studs in combination with the expelling studs. 

). [ 3. You may state whether or not any element. of 
the combination described in said third claim are omitted 
in said machine now shown you, marked “ Complainaits: 
Exhibit A.” 

A. There are none omitted. 

(). 14. You may state what difference, if any, you find 
between the machine as described in said letters patent, 
drawings and specifications, and the machine now sho wn 
you. 

A. There are no differences with the exception of the 
shape of the expelling studs. 

Q). 15. And as to the difference in the expelling stias, 
you may state whether the difference extends to the use 
and operation of the expelling studs or only to the form 

A. Only to the form. 


Cross kxamination by Mr. Banning. 


X Q. 16. The three patentees named in this patent are 
partners in business, are they not ? 

A. Yes, sir. 

X 0.17. How long have they been using dies for 
cutting bretzels ? 

A. Well, about two years. 

X Q. 18. Can you point out in each of these claims the 
part or parts suggested or invented by each of the patent es 
Can you state what parts you suggested or invented; can 


you tell any of them ? 


2¢ 
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A. The off bearing scrap passages I suggested. These 
are the three central openings in the die for the purpose of 
picking or carrying up the central scrap, having an off 
bearing or flaring aperature. 

X Q. 1g. You were the first to suggest that off bearing 
scrap passage ; what was done after you suggested it ? 

A. Well, it was constructed in that way. 

X ©. 20. Had the dies or the patterns been constructed 
substantially as it now is, except it did not have that 
feature, before that suggestion ? 

A. Yes, sir. 

X Q. 21. Is that feature the only part that you 
suggested that you recollect of ? 

A. I cannot recollect whether I suggested anything 
else or not, at the presc nt time 

X Q. 22. Can you recollect any features that your 
partners, or either of them suggested ? 

A. Mr. Earhart first suggested the practicability of 
making a bretzel die for the purpose of making bretzels. 

X Q. 23. You used another form of bretzel cutter or 
die before making this one, did you not? 

A. Yes, sir 

X Q. 24. What was the difference between that and 
this one ? 

A. Well, there was a very material difference. The 
machine that we used previous to making this, was com- 
posed of two dies, one operating above the other, a male 
and female, located upon the periphery of the cylinders. 

X ©. 25. Did that die have any off bearing passages 
that you used before ? : 

A. I think not. 

X Q. 26. Did it have a flat die for cutting bretzels ? 

A. No, sir. 

X Q. 27. When was this so-called invention first made 
by you and your co-patentees ? 
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And thereupon came Henry Gross, Esq., who being duly 


sworn in said cause, was examined in chief by Mr. Baker, 
and testified as follows : 

(). - Please state VOUrF name, age and residence. 

A. Henry Gross; age, about OM Vears, My residence 
is really here as Lam here most of the time, although my 
family are in Tiffin, Ohio. 

©. 2. Have you been examined as an expert in patent 
causes ? 

A. I have been called in a case once or twice. 

©. 3. Have you had any experience in the examination 
of patents, soliciting or obtaining a patent for yourself or 
others ? 

A. 1 have had considerable experience in obtaining 
patents for myself. I have taken out in the neighborhood 
of 50, and I have had some expericuce in looking up the 
cases. That ts about my experience in that business. 

©. 4. Have you seen and examined the letters patent 
marked “ Exhibit B,” issued to the complainants in this 
cause and now shown you ? 

A. | looked them over a few minutes ago. 

(). 5. Have you also seen and examined the bretzel 
cutter marked “ Exhibit A,” and now produced and shown 
vou ? 

A. | have. 

©.6. You may state wherein, if at all, the said machine, 
* Exhibit A” infringes upon or conflicts with the first claim 
of the patent now shown vou marked “ Exhibit B.” 

A Well. that shows the flat die just the same as 1s 
claimed here [indicating “ Exhibit B" |]. [ think they are 
identically the same. 

©. 7. Then, between the machine now presented, “ Ex- 
hibit A,” and the machine, or parts of machine, described 
in the first claim of the patent, you say you find no 


difference ? 
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A. No difference ; no, sir. 


(). 8. Now, as to the second claim of the patent you 
may state what elements, if any, in the combination de- 
scribed and claimed in the second claim of said patent you f 


find used and employed in the machine now shown yo 


A. I find the same thing except in a difterent ‘orm 
The plungers are different from what they are in this 


©.g. You may state whether or not all of the elenents 


described in that claim vou find in that machin« 


A. All that 1s claimed in that I find in this machin 


©. 10. You may state whether you find in that machin | 
any element omitted that is described and claimed ino said 
second claim 

A. No, | don't see anything omitted, exc pt the ch, rere | 
of the plungers—the form. ) 


QM. 11. Now, as to the third cla‘m. You. may > tate 
what elements described and claimed in the combination, in 
said third claim of the patent, you find used and empl: ved 
in the machine, “ Exhibit A,” and what omitted. 

A. I don't see that tere are any omitted; I think © jat 
they are all used here, from the appearance. 


~ 


(). 12. Please state and explain the difference or di‘er- 


ences between the expelling studs, as described in the 
1] 


patent, and the expelling studs as used and employ: in 


» lll pas 


the machine now shown you, marked “ Exhibit A. 


A. Inthe machine the expelling studs seems to fil) up 
the whole space following the bretzel. In the patent they 
are round studs that passes through there 

Q). 13. What difference, ifany, do you find in the ise 
and operation between the expelling studs described in | | 
patent and the expelling studs found in the machine ? 

A. Well, [T presume that the studs in the mach ne 
would be more apt to throw it out fully than the round 


studs would be in the other. but the principle is the sanie 
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(). 14. You may state whether, in your opinion, the 
difference between the expelling studs found in the machine 
and the expelling studs described and claimed in the patent 
Is one of substance or one of form only. 

A. One of form only. I think it requires no invention 


to make the change 
Cross Examination by Mr. Banning. 


XQ. 15. Did you ever see the complainants’ bretzel cut- 
ter in operation ? 

A. I did not. 

X U). 16. What is the object of the invention ? 

A. I presume for cutting out bretzels. 

X Q. 17. In what respect, if any, does the bretzels cut by 
this machine differ from those madc by hand ? 

A. Well, I don’t know that I conld tell you the differ- 
ence, 

X Q. 18. Is there any difference ? 

A. They look the same to look at them. I don’t know 
— of course. a person can tell whether they are made bv 
hand or machine; they can tell the difference. I don't 
believe there is any difference in the bretzels. 

X Q. 19. What is a bretzel ? 

A. Well, [dont know how to answer that. It tsa 
kind of cake that is used. I don’t know what they are 
made of. 

XQ. 20 Isn't it a hard cake of a particular form ? 

A. T suppose it is a kind of cake that is made for eating 

X Q. 21. And are they not alavays made of the same form 
whether they are made by hand or machine ? 

A. I think they are all of the same form as faras I have 
seen. I don't know as they are made any different; they 


may he. 


mG. 


the particular form of a bretzel, as distinguished from ot er 


forms ? 


A 
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COMPLAINANTS. 


Then a bretzel cutter is acutterto cut a cax« 


Yes sir 


Signature of witness waived by agreement of parties 


STATE OF ILLINOIS, } 
(COOK COUNTY j 


I, Eugene S. Bean, a notary public in and for ¢ 


County, [llinois, solemnly certify that the above nat 


William M. Crawford and Henry Gross were by me 


duly sworn to testify to the truth, the whole truth, 


nothing but the truth in the said cause ; 


depositions were reduced to writing in the presence of 


witnesses and signed by said Crawford in my presence 


that the fore Ol os 


in 


”y 


d 


mod 


that the signature of said Henry Gross to his deposition as 


waived, and that during the taking of said depositions both 


parties were represented by counsel, and that same were 


taken an July tt and 12, 1883. 


EUGENE S. BEAN. 
Notary Publy : 
Cook C. 


Notary fees, $10. 


Paid by complainants 
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DEFENDANTS’ EVIDENCE. 


_ Proofs tor final hearing, taken on the part of the defend- 
ants in the above entitled cause, pursuant to the 67th 
Equity Rule, as amended, before James Sangster, special 
examiner, at his office in Buffalo, N. Y., Sept. 74, 188}. 


Present: Ephraim Banning, Esq., ef counsel for defendants, 


and lrank Baker, £:sq., of counsel for complainants. 


GEORGE |. HILL, a witness produced, sworn and exam- 
ined on the part of the defendants, deposes and testifies as 
follows, in answer to questions by Mr. Banning : 

(). 1. State your name, age, occupation, place of resi- 
dence, and what business vou have been engaged in for the 
last eight or ten years 

A. George J. Hill; age, 54 years; present occupation, 
machine printer in the office of the buffalo Vorning Express, 
I residc in Buffalo, N.Y. | have been with the Zafress 
between three and four years. Prior to that I was engaged 
between two and three years with the Cash Recording 
Machine Co. of this eity; before that time | was with J. W. 
Ruger & Co., cracker machinery manufacturers, this city, 
for five or six years 

(). 2. Are you acquainted with the machinery used by 
bakers generally ? 

A. lam; yes, sir 

(). 3. Do you know what a bretzel 1s? 

A. Yes. sir: IT have known ever since I was about 12 
vears of age 

). 4. Lid you ever have any thing to do with the getting 
up of a bretzel cutting machine? If so, when, where and 
who with ? 

A. I did; in the years of 1875 or 1876, somewhere tn 
those two years—in J], W. Ruger’s shop. A young man, 
by the name of Adam Adamy, was a partner with me in 


getting up the machine, and a young man by the name of 


a , 
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for us. 


od 


; (2, $. State how that machine was constructed, and il 


about your making it. 


A. The machine was constructed with two cross hes 


Lhe first cross-he ad from the dough brake carried the 
tiny device for the bre tzel: the second ¢ ross-head carr ed 


the former of the bretzel, that is, the part that gives it its 


a lower die, or former, corresponding with the upper. ‘The 
lower die worked automatically with the machine so as to 
meet the upper one at every down stroke, and at every wp- 
per movement of the cross-head the lower die would reec de 
back and take the dough from the cutter ready to be 
! formed. We made the model; it was a foot long, rone 


inches in width and about 12 inches high; we made it to 


: co into the Patent Office. The frames and cross-head were 
made of wood, with tron bearings; the cutters were made 
of steel; the punches were made of tron; the formers and 
| clearers were cast of brass; the shafting, gearing and ¢ 
necting rods were of iron. 

©. 6. Did you ever cut bretzels with that machine ? 
A 


die that was intended for the model. and laid them in 


es 


Yes, sir. We cut bretzels with the same punch 2 


former by hand, and formed them there by the pressure of 


the hand—the two formers working on dowel pins, which 
kept them in line from top to bottom, or until they nit 
We had to press them by hand on account of moulds bei J 
in two parts, and because we wanted to satisfy ourselves 
that it would make a perfect bretzel, before attaching t! 
iron moulds to the model. There was a great deal of lab 

attached to the lower mould on account of its clearer fo 
raising the bretzel after formed and ready te be carried o: 


the apron. 


(cll tee ike ie ET no en at 


John Berry helped work on it; and Charles Waldo dic the 


engraving for the clearers and formers of the machine 


twist and forms it round on top and bottom, with the aic of 


a 


ose 
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©. 7. In what respect, or to what extent, were the 
bretzels thus formed like hand-made bretzels ? 

A. They had the twist and shape of a hand-made bret- 
zel on both sides, the former being. on both top and 


bottom 


©. 8. Do you mean by that they had the appearance of 


hand made bretzels ? 

A. Ido; by experience 

).9. Was there any scrap passage in your bretzel cut 
ter, above described? If so, how was it arranged, and into 
what did it deliver the scraps ? 

A. The seraps were carried off on an extra apron, in a 
sheet of dough, the part not used for the bretzel, and de- 
posited in an ordinary dough box. The scraps were taken 
from the first cross-head, from the dough brake. 

©). 10. Look at the specification and drawings of the 
Butler, karheart & Crawtord patent, No. 274,204, sued on 
in this cause, and state whether you understand them and 
the devices described and shown tn them. 

\ Yes. Sit 

U) 1] Looking at the claims of this patent separately, 
state what device, if any, the bretzel cutter, made by you 
and Adamy had _ that you find specifed in such claims 

()bjected to by complainants 

A. As to the first claim of this patent, our bretzel cutter 
had a flat cutting surface, which deposited the dough on 
the under former so as to give it the twist, and clearers in 
such former for clearing the bretzel from the same. The 
clearers. F. act the same as our lower clearers did, on the 
same principle for clearing the dough from the cutter and 
mould combined. Ours had the same forming of bretzel 
that this cutter has, only our former rounded the bretzel on 
both sides. As tothe second claim, ours had a clearing 
device about the same as represented by the expelling studs 


Fk Asto the third claim, there is nothing that I can see 


s 


& 
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that interferes with us, unless it is the flat bretzel-shaped 
die having three off-bearings. 

©. 12. Did the bretzel cutter, made by youand Adamy, 
have a flat, bretzel-shaped dic, with three off-bearing internal 
scrap passages, or channels, or not ? 

Objected to by complainants. as leading. 

A. The cutter was flat, with three bearings, but no in- 
ternal scrap-clearing. 

(). I 3. What were those three bearings for ? 

A. To shove out the serap. 

(). 14. Then, what was the difference between your 
three bearings used to shove out the dough, and the 
“three off-bearing internal scrap passages, or channels, 
mentioned in the third claim of this patent ? 

Objected to by complainants,as leading. 

A. The difference is, their scrap went up through th 
cup, and ours remained on the flat surface and was carrie 
off onto the apron, and by it to the dough box; that is a 
the difference between them. 

©. 15. Did your flat, bretzel-shaped die have perfora 
tions for the expelling studs, or clearers ? 

Objected to by complainants as leading. 

A. It had clearers for the purpose of clearing the bret 
zel from the frame, which fit into perforations in the moul: 
the perforations being of the same shape as the clearers. 

©. 16. How were your clearers constructed and 2 
ranged to operate, as compared with the expelling studs [’, 
of this patent ? 

()bjected to by complainants, as leading 

A. Our clearers formed part of the shape ofa bretz:|, 
and was located at different points of the bretzel so as to «n- 
able it to clear it readily. The difference between the ¢- 
pelling studs of this patent and our clearers is, that these ie 
round, and ours was in the shape of different parts of t! 


bretzel. 


RUA daa ue ee a a en eae eee en 


DEPOSITION OF GEORGE J. HILL. 27 


©. 17. Did your flat bretzel-shaped die have the bow a 
mentioned in the first claim of this patent ? 

Same objection. 

A. Yes sir. 

(). 18. Did it have the loop a’a’ of this claim ? 

Same objection. 

A. Yes, sir; we could not form a bretzel without them. 

©. 19. Did it have the ends a* and a* of this claim ? 

Objected to as leading. 

A. It did. 

©). 20. Was it provided with a central creaser, as a® of 
this claim ? 

Same objection. 

A. It was. 

©. 21. Did it have side creasers, as a*°a® of this claim ? 

Same objection. 

A. Yes, sir: it did. 

©. 22. Did it have end creasers, as a’a”, projecting in- 
to the bow as in this claim ? 

Same objection. 

A, Not exactly the same as these ; the ends of ours ex- 
tended out further than these to give it more the shape of a 
hand made bretzel; that is all the difference. 

©). 23 How were all these parts arranged with reference 
to each other and to the flat die for cutting the bretzel, as 
compared with the arrangement shown in the drawings of 
this patent? 

A. Our machine worked similar to this cutter, when at- 
tached to the machine, with the difference, that ours did not 
forin a bretzel until after the second movement of the cross- 
head : after the first one was formed it formed a bretzel at 
every Mov\ ement of the cross-head: that ts, the first move- 
ment of the punch, or cutter, cuts out the dough and leaves 
the part that is to be made into the bretzel in the lower part 


of the former, or what might be called the female die; then, 
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as the punch or cutter ascends, this former, containing ‘| 
dough for the bretzel, is thrown forward by an internal c: 
directly under the upper part of the former ready for | 
down stroke of the cross head, which down stroke forr 
and completed the bretzel Phere were no other differen 
between our arrangement of the parts mentioned in the qt 
tion and the arrangement shown inthe drawings of t! 
patent, except that our bretzels showed the twist on be 
sides. 


(), 24. Did, or did not, the bretzel cutter made by 4 


‘| 


(| 


and Adamy have a die perforated for the reception and pis 


age of the scraps, and expelling studs or clearers ? 

Objected to, as leading 

A. It had no passage for expelling the scrap, but h 
clearers in the former but not in the cutter 
©. 25. Was the bottom bretzel shaped die made by y 
and Adamy, perforated so as to receive the scrap and pert 
of its passage ? 

A. No, sir; the bottom die was made to receive the dou, 
in the shape of a bretzel, ready to be formed. 

().26. Wid your bretzel cutter have guides or uprigh 


as C in the second claim of this patent ? 


me 


A. No, sir: it had the dowel pins to guide the upper at | 


lower dies so as to make them fit when they come togethe 
The studs C are used in all cutters made for the Ruge 


New York, or Roth, McMahon & Co cracker machines. 


©). 27. Did vour cutter have the base B with the feet «» 


projection 4° of the second claim ? 


A. No, sir: it had the SaATne piece AS 3 the shape of 
bretzel, fixed stationary to the cutter to allow the punch 
to vo through into the dough to the cutter, the upper pie 
acting as a clearer to clear the dough from the pune 
Phe device used in the cutter shown in this patent is used i 


all ordinary cutters 


ED gy LM 
- v - 


| 


+ 
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The last clase of the answer objected to as not responsive. 

(. 28. Did your cutter have the springs 4 of this second 
claim, or not? 

Objected to, as leading. 

A. No, sir; we did not use any on the machine. 

©. 29. Did your cutter have the perforated plate D, or 
hand piece FE, of this second claim ? 

Same objection. 

A. It had the perforated plate D, but not the hand 
plate r.. 

©. 30. What became ofthis bretzel cutter made by you 
and Adamy ; 

A. It was left at Ruger’s, in the upper work shop, when 
I left to engage 
1876, I think. 


©. 31. Was itso placed or used during the time it was 


- in other business—which was in the year of 


under your control, and at the time of your leaving Rugers, 
that the workmen or others could readily see and understand 
its construction and operation ? 

Same objection. 

A. They could at the time I left, but not before as I 
keptit under lock and key in my experimenting room, part 
of it. Adamy remained, and I left it with him in the upper 
part of the shop. It was left on the bench so that any body 


could see it who went there 


Cross kvamination by Mr. Baker. 

XN OQ. 1. What do you mean by the statement in answer 
question 27, that “this device, used in the cutter shown in 
this patent, is used in all ordinary cutters © ? 

A. The clearers, springs and studs, are usedin all ordinary 
cutters 

XQ. 2. Then, the only machine you and Adamy made 
was this machine spoken of, that was intended to be used as 


a modelin an application for a patent ? 


39 
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A. Yes, sir; that was the only machine built. It was a 
experimental machine also; we built it heavy. 

X QO. 3. When did you complete this machine ? 

2 3 : 

A. Inthe years 1875 and 1876, or about that time. 

XQ. 4. Did you ever make any bretzels with it, except 
the few you made by hand in experimenting with the ma- 
chine ? 

A. No, sir. 

XQ. 5. And of course it was never put in practical op- 
eration for the manufacture of bretzels for use or sale ? 

A. No, sir. 

X Q. 6. Nor was any application made for a patent up- 
on it, or any part of it? 

A. No, Sir. 

X 0.7. Do you know what became of the machine or 
model, spoken of, after you left Rugers in 1876 ? 

A. I donot. J have never seen it since I left there, 

X 0.8. Then, so far as you know, the whole invention 
or attempted invention was abandoned about 1876 ? 

A. It was. 

X Q. 9. In your machine, the bretzel was first cut and 
then by a second operation tormed, as | understand ? 

A. It was. 

XQ. 10. Describe the parts of your machine used in 
cutting the dough, their operation 

A. The dough was run from the brake to a steel cutter 
composed of two plates, the dough running between them, 
the lower acting as a cutter and tae upper as a clearer 

XQ. 11. Where was the serap lett ? 

A. Between the two plates, until such time as it is ready 
to move forward for another cutter to punch, and carried on 
the apron to the scrap box. 


XQ. 12. Then, al! the scraps were carried together, 


—— 


5 — a, a 
4 


:~ 
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the internal as well as the external, on the apron to the 
scrap box ? 

A. Yes, sir. 

X Q. 13. Inthe second operation, that you call form- 
ing the bretzel, were any scraps formed ? 

A. There was no scraps formed in the second operation. 

X (). I 4. Then. in the first or cutting operation, with 
your machine, there were formed and left three internal 
scraps in each bretzel, and the external scraps ? — 

A. Yes. 

XN Q. 15. What became of the external scrap? 

A. It was carried forward on the apron. 

X @. 16. What became of the internal scraps ? 

A. They followed the external—went with them. 

xX se 7, How could the apron deliver the dough on 
the face of the lower cutter, or between the two cutters or 
plates ? | 

A. The dough was pressed on the apron on_ the brake 
which runs to the edge of the cutter on a level with it. The 
dough was drawn through onto the scrap apron before 
stirting the first cut, and said scrap apron being also ona 
level with the cutter and traveling a trifle faster than the 
brake apron, would ciuse friction and carry off the dough 
and scrap, drawing it through 

XQ. 18. That is, you suppos: it would so work, but 
the michine was never operated with aprons, was it ? 

A. ' did not suppose it, T saw it done, and built the 
mach ne to doit, an 1 put it in practicalus:. [Phe bretzel ma- 
chine was not operated with aprons 

X Q. 19. What other machine do you refer to? 

A. I refer to the machine built for George Mugridge & 
Son, by J. W. Ruger & Co., known as the punch machine, 
and now in use at this place. It is a cracker machine, for 
making a ssanless cracker. The same kind of a machine 


is also used in Chicago and other cities 


a oo 
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X Q. 20. Have you ever taken out letters patent for any 
machine ? 


A. | have. 


Re-dircet kkxamination by Mr. Banning. 


R-d. YQ. 1. Why did not you and Adamy take out a pat- 
ent on this machine ? 

Objected to. 

A. For the want of means, and because of ty going in- 
to other business, as [ agreed with Smith, Dunn & Co., with 
whom I afterwards engaged, that | would not do anything 
except work on their machine, the cash recorder. 


R-d QO. 2. Was your not applying for a patent because 


the machine was in any way impractical or imperfect in its 
operations ? 
A. It was not 


R-d. YQ. 3. You speak of the machine having been built 


heavily ; state how it was built as to strength, weight, siz ‘ 
and capability for work. 
A. The frame was made of oak timber 79 ofan inch: the 
the cross-head was made of hickory, with iron bearings, 12 
inches long,g inches wide, 12 inches high, and tn all its 
parts made strong enough to form asmall sized bretzel, such 
as are now In use .  f 
R-d. QO. 4. In the words of cross question 7, you speak 
of the invention having been “ abandoned about 1876; was 
this abandonment because of inpracticabilitv inthe machine, 
or because it was in any way incomplete or imperfect in ' 
construction or operation ? 
A. It was not. 
4 


R-d. QO. 5. Asa matter of fact, was or Was not your in 
vention brought to that point which fully and clearly de 
monstrated its practicability ; in other words was it or was 
it not a pertected invention, capable of practical operation— 


at the time vou left Rugers about 1876? 
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A. The parts of the machine were very near all done, and 
if | had remained a week or ten days longer would have been 


put together. 


Re-cross Examination by Mr. Baker. 


R. X QO. 1. When you say, on your re-direct examination, 
that your machine spoken of was built strong enough to 
form a small size bretzel, you mean, do you not, that it was 
strong enough to form such bretzel when operated by hand, 
and not that it was strong enough to be used in a bretzel 
bakery ? 

A. It was not strong enough to be used in a bakery. 

R.X Q. 2. And, in fact, you say that this machine was 
never put together; how then did you form or make any 
bretzels with it ? 


A. By using the cutter and moulds by hand. 


f Gro. J. Hitt. 
It is stipulated and admitted by counsel for complainants 
that, it called as a witness, Adam Adamy, mentioned in the 
lores Ine deposition, would testify the same as the witness 


George |. Hill has testified in the foregoing deposition. 


o- 


I. James Sangster, special examiner, hereby certify, that 
all the procedings aforesaid were hadas stated; that I was 
attended by Frank Baker, sq., and Ephraim Banning, Esq,. 
of counsel respectively for the parties to the cause named in 
the caption hereto, and by the witness Geo. ]. Hill, at the time 
and place stated; that said witness was first sworn by me to 


testify the truth, the whole truth, and nothing but the truth 


in sad cause; that his d-position, as contamed in the forego- 
ing questions and answers, was written by me in his _pres- 
enc:, ind in the presence of said couns:l, and read over to 


him, and signed by him as and for his deposition in said 
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cause; and thet [am not attorney or of counsel for either of 
said parties, or in any way interested in the result of said 
cause. In witness whereof I hereunto set my hand this 14th 
day of September, A. D. 1883. 
JAMES SANGSTER. 
Special lxvaminer. 
Kexaminer's fees $15. 
Paid by defendants solicitors 


JAMES SANGSTER 


Proofs for final hearing taken on part of defendants mn thi 
above CaS : befor John aA Robb, notar) publi al th Offi c 
of S. S. Marvin & Co., Pittsburgh, Pa., the 15th day of Sep- 
tember, 1883. Present: krank Baker, ksq., of counsel for 
complainants, and bL:phram hanning, bsq., of counsel for 


li S¢ nadants. 


Corxetius EK. Rumsey, a witness produced, sworn and 
examined on part of defendants, deposes and testifies as 
follows, in answer to questions by Mr. Banning. 

QO. 1. State your name, age, occupation and place of 
residence. 

A. Cornchus E. Rumsey; age, 39 vears; occupation, 
cracker manufacturer, of the firms of S.S. Marvin & Co., 
and Cleveland Baking Co.; residence, Pittsburgh, Pa. 

QO. 2. How long have you been engaged in the manu. 
facture of crackers, and what is the extent of your business ? 

A. Over 14 years. We are one of the largest concerns 
in the country, running seven reel ovens and seven flat 
Ovens. 


©. 3. Is your firm engaged in the business of manufac- 


turing crackers, cakes. etc? 
A You on, 


QO. 4. Does vour firm also manufacture bretzels ? 
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A. We do; have made them for about four years, I 
think—probably longer. 

©. 5. How long have you been cutting out bretzels by 
dies or machine ? 

A. Ever since the winter of 1880-1 

().6. Please state when you made your bretzel cutting 
machines, describe their construction and manner of 
operating, etc. 

A. The making of bretzels by hand is slow, tedious and 
uneven work. Taking the old fashioned cookie cutter as a 
starting point, we made a tin cutter in the shape and form 
ofa bretzel, cutting the dough with it by hand. The next 
step was to employ and use for this purpose, a cutter used 
by cracker bakers when working by hand, and we had a 
cutter made of the same style as the tin cutter, but made 
with springs and clearing plates to expel the bretzel from 
the cutter. This involved no new principle and was only 
what had always been done in cracker cutters, notably so 


in those for letters, numerals, ete 


I cannot state exactly when this idea came to us, but the 
first cutter was used in the early part of March, 1881. Find- 
ing this hand caitter with springs to work well, we desired 
to apply it now to work on a cracker machine, and built a 
small model, and run it on the cracker machine, in the 
early part of May, 1881. Irom this model we made a cut- 
ter of ordin iry construction for the bretzel machine : this 
cutter was finished and put in operation about June 7, 1881, 
andis stillin use. Some time in the latter part of the year 
ISSt, we attempted to improve this cutter by altering it in 
such a way as to have it show lines, or impressions, on the 
face of the bretzel. in closer imitation of hand made bretzels. 
which are twisted and the ends pushed down into the bow 
of the bretzel. This cutter did not work satisfactorily, and 


we have not used it except for experiments. These dates 


4 
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are all fixed in my mind by our invoice book, giving bills 
for work done on the various cutters. 

(). 7. As I understand, you say all these cutters, except 
the tin one first mentioned by you, were used on the 
machine, Is this correct ? 

A. With the exception of the first two named, the tin 
cutter and the spring cutter, they have been so used. We 
used Lretzel cutters on cracker machines in the early part 
of May, ISS]. 

(). 8. Look at the specification and drawings of the 
Butler, Earhart & Crawford patent, No. 274,264, and state 
whether you understand the bretzel cutter shown and de- 
scribed therein. 

A. I think Ido. I have had a copy of the patent, as | 
have of all other bretzel cutter patents up to date, and have 
examined them all. 

(). 9. State wherein the bretzel cutters, which you have 
described as used by your firm, were like or unlike the 
bretzel cutters shown in this patent, in construction and 
manner of operation. 

A. Taking our cutters from. first to last, I see nothing 
in the patent spoken of that we have not used, and no prin- 
ciple involved that has not been in use in this country for 
at least 12 years. I have seen imported goods manufac- 
tured on the same principle, made before that time 

©. 10. Wherein, ifat all, Goes the bretzel cutter, shown 
in this patent, differ from ordinary cutters and devices used 
for making crackers, cakes, ete.? 

A. I see no novelty whatever. 1 believed there was no 
novelty in our cutters, and was so well convinced of it that 
our firm did not apply for a patent, resting solely upon 
keeping the construction a secret as long as possible 

(). af llave you been accustomed to take out patents 
for inventions made for use in your business ? 


A. Our firm has, and is interested in parents now. 


di 
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©. 12. As I understand, you say it has been the custom 
to cut dough into various shapes, such as letters of the al- 
phabet, numerals, etc., for many years, exactly on the same 
principle and by the same mechanism as shown in this 
patent, No. 274,264. Is this correct ? 

A. Yes, sir. 

©. 13. From your knowledge and experience in business 
would you consider that anything more than the ordinary 
skill of an ordinary mechanic was required in making the 
devices shown and described in this patent, No. 274,264, 
similar devices being previously used for similar purposes ? 

A. As I have previously said in regard to the construc- 
tion of our cutters, we applied no ingenuity other than that 
known to our grandmothers and all firms in the cracker 
business, applying no new principle or device. Had we 
believed our applications of this principle original, we cer- 
tainly would have applied for a patent. We believed they 
were not patentable, and believe so still 

Answer objected to by complainants’ counsel, as not 
being responsive. 

©. 14. If you have any models or bills relating to the 
bretzel cutters you have mentioned, please produce and 
identify the same. 

A. The original hand cutters, made of tin, which we 
first used, | now produce. The spring cutter has been 
mislaid. The original model for our first cutter used on 
the machine, I also produce. | also produce bills for first 
tin cutters; for the hand cutter with springs and clearers ; 


for the model. and for the cutter made after this model. 


Vir. Bannine. I now offer in evidence two models and 
four bills produced by witness, and the same are marked. 
defendants’ exhibit No. 1, defendants’ exhibit No. 2, defen- 
dants’ exhibit No. 3, defendants’ exhibit No. 4, defendants’ 


exhibit No. 5, and defendants’ exhibit No. 6, respectively. 
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(). 15. Is this model, which | have offered in evidence 
as ‘* Defendants’ Exhibit No. 2,” complete in every respect, 
or is any part wanting ? 

A. The center blade of the cutter is missing, also the 
springs. 

(). 16. In the cutters which you have described, and in 
this model, “ Defendants’ Exhibit No. 2," were there three 
off bearing internal scrap passages or channels ? 

A. There were. 

Q.17. Did you have any conversation with either of 
the complainants in this case before this patent was tssued, 
in reference to bretzel cutters? If so, please state fully, 
when, with which one, and what was said 

A. I bad a conversation wich Mr. Crawtord in regard to 
the bretzel machine, a ycar or more afer we had used our 
machine. In this conversation, Mr. Crawlord desired to 
see our macuine, Eceling that the whole value of our use 
of this device lay mn the SeCrecy of Its yee. We declined to 
show 1t. In that conversation Mr. Crawford stated that we 
were no doubt using a machine that infringed his patent, 
adding incidentally that his patent covered the cutting of 
dough into bretzels, whether on curved or flat surfaces. At 
that time no such patent Was in existence, nor was it men- 
tioned or hinted at in any patent then granted. [| believed 
then, and | believe now, that it was said to discover how 
we were making our bretzels. It had been a matter 
of surprise to me that, selling these bretzels to so many 
bakers, no one had ever before suspected from their ap- 
pearance that they were cut with an ordinary cfacker cutier. 
That it was so discovered, finally, is proven by the con- 
struction of the Roth—-McMahon cutters, which we never 
heard of until within the past four weeks. We were so 
fearful of cracker machine manufacturers making these cut- 
ters for other manufacturers, that our first four cuiiers were 
built in Pittsburgh, by an ordinary mechanic, under our 


- 


a 


own supervision. To the best of my recollection, this con- 
versation occurred more than a year ago, or about a year 
ago. 

Answer objected to by complainants’ counsel, as_ not 
being responsive. 

©. 18. How long has it been the custom to cut dough 
on both curved and flat surfaces, by means of dies or 
cutters, in the manufacture of crackers, cakes, ete.? 

A. Lam not old enough to tell. I think there is not a 


man living who saw the first cut. 
Cross kkxramination by Mr. Baker 


XN QO. 1. What department of the business of your firm 
have you had special charge of ? 

A. In Pittsburgh, when Mr. Marvin is at home, | have 
charge of the financial department. In our business in 
Cleveland, | have charge of alb departments, financial and 
mechanical; and in Pittsburgh, in Mr. Marvin's absences, 
sometimes extending over six months, I have charge of 
all departments. 

X Q,2. Do you mean to say that, so far as your 
knowledge extends, the first bretzels that were cut by dies 
were cut by your firm as mentioned by you in your 
examination in chief ? 

AI have no recollection of any other, unless the 
machine for making bretzels used in Crestline, Ohio, could 
be called cutting by dies. 

X QO. 3. Was not the bretzel machine mentioned by 
you in your last answer, the bretzel machine mentioned 
and described in the patent to Lampert and Huber, No. 
184,786 ? ; 

A. Probably it was; I know of only one machine in 
Crestline. 

X Q. 4. How long have bretzels been manufactured ? 


~ 
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A. Iam not old enough to state, or Dutch enough to 
Answer. 

X QO. 5. Were you acquainted with Mr. Crawford prior 
to the time of your conversation about a year ago ? 

A. Yes, sir 

X 0.6. Had you, or any one of your firm, scen or ex- 
amined the machine manufactured under the Lampert and 
Huber patent, and used by the complainants in this case, 
before this conversation with Mr. Crawford ? 

A. I think IT had 

X Q. 7. When and where ? 

A. I think I| had seen it 


(882. at Columbus, Ohio 


n the morth of November. 


— 


XQ. 8. Is it not true that your m. cbine has been kept 
at work as secretly as pos ible up to this time ? 

A. Itis trv 

X QO. 9. Whom have you permitted to see it ? 

A. NO one whom we cfhuld prevent secing it 

7 () 1O Describe the precautions us¢ ds to prevent 
persons from s cing 

A, No extraordinary precautions; any one in’ our 
employ could have seen it 

XQ. it. Did you not refuse to let your traveling 
sc'ceman see-< ‘nN use ? 

A. Not to my knowled:« | 

X ©. 12. Was your firm engaged in the manufacture of 
bretzels by hand pror to their manufacture by machine, as 
stated by you? If so, for how Jong and to whet extent ? 

A. We were manufacturing bretzels by hand. for our 
own trade, and to supply other bakers, before we made 
them by machine—since 1878-9 

X ©. 13. Will you produce and have attached to your 
deposition samples of bretzels cut with your machine, both 
baked and before beking ? 


A. Yes, we will produce them, and mark them. 
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X Q. 14. How did the spring hand cutter, mentioned 
by you in vour examination in chief, differ from the tin 
hand cutter, “ Defendants’ Exhibit No. 1" ? 


A. Simply in the use of the spring and clearer to expel 
the dough. 

XQ. 15. Then the shape of the cutter and the shape 
and form of the bretze! made by the spring cutter was pre- 
cisely like that made by the cutter, “ Defendants’ Exhibit, 
NO. t?° | 

A. Yes, sir. 

X Q. 16. The bretzel cutters then that are now in use 
by your firm are made after the model, “ Defendants’ 
Exhibit No. 2?” 

A. Yes, sir; the same as the cutter we used in May, 


iSSt. and ever since. 


Re-direct kxamination by \%r Banning. 


R-d.Q. 1. What can you state as te your: making or 
using dies, or cutters, having the particular creasers and 
twisters mentioned in this patent, No. 274, 264? 


A. In the latter part of February, 1882, we completed a 


cutter, similar in general construction and work to “ Defen- 
dants’ Exhibit No. 2,” but with the addition of dies to 
crease the dough in the middle of the bretzel, where the 
arms are supposed to cross and where the ends are 
supposed to lap on the bow of the bretzel. By re- 
fering to our accounts, not now at hand, I can place the 
plan for the cutter at an earlier date; some months before 
February, 1882. Our books show that this cutter was 
complete February, 1882. This cutter did not work as 
well as the previous one and has never been used except 
for experiment. We have the cutter now in our factory ; 
some of the parts are missing but no doubt could be found. 


This cutter was provided with the creasers, as defined in 


r ¢) 
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the patent No. 274,264, as “ center creaser a®, side creasers 
a® and a®, end creasers a‘ and a‘, projecting into the bow 
a, substantially as shown and described. 

R-d. ©. 2. How long has it been the custom to crease 
the dough by dies or cutters in the manufacture of crackers, 
cakes, etc.? 

A. We have used suchi cutters for about 12 years, and I 
have seen goods creased with cutters, made by other bakers 
at an earlier date. 

Re-cross keramination by Mr. Raker. 

R.X O. 17. Who in your shop, if any one, worked 
upon the cutter mentioned by you in your re-direct exami- 
nation; | mean in getting up the cutter ? 

A. Mr. Krebs, probably ; that is, we had a man here 
with him, but Mr. Krebs probably did the work. 

R.X Q. 18. Who made itt? 


A. I donot know that [am obliged to answer that. If 


there should be any lability we would wish to assume it, 
and not involve the party who made the cutter. It was 
built after drawings furnished by myself or Mr. Marvin and 
under the direction of one of LIS. 

R. X OQ. 19. Do you, then, refuse to state where, or by 
whom, this cutter was made ? 

A. I do; without consulting Mr. Marvin. 

Rk. X Q. 20. Why did you not, during your examina- 
tion in chief, or in your cress examination mention. or 
refer to this cutter ? 

A. ro tell the exact truth, | did not then consider it 
important; but on picking up Mr. Banning’s copy of Mr. 
Crawford's deposition, which lay on my desk, I read a few 
words which showed me thts cutter might have an import- 
ant bearing on the patent. 

RX Q. 21. Will you now produce the cutter for inspec- 
tion? 

A. Yes, sir, I will; and now produce tt. 
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R XQ. 22. What was done with the cutter now 
mentioned after it was constructed ? 

A. Assoon as we got the cutter, we put it on the ma- 
chine and cut bretzels with it. If ] have not forgotten, we 
broke it before we worked it two hours and sent it to be re- 
paired. The idea was perfect, but the mechanical construct- 
ion of the cutter seemed to be faulty. 

R. X Q. 23. When did you remove the creasers ? 

A. I can’t remember. 

R. XN QO. 24. Who in your shop has had charge of this 
cutter since its coustruction ? 

A. Mr. Krebs 

CORNELIUS k. RUMSEY. 


Mr. BANNING. I now offer in evidence one of the Cups 
and creasers from the cutter referred to by witness in his re- 
direct and re-cross examination, and the same is marked 
“ Defendants’ Exhibit No. 7." Also samples of raw  pro- 
duct of “ Defendants’ Exhibit No. 2°, marked “ Defendants’ 
Exhibit No. 8°. Also, samples of baked product of “ Defen- 
dants’ Exhibit No. 2", marked “ Defendants’ Exhibit No. 9”; 
also samples of raw product of * Defendants’ Exhibit No.7”, 
marked “ Defendants’ Exhibit No. 10°; also samples of 
baked product of * Defendants’ Exhibit No. 7”, marked “ De- 
fendants’ Exhibit No. 11" 


Ol 
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(DEFENDANTS Exuisit, No. 3.) 


k. W. Demcer, Jerre ) ie ‘ ; 
> fe einen PITTSBURGH, Pa., Feb. 21, 1881. | 
Mess. S.S. Marvin & Co., 


To DEMMLER & SCHENCK, Dr., 


Stov es and housefurnishing soods, tin and copper Ware, re- 
frigerators, water coolers, ice cream freezers, bird 


Calcs, fre irons, coal Vases, fenders, XC. 


Nos. 198 and 200 Liberty Street. 


| Tin Pretzel Cutter, 50 
Keb. 24, | ig do do .O 
I OO i 
(DEFENDANTS ExXuipit, No. 4.) 
B. W. DEMMLER, PITTSBURGH, Pa., Mar. 1. 1881. 


FF. E ScHenck, 
Mess. S. S. Marvin & Co.. 
To DEMMLER & SCHENCK, Dr. 


Stoves and housefurnishing goods, tin and copper ware, 
refrigerators, water coolers, ice cream freezers, bird 


cages, fire irons, coal Vases, fenders, xe 


°¢@ 


Nos. 198 and 200 Liberty Street. 


t Pretzel Cutter with spring, 
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(DEFENDANTS Exuisir, No. 5.) 
Shafting, pulleys, hangers, &c. 
PirrsBuRGH, Pa., May 13, 1881. 
S. S. Marvin & Co., 

To J. C. REITHMULLER & SON, Dkr,, 
General machinists and blacksmiths; manufacturers of rail- 
ings, iron doors, gearing, &c., also tools of every 
description, Special attention given to grind- 
ing knives and scissors. Repairing of 
every description executed with 
neatness and dispatch, 

Cor. Strawberry and Cherry Alleys. 


1 Brass Bretzel Cutter with one | 


é S1 2.00 
cup tor model, } 3 


(DEFENDANTS EXuHiBIT, No. 6.) 
Shafting, pulleys, hangers, &c. 
PirtTsBurG, Pa., June 7, 1881, 
S.S. Marvin & Co., 

To J. C. REITHMULLER & SON, Dr. 
General machinists and blacksmiths ; manufacturers of rail- 
ings, iron doors, gearing, Xc., also tools of every 
description. Special attention given to grinding 
knives and scissors. Repairing of every 
description executed with neatness 
and dispatch, 

Cor. Strawberry and Cherry Alleys. 
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t Bretzel cutter with 6 cups and clearers $78.35 


DEFENDANTS EVIDENCE. 


WittiAm B. Kress, a witness produced, sworn and ex- 
amined on part of defendants, deposes and testifies as fol- 


lows, in answer to questions by Mr. Banning. 


(). 1, State your name, age, occupation and place of 
residence. 

A. Wm. B. Krebs ; age, fifty-five years; occupation, en- 
gineer and machinist ; in the employ of S.S. Marvin & Co. ; 
residence, Allegheny city, Pa. : 

©. 2. Do you know anything about the manufacture 
and use Of bretzel cutters by 5. S. Marvin & Co? 

A. Ido; I fitted their first bretzel cutter up myself. 

©. 3. State fully what you have had io do with the mak- 
ing of bretzel cut e.s ‘or che + use, and under whose direct- 
ion, 

A. Uader the divccuoa of Mr. Marvin I had the tin 
cutter, “Defendanis’ Exhibit No. 1.” made in Febuary 1881. 
The next was the spring cutter which I had made to order 
and which we used March tst., 1881. The next was a 
cutter for which we had castings made, but which were 
thrown out. I think we had patterns made of one like 
“ Defendants’ Exhibit No. 2,” May 13, 1881. 

©. 4. You say this model for the machine was made 
May 13, 1881 ? 

A. Yes, sir; finished ready for use at that time. 

©). 5. Has the machine iast referred to been in constant 
use since it was made—May 13, 1881 ? 

A. We have used it off and on, when we needed it, from 
that time to this. 

©.6. What did you have to do, personally, with the 
making or use of this cutter ? 

A. In the manutacture of this cutter I superintended 


the work. It was made by the firm of Reuthmuller & Son. 
of Pittsburgh. 
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©. 7. Do you know personally of their use according to 
this construction, after May, 1881 ? , 

A. Yes, sir. 

©. 8. How long has it been the custom to cut cake, 
crackers, etc., by means of cutters or dies, into various 
shapes, particularly into letters, numerals, etc., so far as you 
know ? 

A. I should feel inside of the mark by saying five years 
at least. 

©.9. Are the cutters used for cakes, crackers, etc., con- 
structed and arranged to operate in the same way as the 
bretzel cutter used by S.S. Marvin & Co., above referred 
to? 

A. Some are, and some are not. 

©). 10. As to those which are so constructed, is there 
any difference between their construction and manner of 
operation, and the construction and manner of operation of 
bretzel cutters, further than the difference in the shape or 
form of the product ? 

A. That is all the difference ; simply the shape. 

©. 11. When this bretzel cutter was first made was it 
considered as being anything new, or as operating on the 
same principle as the devices previously used for the same 
purpose ? 

A. This is the first | ever knew of for making bretzels. 

(). 12. But was it considered as operating on the same 
principle as the devices used for making cakes, crackers, 
etc.? 

Question objected to by complainants’ counsel. 

A. The principle in the cutter is the same as in some of 
them. It has what we call a scrap,clearer, which takes up 
the scraps, or at least a part of them. 

©. 13. Do you know of any other cutters which take up 
the scraps in the same way as this bretzel cutter ? 

A. Yes, sir; I do. 


ate 
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Q. 14. How long have you known of the use of such 
cutters as the last referred to ? 


A. I suppose fifteen years. 
Cross kkxamination by Mr. Baker. 


X Q. 1. Since these cutters were adopted and put in 
operation in the bakery of 5S. 5. Marvin & Co., has the 
manufacture of beetzels by hand in that bakery ceased ? 

A. It has. 

XQ. 2. What advantage is there in using this machine 
over the making of bretzels by hand ? 

A. We can do more work. 

X Q. 3. How long have you been acquainted with the 


manufacture of bretzels ? 


A. | never saw them made until about a year before 


this cutter was made. 


X ©. 4. At whose instance did you construct or work 


upon this machine ? 


A. At the instance of S. S. Marvin. 

X ©, 5. You state that previous to the making of this 
machine, according to “ Defendants’ Exhibit No. 2," you 
had castings made for a cutter which was thrown aside ? 

A. Yes, sir. It would work, but would not give the 
shape we wanted. 

X ©. 6. What shape or form did you want to get, or 
Was you striving to secure, in this cutter ? 

A. We simply wanted to get a shape that would look 
well for a bretzel. 

XQ. 7. And you failed to get it ? 

A. The first time ; in the model, ** Defendants’ Exhibit 
No. 2,” we got it. 

XN Q. 8. In what did the machine which vou say was 


rejected, differ from this one, * Defendants’ Exhibit No. 2?” 
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A. Some of the parts were a little thicker than we 
wanted. 

X Q.9. Do you know where this model is ? 

A. No, sir. I think it was thrown away among the 
SCraps. 

X Q. 10. Since the machine, or cutter, made after this 
model, “ Defendants’ Exhibit No. 2," was made, have you 
or has any one in the bakery or establishment of S. S. Mar- 
vin & Co. made any attempt to change or improve upon 
this cutter ? 

Question objected to by defendants’ counsel as immaterial 
and as inquiring into S. S. Marvin & Co.'s private business. 

A. No, sir. 

X Q. 11. Mr. Krebs, in whose charge has this bretzel 
cutter, “ Defendants’ Exhibit No. 7,” been, since its con- 
struction ? 

A. It has been in my care. 
©. 12. Did you try to operate this cutter ? 

1 did: yes, sir. 
©. 13. What was the result ? 

Not satisfactory at first, by any means. 
©. 14. What was the trouble ? 

It clogged. 

Q. 15. What did you do to obviate this trouble ? 

Took the center pieces out. 
©. 16. Did you not take the end pieces out also ? 


Yes, sir. 


AP KP KP KS ALA 


©. 17. By the center and end pieces you mean the 
little pieces that are called creasers which are fastened on 
the upper side by a screw ; do you not? 

A. Yes, sir. 

X Q. 18. Then, after the creasers were taken out did 
not the cutter work ? 

A. It worked much better than at first. 


W. B. KREBs. 
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I, John M. Robb, a notary public, in and for the county 
of Allegheny, state of Pennsylvania, hereby certify that all 
the proceedings aforesaid we had as stated; that at the time 
and place stated in the caption, I was attended by Frank 
Baker, Esq., and Ephraim Banning, Esq., of counsel re- 
spectively for the parties named in said caption. and by the 
witnesses Cornelius E. Rumsey and Wm. B. Krebs; that 
said witnesses were first sworn by me to testify the 
truth, the whole truth, and nothing but the truth, in the 
case named in said caption; that their depositions, as con- 
tained in the foregoing questions and answers, were reduced 
to writing, in short hand, in their presence, and afterwards 
written out and signed as their depositions in said cause: 
that [am not attorney or of counsel for either of said par- 
tics, or in any way interested in the result of said cause. 

[In witness whereof I have hercto set my hand and seal 
this 20th day of September, ISS 2. 

[SEAL] Joun M. Rose, 
Notary Public. 


Proofs for final hearing taken on the part of the defendants 
in the above cause, before Charles C. Linthicum, notary 
public, at the office of Messrs. Banning & Banning, Chi- 


cago, Illinots, commencing on Tuesday, the 2d day of October, 


c 
ISS}. al len o clock V3. 
Present—lphraim Banning, ksq., of counsel for defend- 


ants, and Frank Baker, Esq., of counsel for complainants. 


JacoB Rorn, a witness produced, sworn and examined 
on the part of the defendants, deposes and testifies as fol- 
lows, in answer to questions by Mr. Banning: 

(). 1. State your name, age, occupation and place of res- 
idence. 

A. Jacob Roth; forty-two years; machinist; Chicago, 


Ill. 
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©. 2. What is your firm name, what particular line of 
machinery are you manufacturing, how long have you been 
manufacturing the same, and, in a general way, what is the 
extent of your business ? 

A. Roth, McMahon & Co. We manufacture cracker 
machinery and bakers’ tools of every description; we man- 
ufacture nothing but baking machinery. Our present firm 
have been manufacturing such machinery since 1873, but I 
first went to work at this business in the year 1859, for J. 
W. Ruger & Co.; and I have been working at it ever since, 
except four years while I was in the navy during the war. 
Our business runs from one hundred and twenty-five to one 
hundred and fifty thousand dollars a year, and we are con- 
sidered large manufacturers. 

©. 3. Do you know what bretzels are ? 

A. Yes, sir, I do; and have known as far back as I can 
remember. 

©. 4. Are you familiar with the way in which they are 
manufactured ? 

A. Yes, sir. They were made by hand as far as I can 
remember back. The first bretzel cutter | saw was in Buf- 
falo—that was part of one. I saw it in 1875. The first 
bretzels I saw manufactured by machinery was in Columbus, 


Ohio, | should think about three vears ago. 


©. 4 State how long you have known of the use of 
machinery for cutting cakes, crackers, etc., into various 
shapes, and describe some of them 

A. Ever since 1839. Such machines are so numerous 
that it would take a week for me to describe them. Ina 
general way, they are made so that-the die will cut down 
on to a flat sheet of dough and cut out the shape of the 
cracker. It will also leave impressions according to the 


different styles of crackers—any form or shape desired. 
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QO. 5. Are you familiar with the Butler, Earhart & Craw- 
ford patent No. 274,264, sued on in this cause ? 

A. I have seen this patent, and I understand it. 

(). 6. State what differences there are between the ma- 
chines used for cutting cakes, crackers, etc., for many years 
past, ind the bretzel cutting machine shown and described 
in this patent No. 274,264. 

A. They are the same thing as a cutter, except in the 
shape, and the shape we have made just about the same. I 
should not consider this Butler, karhart & Crawford ma- 
chine anything different from cutters of the general style I 
have been making since, say, 1866. 

©. 7. Were the cutters you made long before the date 
of this patent—“ since, say, 1866" —provided with internal 
scrap passages or channels for carrying off or removing the 
scrap dough ? 

A. Yes; some were made that way and others were not. 

(). 8. Were they provided with means for creasing and 
twisting the dough, or not ? 

( jected to, as leading. 

A. Some cutters we made have impressions showing 
creases representing a twist. These were made at least ten 


rears aw 
years ALO, 


©.9. Then, how long have you known, personally, of 


the use of internal scrap passages and creases in machines 
for cutting crackers, cakes, ete. ? 

A. As to the scrap passages, they were in use when ] 
first went into the trade in 1859. I mean internal scrap 
passages for carrying the scrap up through the cutter. As 
to the impressions showing the form of a twist, I should go 
back ten years at least. 

©. 10. If you have any catalogues showing cuts of va- 
rious forms or shapes into which dough has been cut by 
dies or cutters operated by machinery, please produce and 


identify them. 


—— 


ee 
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A. I produce two catalogues—one of J. W. Ruger & 
Co., which has been in my possession ten years, and one of 
our own firm, which was issued and circulated about four 
vears and six months ago. As to twists in dough, I call 
attention to cuts Nos. 4 and 7, on page 49 of the Ruger cata- 
logue, and Nos. 4 and 7, on page 43 of our catalogue, I 
have marked these cuts ten and four years old respectively, 
from the time Ruger’s catalogue has been in my _ posses- 
sion, and from the date of ours: but as to ours, the die for 
cutting these twists was manufactured at least several 
months before the catalogue was issued, and as to those 
shown in Ruger’s catalogue, they were manufactured while 
[ was with him, which was before 1873. 

©. 11. Are the bretzels cut by machinery, any better in 
quaiity than those previously made by hand, or is there any 
difference between them as to quality ? 

A. I do not think that a machine made bretzel is as 
good as a hand made bretzel; and bakers tell me that they 
are not so gor rc. 

©. 12. How long have clearers, or “ expelling studs,” 
been used in cutters for cakes, crackers, ete. ? 

A. Clearers or expelling studs have been used ever 
since I have been at the business, and I do not know how 
long before. Cutters will not work successfully without 
them. 

©). 13. In what respects, if any, were the clearers or ex- 
pelling studs used in such cutters, say ten or fitteen years 
ago, different in construction or operation from the clearers, 
or expelling studs shown and described in this patent, No. 
274,204? 

A. I can see no difference. In fact, there are no two 
cutters that have expelling studs exactly alike; we make 
the expelling studs to correspond to the cutter. 

©. 14. If you have any old dies or cutters with you, 


please produce and identify them ? 


tid 
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A. I here produce two dies; one for cutting crackers 
and cakes into the shape of the letter B, and the other for 
cutting them into the shape of the character &. Both of 
these have been used to my knowledge since about 1866 or 
1867—I think that far back; and I know they were made 
and in general use in 1870. Dies on this principle were 
made in many other shapes as far back as these. 

©. 15. Can you state, in a general way, the different 
shapes into which cakes, crackers, etc., have been cut by 
dies operating on the same principle as these two which 
you have produced, for, say, the last fifteen or twenty years ? 

A. The different letters of the alphabet ; different kinds 
of animals and birds; different nationalities of human be. 
ings; and rounds, ovals, half-rounds, squares, diamonds 
and other shapes too numerous to mention. 

©. 16. From your knowledge and experience in this 
kind of machinery, and in view of what previously existed, 
would you consider that anything more than the ordinary 
skill of an ordinary mechanic was required in the making 
of the bretzel cutter described and shown in this patent, No. 
274,204 ° 

A. I don't think it would require anything more than 
an ordinary mechanic, because we put ordinary mechanics 
at it, 

©.17. Did you know of the Butler, Earhart & Craw- 
ford cutter, shown in this patent, No. 274,264, before mak- 
ing the bretzel cutter used by the defendants in this cause, 
and claimed to be an infringement of said patent ? 

A. Mr. Crawford had told me that he had a patent, or 
was applying for a patent; but I had never seen it. The 
defendant's cutter was commenced about January 8, 1883, 
and finished on February 8, 1883 

©. 18. Was the defendant's cutter, referred to, made 
from any description given by Mr. Crawford, or from your 


general knowledge and skill in the manufacture of other 


ee 
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At 
a 2 | 


cutters; such for instance, as those used for cakes, and 
crackers ? 

A. Steckel brought a die or cup to us, and we made a 
new cutter on the general principle on which cracker cut- 
ters are made. We could not use his die; but made an 
entirely new cutter, only following his as to the shape of the 
bretzel. 

Mr. BANNING.—I now offer in evidence the two pam- 
phiets and the two cake or cracker cutters produced and 
identified by the witness ; and the same are marked, Defen- 
dant’s Exhibits, Nos. 12 to 15 inclusive 

lor the purpose of showing the state of the art, I also 
offer in evidence letters patent of the United States, Nos. 
[84,786 and 224,446, each granted to Lambert and Huber, 
the former, November 28, 1876 and the latter, February 10, 


ISSO. 


Cross kkxvamination by Mr. Baker. 


X Q. 1. Are you interested in the result of this suit ? 

A. No, sir; except that as a manufacturer I want to 
stand by my customers. 

X Q. 2. Is it not true that, upon the filing of this bill, 
you assumed the burthen of the defense of this suit ? 

A. I don't understand it that way. That is a question 
| could not answer until | go to the office and find out 
about tt. 

X Q. 3. Is it not true that the firm of Roth, McMahon 
& Co., or some one of the firm, have retained counsel in 
this cause, to defend this suit ? 

A. The arrangement was not made by myself; but, as | 
understand it, we are to advance the money to defend this 
suit, and there is an understanding that the defendants are 
to repay us. 

X Q. 4. Where in Buffalo, in 1875, did you see any 


cl 
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part of amachine that you understood, or was informed, 


was to be a bretzel cutter ? 
A. In the cutter room of J. W. Ruger'’s factory. 


XQ. 5. Did you understand, or was you informed, by 
whom said machine had been built or constructed ? 

A. Not at the time that I saw the cutter ? 

X 0.6. Were you at any time afterwards ? 


A. I was. 


X Q. 7. Who was the person or persons who built: this 


machine ? 
A. <Atthe time that I saw the cutter Charley Waldo 


was working on it. 


X. QO. 8. Did you not understand, or were you not in- 
formed, that George J. Hill was or had been also working 


on the cutter ? 


A. Not that same day, but IT was so informed some time 
after. 

X Q. 9. Was the cutter in operation when you saw it ? 

A. No, sir. 

XQ. 10. Was 1 


knowled de 


—— 


ever finished or completed to your 


aN | cannot Say , | don't know. 

4 a7, 26. Why cant you say ? 

A. [ have not seen it finished. 

X QM. 12. You never saw a bretzel made on it or with it. 
did you ? 

A. I have not. 

X ©. 13. And you never saw a bretzel that had been 
made on it or with it ? 

A. IT have not 

X ©). 14. Llow did you come to see this machine or 
cutter ? 


A. I was in the factory. 
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on it at the time you 


ig 


XN QO. 15. Was Waldo worki 


A. Yes, sir. 

XN YQ. 16. Did he ask you to look at it ? 

A. He drew my attention to it 

\ ) FZ Where in Columbus did you see a bretzel 
machine ? 

\. At Butler, Earhart & Co.'s, the complainants in 
this case. 

N ©. 18. When and where was it that you first saw a 
bretzel made by machinery ? 

A. At Butler, Ekarhart & Co.'s; about three years ago, 
as near as I can get at it. 

XN Q. 19. Is it not true that before that time there had 
been several attempts to construct a machine for making 
bretzels ? 

A. I had not seen any. 

XN ©. 20. Had vou not heard of them? 

A. IT heard something about a Philadelphia machine, 
and I think Keubler and J. W. Ruger was interested in itt. 

X Q. 21. Did you not have a photograph of this ma- 
chine, or some Pennsylvania machine, and show it to Mr 
Crawford ? 

A. Notto my present knowledge 

XQ. 22. Then, except the bretzels made at Columbus 
by the complainants, as you have stated, when and where 
did you next see bretzels made or cut by machinery ? 

A. 1 believe that the next place that I saw was at the 
Dozier Weil Cracker Co.'s, at St.* Louts 

X Q. 23. The machine that you saw there was also the 
Lambert and Huber machine, was st not ? 

A. It was about the same as the machine that Butler, 
Karhart & Co. were using. 

X QO. 24. When did you see that machine ? 


\. Sometime in the summer of 1882, I think 
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X QO. 23. When and where did you next see bretzels cut 
by machinery ? 
A. The next I saw on that cutter that we made fo: 
Steckel 
X ©. 26. Is it not true that the Steckels brought you 


hey had made, or had had made, and had used ? 


A.—‘hey brought us a cup, not a cutter—simply one 

X 0. 27. What do you mean by a cup? 

A. A part of a cutter. 

X ©. 28. What part of a cutter ? 

A. The cutting part 

\ U) 2Q). And a cutter Tay’ consist of one or more 
cups; 1s that so? 

A. -Yes. 

X (. 30. Looking at the cutter, complainants’ exhibi' 
A, state what part you call the cup. | 

A. The brass cutting part, not including the plunger: 
or clearers. 

XQ. 31. Then the Steckcls brought you a cup sub 
stantially like the cup in complainants’ exhibit A, did they : 

A. No, sir; it was not like that. 

XN Q. 32. Deseribe the cup the Steckels brought you a: 
compared with the cup in complainants’ exhibit A, stating 


wherein the two are alike, or similar. or wherein different. 

\. The Steckel cup was solid, and engraved out te 
form the bretzel. The difference between the Steckel cup 
and this cup ts that this one ts cast so as to leave openings 
for clearers. 

m &). 39 Is it not true that, aside from the plungers o1 
clearers, the cup in exhibit A is like, in form and shape, thi 
cup that the Steckels brought vou ? 

A. .” tee: oe. 


Is it not true that immediately after doing 
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this work for Steckels your firm began to make bretzel 


cutters ? 


A. Yes, sir. 
XN Q. 35. Like the cutter, exhibit A ? 
1. Yes, sir. 


XN ©. 36. And continued to make such cutters, from 
that time to this ? 

A. Yes, Sir. 

X Q. 37. And was the bretzel cutters made for the 
Steckels, as you have stated, the first bretzel cutter made 
by your firm ? 

A. It was 

X Q. 38. How many bretzels cutters have your firm 
made ? 

A. i think four. 

X Q. 39. For whom, and where are they ? 

A. I don't know. I know that Steckel’s got one, and 


for the others you would have to go to the books. 


X Q. 40. In the cracker cutters showing or made to 
represent twists, is it not true that such effect was produced 
by engraving spiral lines in a flat surface on the face of the 
ly 4 

A. No, sf. 

X ©. 41. Look at the borders in exhibits 12 and 13 to 
which you have called special attention, and state how those 
dies were constructed. 

A. They were set from .3; to 'g of an inch above the 
edge of the Cup. Some are solid and engraved out: others 
are set in mn pieces 

\ () 42 Lhen, upon the face of the dic, these spiral 
lines that you wish to have remain were marked, or traced, 
and the metal cut away from them 4; te 4% of an inch? 

A. Yes. sir: Or deeper if neccesary 


X Q. 43. And the twisting mentioned by you in your 


7) 
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deposition is the twisting shown in cuts 4 and 7 of page 
of your catalocue, exhibit 1 ey 

A. Phose are two of the cuts. but we do not limit o 
selves to any particular styles of twist. 

X O. 44. But they were all made in substantially tl: 


same manner. were they not ? 


A. Yes, sir; except that we locate them in. differen 
parts of the cutter 

XN ). 45. [sit not true that the bretzel machines th, 
you saw at Columbus and St. Louts, as you have stated 
were built substantially in accordance with the patents \. 
184,786 and No. 224,446, offered in evidence by defendant: 

A. Yes. so far as I can see. 

\ (). 40 Do you know whether or not the bretzel cu 
ter that you saw Waldo working on at Buffalo was fin 
ished ? 

A. It was not finished when I saw it 

x (). 47. Was it ever finished ? 

A, I don't know. 

XQ. 48. In what respects are the hand made bretzels 
better than the machine made ? 

‘\ Phe machine made bretzel is liable to split, and 
my judgment I don’t think the flavor is as good. 

X\ (). 49 What is the difference between the cost © 
manutacture of the two, if you know ? 

A. I don't know. 

XQ. 50. Whose machine made bretzels have you 
tasted ? 

A. [have tasted the Dozicr Weils Cracker Company’s, 
and Steckel Bros. 

X U). 51. Do you consider hand made crackers better 
than machine made ? 


A. I don't know. 
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Re-direct Examination by Mr. Banning. 


R-d. Q.1. Are the borders shown in these exhibits Nos 
12 and 13 formed in any different way from the borders of 
other cakes and crackers cut out by dies ? 

A. Some are made coarse and some fine, some are solid 
with the cup and others are set in in pieces. But with these 
exceptions and excepting differences in the shape they are all 
made in the same way 

facos Roru. 

Adjourned to Wednesday, October 3, 1883, at ten o cloek 

1. M. Wednesday, October 3, 1883. Met pursuant to 


ajournment; present as before 


CALEB H. MARSHALL, a Witness produced, sworn and ex- 
amined on the part of the defendants, deposes and testifies 
as follows, in answer to questions by Mr. Banning : 

(). 1. State your name, age, occupation and place of 
residence ? 

A. Caleb H. Marshall, 43 years, treasurer of the F. A. 
Kennedy Biscuit Company, Chicago, Illinois. 

©. 2. What experience have you had in the bakery 
business ? 

A. I have been connected with it for about 13 years, 
and although not a practical baker, am familiar with it gen- 
erally. 

©. 3. Do you know what a bretzel ts ? 

A. Yes, s0f. 

©. 4. Are you familiar with them as manufactured both 
by hand and by machinery ? 

A. I know that they are made in different ways both by 
machinery and by hand, and I have eaten them as made 
both by machinery and by hand. 

©. 5. Is there any difference in quality between hand 


made and machine made bretzels, if so please state tt ? 
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A. I think there is a difference. 1 think the hand mad. 
bretzels such as we have are the best. Since I have been 
connected withathe company, we have never handled any 
machine made bretzels ; we have had a great many sam- 
ples, but the previous manager, that had charge before | 
was there, had some, | think, and they did not seem to sunt 
as well as the hand made, and since then we have never 
had any of the machine made bretzels. 

©.6. Is there any objection to hand made bretzels be- 
cause of the roughness or unfinished appearance of the 
dough ? 

A. We have never had any objection that I know of. 

OM. 7. Are you familiar with the different shapes in 
which crackers are cut by machinery—that is, by dies or 
cutters ? 

A. I know that they are cut by cutters in differen 


shapes—a great many different shapes and styles—such a 


letters of the alphabet, figures, leaves, animals, birds, ete. 
(). 8. How long has it been customary to cut cracker: 
by machinery in the different shapes named in your last 
answer ? 
A. Ever since my connection with the business, cet 


tainly; [don’t know how long before. 


Cross tevanmunation by Mr. Baker 


X Q. 1. Then you have never handled or sold machine 
made bretzels ? 

A. No, sir 

XQ. 2.) And you have never seen a bretzel made by 
machinery. 

A. T have never seen the machine in operation. I hav: 
seen sample bretzels that were said to have been made by 
machinery. 

X Q. 3. You are not a practical baker ? 


A. No, sir. 
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X Q. 4. Wherein do you say the hand made bretzels 
are superior to the machine made ? 

A. The customers claim that the hand made are the 
best flavor and sell the best and give the best satisfaction, 
and that is the reason we don't take hold of the machine 
made bretzels. Still I think it would be very difficult for 
me to tell the difference. Some people might. 

X Q. 5. [am not asking for the opinion of your custo- 
mers but for your own. Wherein have you, or do you find 
the hand made superior to the machine made bretzels ? 

A. In flavor. 

X 0.6. By whom were the hand made, and by whom 
the machine bretzels made, that you tried or tested ? 

A. Well, the hand made were made by Swartz, Chicago ; 
Keubler, Mueller & Co., Philadelphia. The machine made 
by Butler, Earhart & Co., Columbus ; S. S. Marvin & Co., 
Pittsburg ; 


> , 


X 0.7. Did you notice any difference in the flavor of 


Dozier Weil Cracker Company, St. Louis. 


the hand made bretzels ? 

A. No; I could not say that J did. 

X Q. 8. The Swartz bretzel and the Philadelphia bret- 
zel of Keubler, Mueller & Co., tasted to you precisely 
alike ? 

A. Nearly; the Philadelphia bretzel is the best. 

X.Q. 9. Do not the Philadelphia bretzels bring much 
more in the market than the Swartz bretzels ? 

A. We get a little more for them; one or two cents a 
pound ; I don’t know how it is in the general market. 

X Q. 10. Do you notice any difference in the machine 
made bretzels ? 

A. No, not particularly. : 

X QO. 11. You found them to be of the same quality, 
color, shape and flavor, did you ? 

A. Yes, sir, nearly so; I was not able to distinguish any 


difference. I would say that from the first samples that we 


14 
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got, 


XQ. 12. Do not you think that the flavor would c:- 


up to the last, there has been an improvement in thet. 


pend upon the stock used and the way in which ths bret 
was treated after it was cut or formed, rather than upon the 
question whether it was rolled out by hand or cut with 4 
cutter or die or molded by machinery ? 

A. Well, it does. It depends a good deal how it is bak 


ed after it is formed. Baking and _ stock has all to do v 


oo 
~ 


it as far as the result of the goods is concerned. That 


true of all bakery goods. 


X ©. 13. Who are the manufacturers of machine ma 
bretzels in this country ? 

A. All those that we have had samples from are But! «er 
Kkarhart & Co. Columbus, Ohio; S. S. Marvin & Co 
Pittsburg, Penn.; Dozier Weil Cracker Company. $y 
Louis, Mo. 

X Q. 14. What do you say as to the standing in th: 
trade, of the firms you have named, their experience and 
amount of business. 


|| 


A. All of them stand well. They are old firms and 
doing a good business as far as I know. 

XQ. 15. What would you say as to the standing anc 
experience in the bakery business of the California Cracke: 
Company and Walter G. Wilson, Philadelphia ? 

A. They stand well and are old firms. 


Cates H,. MARSHALL 


Ik. NELSON BLAKE, a witness produced, sworn and exan)- 
ined on the part of the defendants, deposes and testifies a+ 
follows, in answer to questions by Mr. Banning : 

QM. 1. State your name, age, occupation and_ place 
residence ? 

A. kk. Nelson Blake, 52 years, baker—Blake, Shaw & 


Company,——Dake Bakery, Chicago, Illinois. 
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Q. 2. How long have you been in the bakery business ? 

A. Fourteen years. 

©. 3. Do you know what a bretzel is ? 

A. I do. We do not manufacture them, but handle 
them, selling those manufactured by othefs. 

©. 4. Are you acquainted with them as manufactured 
both by hand and by machinery ? 

A. Tam. 

©. 5. In your judgment, which is the better, the hand 
made or the machine made bretzel ? 

A. The hand made. 

©.6. How are the two kinds regarded by the trade 
generally, so far as you know ? 

A. I can only say so far as our customers are concerned, 
to whom we have sold both kinds, they much prefer the 
hand made, at two cents a pound difference in the price— 
that is, the hand made are sold for twe cents a pound more 
than the other, and we sell twenty of the hand made to one 


of the machine made 


Cross kxaminatton by Mr. Baker. 

X Q. 1. How long have bretzels been in use and recog- 
nized by the trade as a standard article of trade? 

A. I cannot say. 

X Q. 2. Has it been ever since your connection with 
the bakery business ? 

A. We have not sold them more than six years. 

X Q. 3. Then, as far as you know, bretzels have not 
been in use more than six years? 

A. I did not say that. If you read the question, you 
will see. 

X Q. 4. How long have you known or heard of bretzels ? 

A. I will sav twenty: five years 

Xx 2 6. Do you mean to say that up to six years ago 


bretzels were not recognized or handled by the trade, or 


pe ZZ @ 
it 
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| 
only that your firm did not handle them up to six years 
ago? 
A. They were not considered a standard article in the 
cracker trade over six years ago in this locality. I de not | 
know how it was clsewhere. 
X Q. 6. Is it not a fact that much more than six years 
ago bretzels manufactured in Pennsylvania were shippeo to 
this market and sold by grocers in this city? 
A. That I do not know. 
X Q. 7. Do you say that prior to six years ago bretzu s 
were not manufactured and sold in the city of Chicago: 
A. Ido not Say so. 
XQ. 8. For how many” years. have bretzels been 
handled and sold in the city of Chicago? 
A. That I do not know. There is a difference, in rv 
judgement, between an article casually sold and a= stancardd 
article of trade, the same as there 1s between staple ¢ro- j 
ceries and fancy groceries. 
\ ) (). When did you first hear ot OF SCE machi: 
made bretzels ? 
A. IT cannot fix the tim The first I ever saw I thi: 
were sent us by Messrs. Butler, Earhart & Co., Columb: 
()hio. 
NY. 10. Whose machine made bretzels have vour fi: 
handled or sold ? 
A. We have handled some of S.S. Marvin & Co.'s, But 
ler, karhart & Co.'s, and I have received samples from 
Dozier Weil Cracker Co., St. Louis 
N ©. tt. Whose hand made bretzels have you hand 
and sold ? 
A. .A man by the name of Swartz, in this city, and one ; 


other firm—!] forget the name—who were in business hy 
for a short time. 
XN QO. 12. Have you examined other hand made bretze 


A. I never have. 
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X Q. 13. Do you consider yourself a competent judge 
of bretzels? 
A. As an article of trade, yes; but I would not call my- 


self an expert on flavor, as to what a bretzel should be. 


X OQ. 14. In what respect did you say that the hand 


made 1s superior to the machine made bretzel ? 


A. In the line of trade, one principal point is their car- 
rying quality ; the hand made in transporting do not break 
up so badly as the machine made. Then the texture of the 
goods ts altogether different. 

X YQ. 15. How do you account for that? 

A. Inthe necessary condition of the dough required to 
work on the machine as compared with the dough worked 
by hand. 

X ©. 16. Do you consider a hand made cracker superior 
to the machine made ? 

A. Yes, sir. Bent’s hand made water crackers will sell 
for twenty-five cents a pound, while a machine made cracker 
from the same stock would not bring over ten 

Xx is €7, Is there not a ditference in price of hand made 
bretzels made by different bakeries ? 

A. That I cannot say, as we have handled only one 
manufacturer's. 

X @. 18. Do you not know, as a matter of information 
in the trade, that the Philadelphia hand made bretzels bring 
higher prices than the Chicago hand-made bretzels ? 

A I do not, as we have never handled them. [| would 
say that the Middle States Association’s list of prices on all 
kinds of goods is higher than the Western States Asso- 
ciation. 

X Q. 1g. Then your knowledge of hand made bretzels 
is confined to the bretzels that have been handled and sold 
by vour firm, ts it? 


A. It iS. 
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X QO. 20. Describe the process of making bretzels 5v 


hand. 

A. Ican not, because I do not know. 

X Q. 21. Do you. know the processes the bretzel g 
through after it is molded or formed in the dough ? 


A. I do not. 


X O. 22. How, then, do you know that the dough mv:s* 


be so far different for a hand made bretzel from that o! 
machine made bretzel as to make the hand made bretz¢ | 
superior to the machine made bretzels ? 

A. IT said that the dough of the hand made was differe 1: 
from the dough of the m ichine made. This |] judge, as 
do of our own crackers, by the appearance of the goo: 
when manufactured ; for instance, I can take a soda crac'<- 
er or a butter cracker after it is baked and state whether 
the dough Was too soft or too stiff at the time of bakin 
So do I judge by the appearance of the two bretzels. 

XN ©. 23. Do vou say that the machine made bret 
was made from dough too hard or too soft? 

A. In my judgment, it is made from a stiffer doug! 
than a hand made bretzel. I never saw either manufacture | 

XN Q. 24. Do you know whether or not soft dough | 
well as hard can be used fer machine made bretzels ? 

A. I do not know; but judging by the appearance « 
the manufactured article, [ say that a much stiffer dough 


required for the machine made than the hand made 


XN Q. 25. Do you not, in making crackers, use st t! 


dough for hard crackers and softer dough for soft crackers ° 

A. No, sir; not necessarily. 

X Q. 26.) Do you not cut on vour cracker machines s 
dough ? 

A. For some kinds of goods, ves; but with some ci 
ters we could not. 

XN QO. 27. Is it not true that the quality and mark: 


value of bretzels depend in great part upon the stock use 


<a ae RMSE eS He el 
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and skill in manufacturing, as well as upon the question 
whether they are hand made or machine made? 

A. Undoubtedly that is true; but in my opinion the 
same stock and skill will make a better bretzel by hand 
than by machine. 

X Q. 28. But you have never seen a bretzel made, 
either by hand or by machine? 

A. Never. I only judge by the appearance of the two 
kinds. 

X Q. 29. Have you noticed any difference in the ma- 
chine made bretzels that you have seen made by different 
bakers ? 

A. I have; some are better than others. 

X Q. 30. Are you a practical baker? 

A. Iam not, in the sense that I do not work at the 
troughs mixing, and have never done so. 

X Q. 31. What department of the business is under 
your control ? 

A. Buying the flour and preparing the .mixtures. | 
have been in my present business fourteen years, and be- 
fore that I was in the flour business eleven years. 

KE. Nevtson BLAKE 


STATE OF ILLINOIS, | 
Cook COUNTY, ps 

I, Charles C. Linthicum, a notary public in and for said 
county, in the state aforesaid, hereby certify that all the 
proceedings aforesaid were had as stated, in the cause 
named in the caption hereto; that I was attended by the 
counsel named in said caption, at the time and place therein 
stated, and by the witnesses Jacob Roth, Caleb H. Mar- 
shall and E. Nelson Blake, who were of sound mind and 


lawful age; that said witnesses were first duly sworn to tes- 


>() 
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tify the truth, the whole truth and nothing but the truth, in 
said cause; that their depositions were reduced to writing 
in their presence, and from their statements; and that a‘ter 
carefully reading the same over they each subscribed the 
same in my presence, as and for their depositions in said 
cause. I further certify that I am not solicitor or of counsel 
for either of the parties in said cause. 

In witness whereof I have hereunto set my hand ane no- 
tarial seal, this first day of November, A. D. 1883. 

| SEAL. | CHARLEs C. LINTHICUM 
Notary Pubsie. 
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COMPLAINANTS’ EVIDENCE IN REBUTTAL. 


Proofs tor final hearing on the part of the com<lainants in 
rebuttal, taken by consent of parties to be used ina cause pend- 
mg in the Circuit Court of the United States for the Northern 
Listrict of Illinois, in which Theodore H. Butler, George W. 
Earhart and Wilham M. Crawford are complainants and 
George Steckel and Frederick Steckel are defendants. /n 
Chancery. | 

Present: Frank Baker, of counsel for complainants, and 
Ephraim Banning, Esq., of counsel for defendants. 


GeEoRGE W. EARHART, of lawful age, being first duly 
sworn and examined, deposes and testifies, in answer to in- 
terrogatories to him propounded as follows, on behalf of the 
complaints. 

©. 1. State your name, age, res.dence, business and 
relation to this suit. 

A. George W. Earhart; 45 years of age; reside at 
Columbus, Ohio; am a manufacturer of grocers’ goods ; 
and am one of the complainants in this action. 

©. 2. Do you know what a “bretzel”’ is? If so, state 
briefly, and also how long they have been in use, and the 
purpose for which they were used ? 

A. I know what “bretzels” are; have handled them 
for many years in my business. A “ bretzel” is a configu- 
ration peculiar to itself, made from a peculiar mixture of 
dough and other ingredient ; composed of a peculiar kind 
of dough generally known as bretzel dough and other in- 
gredients ; they are first put upon proving boards after they 
have been formed; when sufficiently proved they are 
thrown into a boiling kettle and boiled in lye; the next 
process is to put them upon pans and salt them; then they 
are put through the process of baking; “ bretzels " are used 
not as a food, but as appetizers; to create and sharpen an 
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iv 


/ 


appetite for fluids and solids, as pickles are used. The 


have been in use, in general use, for ten or fifteen years © 


more. I don't know to what extent they were used befor 
that time. They have been handled and sold by th: 


cracker trade for ten years at least; before that time the, 


were handled and sold directly from the baker to the reta: 


dealer 
(). 3. You may state, when and by whom, “ bretzels 
1 


were first made by machinery to your knowledge. 


A. They were first made by machinery to my know- 


ledge by our firm, Butler, karheart & Co., the complain 
ants in this case, about three (3) years ago on the Lamper' 
and Huber machine. 

©. 4. Have you seen and examined defendants’ exhib: 
No 7, in this case ? 


A. I have, and have also experimented with it; worke« 


() 5. At the time you so worked it were the creaser: 
in their places ? 

A. They were, and properly adjusted. 

(). 6. Have you any of the products of said machine ? 
lf SO, please pre rduce them. 

A. | have and | here produce them. 

Witness produces three unbaked bretzels and the bo» 
containing the same is marked “ Complainants Exhibit C,” 
Gilbert H. Stewart, Notary Public. 

[ will also bake some of the same to be attached to thi: 


deposition, marked * Complainants’ Exhibit D.” 


(It is understood and agreed that the baked bretzels 
above mentioned shall be considered in evidence, the same 
as if now here produced.) 

©. 7. You may state whether or not the products of 
this cutter “ Defendants’ Exhibit No. 7,” are what are 
known to the trade as “ bretzels ; and if not, wherein they 
differ from bretzels. 


Bx. 


= 


Bex. 
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A. The general configuration is the same as ordinary 
bretzels in its outline ; but they are imperfect in parts ; the 
imperfections consist chiefly in the creasers; the creasers 
don't make the proper sort of marks to show the twist; 
the bow of the die also cuts the bretzels in two at the lower 
part near the central creaser. which mars the shape of the 
product ; the bow of the bretzel is left flat on both sides, 
while a bretzel is rounded; the proper shape of a bretzel is 
rounded; the arms or loops of the product of this cutter are 
of the same thickness as the bow or body of the bretzel, 
while. in the bretzel proper they have tapering ends, made 
much smaller than the bow; a bretzel that is cut flat, as is 
shown by this product, will retain that shape when baked, 
while the shape of the bretzel, the proper shape of bretzels, 
shows a rounded form, the bow as well as the loops. 

©. 8. You may state whether or not the cutter, “ De- 
fendants’ Exhibit No. 7,” is a machine capable of practical 
use and operation for the cutting and forming of bretzels; 
and if not, state and point out the defects in the same. | 
refer to the machine with the creasers in their places, prop- 
erly adjusted. 

A. It is not a practical working cutter; could not be 
used for practical work in making bretzels, for the reason 
that the creasers are made separately, in separate pieces, in- 
stead of being made solid on the face of the die, leaving 
openings between the creasers and the die, into which the 
dough is forced, and made to stick, especially in the central 
creaser; so that the clearers fail to clear the bretzel from 
the die. The bretzel not being cleared in the operation of 
the machine, doubles up and clogs, making the machine 
entirely impracticable. 

OQ 9. Have you bretzels cut upon a machine, constructed 
according to the patent sued on in this case, No. 274,264; 
if so, please produce them ? 

A. I have, and I produce a box of the same unbaked, 
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ad ‘ 


and a box 


of the same, baked, marked ** Complainants’ Exhibit F.” 


(). 1O. 


into bretzels by hand: 


and 


Describe briefly the process of rolling out dough 


state the quantity a workman 


can roll out per day by hand. 


A. They are made, by hand, by cutting from a sheet of 


dough a sufficient quantity 


then rolled by hand until it 


to make 


ing from the center t 


Al hy 


by making the bow, giving 


ends 


to make a bretzel: 


this piece Is 


is of sufficient length and shape 


}. 
cna: 


a bretzel; this shaps is round or cylindrical, taper- 


then the bretzel is formed 


it the twist and fastening the 


It is considered a day’s work for an expert hand to 


make by han two thousand, or one barrel of bretzels. weigh. 


ing about fifty pounds 


2. 68 


You may state how many met 


are required to 


operate the bretzel machine described tn your patent, sued 


ve 
274,2¢ 


on in this case, No 


that can be cut with such machine 


A. It depends on the 


ot the cutter. 


4, and 


the 


ima day. 


quantity of bretzels 


number of cutters and the speed 


[In an ordinary cutter with six cups, run at 


ordinary speed, employing four men, from 150 to 200 bar- 


rels can be made in 


a day of ten hours. 


The 


number of 


cups and the capacity of the cutter can be increased to 


doub! 
running the machine. 


What 


co. oo. do 


you 


say 


that amount without employing any more men in 


as to the quality of the ma- 


chine made, as compared with the hand made bretzels ? 


A. The quality of machine made bretzels is as good as 


those made by hand, when they are made out of the same 


kind of stock and the same Care taken in cooking them. 


The quality docs not depend on whether they are made by 


hand or machine, but 


taken in cooking and baking them. 
that is desired can be 


chine, whether it is hard or soft dough 


upon 


ives 
cil 


stock 


used 


and 


the care 


Any kind of dough 


used with equal facility on the ma- 


Se 


ames 
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(). 13. What do you say as to the difference, if any, be- 
tween hand made and machine made bretzels, in reference 
to breakage in shipment ? 

A. When they are made with equal amount of stock, 
and the same quality of stock, the machine made bretzels 
are less liable to break in shipping than the hand made, for 
the reason that in the hand made bretzels the points are 
left pre yecting over the bow and are easily broken oft, and 
in the twist of the bretzels the two parts are not tightly 
formed together, and the ends where they join the bow are 
generally not tightly fastened; whereas, in the machine 
tnade, these points are made solid, making the bretzel firm 
and less liable to break. We formerly had complaints of 
machine made bretzels breaking in shipment, but these were 
made on our first machine and were very small in size. We 
have had frequent complaints of breakage of hand made 
bretzels in shipment. 

(). 14. You may state the differci.c in cost of manufac- 
ture of bretzels by hand and by the machine. described in 
the patent sued on in this case, No. 274,264, supposing 
both to be made from the same stock at the same time. 

A. From my knowledge of the business and informa- 
tion I have received from other parties, | should say there 
was a difference of 4% to § cents per pound in favor of ma- 


chine made bretzels—or of 40 to 50 per cent. 


Cross kxamination by Mr. Banning, of Defendants’ Counsel. 


X O. 1. As I understand you, you say that hand made 
bretzels are made in the same way and of the same dough 
as machine made bretzels, except that the dough ts formed 
or shaped by hand instead of by machinery ? 

A. Yes, sir. 

X O. 2. You have spoken of advantages in the use of 
the machine over work by hand, apparently important. Are 


these advantages any greater or more important in the mak- 


al ‘ 


so a Va 
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ing of bretzels than the use of cutting machines in the 
making of crackers and cakes? 

A. They are of much greater importance in the manu. 
facture of bretzels, for the reason that crackers or cakes ar¢ 
easily formed by hand and can be rapidly made, while it is 
a slow and tedious process to make bretzels by hand, on a 
count of the formation of the dough, the twisting, and fas‘ 
eng of the points. 

X Q. 3. Are such advantages any greater or more im- 
portant in the making of bretzels than the advantages de- 
rived from the use of dies and cutting machines in the mal. 
ing of crackers and cakes of peculiar forms or shapes—say 
as peculiar or difficult of formation as the form or shape o° 
a bretzel ? 

A. I have never seen any crackers or cakes that wer: 
so difficult to form as bretzels are. But if there are ar: 
such crackers or cakes as peculiar or difficult of formation 
as the form or shape of a bretzel, which have been made ty: 
hand and are now made by machine, the advantages woul | 
be the same. 

X ©. 4. Could not the product of this die, “ Defendants: 
Exhibit No. 7,” be used and sold generally and in the ma:- 
ket along with your own bretzels, as a good and marke 
able bretzei? 

A. I don't think it could be put on the market and sol! 
as a bretzel alongside of ours, on account of the imperfec 
ness of its form or shape. 

X Q. 5. Saying nothing about the time of the inventio» 
or supposing this die, “ Defendants’ Exhibit, No. 7,” to 
have been made after yours, would you consider its use an 
infringement of the patent sued on in this cause, No 
274,204 ? 

Question objected to by complainants’ counsel. 

A. I haven't studied the cutter with a view to that, an! 


I am not prepared to say. 


Aap Ee 
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X Q. 6. Can you state what part or parts of the inven- 
tion claimed in the patent in this case, No. 274,264, was 
first suggested by you, and what part or parts by your co- 
parteners, respectively ? 

Question objected to by complainants’ counsel, as not 
proper cross-examination; not relating to any matter touch- 
ing which the witness was examined in chief, and not 
proper evidence for defendants at this time. 

A. The idea of making a bretzel cutter that would 
mould bretzels and cut them out with a flat die on a flat 
surface, was first suggested by me. I presented it to Mr. 
Butler and Mr. Crawford; the subject was talked over, 
ideas advanced and suggestions made in regard to it by 
each one of us. I can’t define the exact boundaries of the 
suggestions made by each one. We all participated in it. 

X Q. 7. You state that you commenced using the 
[Lampert & Huber machine about three years ago. 

A. That is the fact. 

X Q.8. When did you first commence using, in the 
making of bretzels, the machine described in the patent in 
this case, No. 274,264? 

A. About the date of the patent, sometime in 1883. 

X Q. 9. Which machine have you used since that time, 
this machine or Lampert & Huber machine ? 

Question objected to by complainants’ counsel as not 
proper cross-examination. 

A. We have used both of them; we have mainly used 
the Lampert & Huber machine. The reason why we have 
used the Lampert & Hubert machine principally was_be- 
cause we had it already set up in our bake shop and had been 
running it and had no room for the other machine. We, 
however, have used the one described in this patent, No. 
274,-264, frequently, more for the purpose of testing it than 
to make goods for the trade. 

X Q. 10. Is there any difference in quality or appear- 
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ance between the bretzels made by the Lampert & Hube1 
machine and those made by the machine described in thi: 
patent, No. 274,204 ? 

A. Inthe form and shape of the bretzel after they ar« 
baked, they are the same; where the stock is the same th 
quality is the same. 

GEORGE W. EARHART. 


Also bk. E. EnsiGy, of lawful age, being first duly swort 
and examined, deposes and testifies, on behalf of the con 
plainants, in answer to interogatories, to him propounded 
as follows: 

©. 1. State your name, age, residence and business. 

A. 


bus, Ohio; my business ts that of traveling salesman fe: 


c. i knsign: 40 years of age; residence, Colum 


Walter G. Wilson, of Philadelphia, selling cakes, bretze : 
and al? kinds of bakers’ goods; I have previously been i 
the employ of S. S. Marvin & Co. of Pittsburgh, in th« 
same business; having been with them for the period «o 
eight years, and up to the Ist of February, A. D. 1882. 

(). 2. How long have bretzels been handled and sold i: 
this country by the cake and cracker trade 

A. They have been handled ever since 1874, to my 
knowledge; don’t know how it was before then. 

(). 3. Please state the form and shape of bretzels. 

A. The dough for a bretzel as made by hand was rolle: 
in sma!l strips with tapering ends, then brought around in 
a bow-like shape, the two ends crossed at the center, enc! 
fastened to main bow and pressed down with the fingers. 

©. 4. Then this piece of dough made and formed « 
described, when properly cooked and baked, is what | 
known as a bretzel ? 

A. Yes, sir. 

©. 5. You may state whether or not before 1881 any at 
tempts were made to make or devise a machine for makin, 


bretzels by machine ? 
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A. I don't know as I can remember as to dates: the 


first I knew of bretzels being made or attempted to be 


made by machine, was Butler, Earhart & Co. making them 

| by machine. This is the first 1 knew, personally, about it. 
[ had heard the trade say previous to that, speaking of ma- 

| chine made bretzels, that they didn’t think any machine for 

| making bretzels would prove a success; the trade said they 
had never been able to make a machine able to produce a 
bretzel resembling a hand made bretzel. They said at- 
tempts had been made, but I don't know as they said by 
whom. 

The last part of the answer following the words “ I knew 
personally about it,” objected to by defendants’ counsel as 
being mere hearsay. 

©. 6. Have you seen the bretzels manufactured by 5. 5S. 

| Marvin & Co., of Pittsburgh, cut with a machine or cutter, 
during the latter part of the year 1881 ? 

A. I have. 

©. 7. State wherein, if at all, said bretzels differed from 


hand made bretzels. 


A. The outline or profile of the Marvin machine bretzel 
was like the hand made bretzel, but it was cut out of a 
sheet of dough of equal thickness and was flat, or nearly 
so, on top and bottom; and the sides cut straight, and only 
tapered one way, ¢. ¢., by narrowing , at the crossing in the 
center it didn't resemble the hand made at all; it did not 
| show any twist looking at it from the face of the bretzel, 
but resembled stamped work. 
©. 8. What do you say as to whether the bretzels 
: formed as you have described with straight cut sides, flat, 
| or nearly flat, top and bottom, and center showing no twist 
or resemblance of crossed bows or ends, are or were good 
and marketable bretzels ? 
| A. They were not,as far as my trade was concerned: 


ny trade objected to them in almost every tustance. | 
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then sold the trade south of the line of P. F. W. & C. Ry. 
in Ohio, and the border towns of West Virginia. 

(). 9g. What objections were made ? 

A. The objection made as to the form was that the, 
did not resemble the hand made bretzel; they were not 
finished; they didn’t look as if they had been rolled out 
and twisted by hand; they resembled stamped work. 

(). 10. Please 'ook at the bretzels “ Complainants’ Ex. 
hibit F, and say whether or not the same are good an 
marketable bretzels. 

A. They ATC 

MQ. 11. During the time you were with Marvin & Co 
and after they began to cut or stamp bretzels by machine 
state whether you saw the machine. 

A. I did not. 

(). 12. Did you speak to any member of the firm abou! 


seeing it; if so, state what was said ? 


A. I did, and with Mr. Marvin: when the bretzel wa: 
shown me that was made on that machine, I asked what pa’ 
ent the machine might be called ; he saidthat it was an attacl 
ment that could be applied to any cracker machine, at ; 
very slight cost; I asked if it was patented, and he sail 
“not yet,” and it was of their own getting up. [I made the 
remark if anyone could see it, and he made the remark, | | 
was not for everyone to see, and I pressed my remark nx 


further. 


Cross kkxamined by Mr. Banning, of Defendants’ Counsel | 


X Q.1. Did Mr. Marvin refuse you permission to se: 
that machine? 

A. From the answer he gave me, | took it to be a re 
fusal. 

X Q. 2. Did you actually ask to see the machine, an: 
did he actually refuse you permission to do so? 


A. Well, I didn't actually ask him or force the questic: 
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whether I should see that machine or not, but merely asked 
if the machine could be seen. His answer was. as near as 
I can remember, that it was not for every one to see. 

X Q. 3. Did you ever tell Marvin & Co. that the trade 
objected to their bretzels because they were made by 
machine ? 

A. I don’t remember whether I ever had any conversa- 
tion with them with regard to that or not. 

X Q. 4. Mr. Rumsey has testified in substance that the 
trade and public generally were not aware that their’ bret- 
zels were made by machine until a short time, say a few 
months ago. Do you know whether this was so or not ? 

A. I can only speak as to my own trade. My own 
trade knew 18 months ago, or thereabouts, that those bret- 
zels were made by machinery. They knew it soon after 
they came out. 

X @. 5. Can you state why your trade objected to Mar- 
vin & Co.’s machine made bretzels —was it because they 
were not good in flavor, or liable to break in:shipping, or 
because of their appearance ? 

A. My trade in general objected to the appearance and 
the quality as well, but don’t remember of more than ordi- 
nary complaints about the breakage. 

X @.6. How many persons can you remember, object- 
ing to Marvin & Co.'s machine made bretzels because of 
their appearance ? 

A. 1 couldn't answer as to how many objected, but a 
large portion of my trade. 

X Q. 7. Can you name any who made this objection ? 

A. [| wouldn't: wish to be sworn as to who it was, or 
how many, for I cannot remember, it was so long ago. 

xX (). 8 Are you willing to be sworn to the fact that 
any considerable number made such objection because of 
the appearance of the bretzels? 

A. I would willingly be sworn that they did object on 
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that account. The trade said that they couldn't sell a bret. 
zell that didn't resemble the hand made bretzel. 

X Q.9. And yet, although stating that a large numbe: 
did make such objection, you cannot name a single on 
who did so? | 

A. | remember one party in Lancaster, Ohio, but I can 
not remember his name. I don’t vo there any more, and | 
have forgotten his name. 

X Q. 10. Can you remember any others ? 

A. Personally, I cant. 

XQ. 11. How often did you talk with Marvin & Ce 
about their making bretzels by machine ? 

A. I don’t know how many times I talked with then 
generally about making bretzels by machinery. We talkec 
a great many times about making bretzels by machinery, 
they generally advancing the subject. 

X Q. 12. Did you talk with them often and freely about 
matters in which you was interested as one of their travel 
ing salesmen, particularly about the wants and requirement 5 
of the trade, ete, ? 

, es got in about once a month, and talked ina general 
way about business, etc., and received my instructions. My 
stay varicd from a half a day to two days at a time. 


K. EB. ENSIGN. 


Also Wn. M. Crawrorp, of lawful age, being first duly 
sworn and examined, deposes and testifies on behalf of the 
complainants, in answer to interrogatories to him pro 
pounded, as follows: 

©). 1. Sate your name, age, residence, business and rela- 
tion to this suit. 

A. Wm. M. Crawford; age, 43 years; residence, Ce 
lumbus, Ohio; business ts wholesale manufacturer of gr 
cers’ goods, including crackers and bretzels; and am on: 


of the complainants in this suit. 
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(). 2. Do you know what a bretzel is? If so, state. 
A. 


petizer. A bretzel is made from dough and other ingre- 


I think I do. It is an article of food used as an ap- 


dients, conforming somewhat in appearance to the shape of 
a heart, having a bow, with loops and an_ intermediate 
twisted portion, and ends fastened to the body of the bow. 
©. 3. How long have they been manufactured and sold? 

A. As an article of commerce, in a general way, some 
ten or twelve years. 

©. 4. You may state what you know, if anything, in 
reference to attempts to make machines for making bretzels 
prior to 1882, excluding the Lampert & Huber machine 
and the cutter used by S. S. Marvin & Co., of Pittsburgh. 

A.. Of my own personal knowledge I know of but one 
machine, which was made by Keller & Myers, of Lincoln, 
Pennsylvania. I heard of the machine about the year 1879 
or 1880, and went to see it, with a view to purchasing it for 
the purpose of making bretzcls. pon examining it, | 
found it to be a very complicated machine. It took the 
dough from a hopper, cut it off into small pieces of suffi- 
cient size to make a bretzel; the piece of dough passed over 
a cylinder upon which was a jacket of peculiar shape which 
rolled the dough out into an oblong, tapering strip; after 
which it deposited it upon a movable apron which carried 
it forward to a block, whereupon fingers working automati- 
cally took up the ends of the dough and twisted it into a 
heart-shaped bretzel, making but one bretzel at a time. The 
machine, owing to its complicated mechanism, would not 
produce but seldom a perfect bretzel, there being fully 75 
per cent. of them cripples. On that account I refused to 
purchase it. An interest in it was afterwards sold to J. W. 
Ruger, of Buffalo, N. Y., a manufacturer of bakers’ machin- 
ery, and Kebler, Mueller & Ce., bretzel manufacturers, of 
Philadelphia. I afterwards saw the machine in Philadel- 
phia, in the bretzel bakery of Kebler, Mueller&Co. It had 
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been abandoned as useless for the purposes for which it 
was manufactured. 

Answer objected to by defendants’ counsel, as immaterial 
and incompetent, it being unimportant whether the machine 
referred to by the witness was a good and sucessful one or 
not 

O.5. Do you know S. S. Marvin and Cornelius E. 
Rumsey, partners as 5. 5. Marvin & Co., and engaged inthe 
manuiacture of cakes, crackers and bretzels at Pittsburgh ? 

A. 2a 

().6. Did you ever have a conversation with them, or 
either of them, in reference to the use by them of a machine 
for cutting and stamping bretzels? If so, please state it. 

A. I did, sometime in the spring of 1882. I called upon 
them at their place of business, and told them that I had 
heard that they were operating a machine for making bret- 
zels, and from what I could hear, I thought it was an in- 
fringement upon our patents, and requested the privilege of 
seeing it, which request they refused, saying that they did 
not allow any one to see it. 

©. 7. Had you, before that time, shown them, or either 
of them, your Lampert & Huber machine? 

A. I had. I had shown it to Mr. Rumsey, and also 
worked it for him,a few months previous to my visit to 
Pittsburgh, on the occasion spoken of, having in view the 
object of selling him the machine. 

©. 8. Have you seen and examined and worked and 
operated the cutter, ‘ Defendants’ Exhibit No. 7,” with the 
creasers in their respective places, properly adjusted? If 
so, state whether the machine is or is not a practical ma- 
chine, susceptible of practical use and operation in making 
bretzels. 

A. I have seen and used it, and do not consider it a 
practical working machine. 


©. 9. When did vou see and use it? 


ne 
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a 

A. Since it was sent here for examination. 

(). 10. State what defects exist in said machine, and 
fully, why it is not practicable. 

A. It is defective in the central creasers; making the 
twist; in the top of the die not being rounded; in its cut- 
ting through the bretzel on the lower portion of the die, 
thereby causing the bretzel, after it has been cut, to adhere 
to the central portion of the die, thereby preventing its cdis- 
charge therefrom; also in the off-bearing scrap passages 
not being so constructed as to take up the scrap; also in 
the general appearance of the bretzels after they are formed, 
in their being of uniform thickness, flat on both sides and 
square on the edges. The central creasers are defective 
also, in being set into the die in such a way as not to form 
a perfect twist, and in that they cut nearly through the 
dough; the end creasers are objectionable for the same 
reasons, 

©. 11. Have you seen and examined the machine made 
bretzels made and sold by 5S. 5. Marvin & Co., of Pitts- 
burgh? If so, describe them. | 

A. I have seen what they sell for and call a bretzel. 
They are a piece of baked dough conforming somewhat in 
outline to the shape of a bretzel. They are flat on both 
sides, unpalatable and unsightly. They are of uniform 
thickness throughout, with square edges, without the twist- 
ed center, and without their conforming in appearance to 
those of hand made goods. 

©. 12. What do you say as to whether the products of 
their machine, as above described, are or are not good and 
marketable bretzels? 

A. I should say they were not 

©. 13. Why not? 

A. Because they are not a+bretzel. They are not fin- 
ished, by their not having the intermediate twist; by their 
not conforming to the rounded shape and appearance of 
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hand made goods; and by their being simply a flat piece of 
baked dough, more like a cracker than a bretzel. 
Cross Examined by Mr. Banning, of Counsel for Defendants. 


X ©. 1. At the time of your interviews with Mr. Rum- 


sey, your firm were owners of, or interested in, the Lam- 


pert & Huber patents, were they not? 

A. They were. We have been owners of an interest in 
those patents since about 1879. 

X QO. 2. Assuming your patent, No. 274,264, to be 
valid, which of course would be assuming that you and 
your co-patentees were the first inventors of the machine 
described and claimed in it, would you consider it to be in- 
fringed by this die or cutter, “ Defendants’ Exhibit No. 7?” 

Muestion objected to by complainants’ counsel as not 
proper cross-examination, and as improper. 

A. I cannot answer that question, as I have not given 
the matter any thought. 

Wa. M. CrRAWForD. 

[, Gilbert H. Stewart, Notary Puclic in and_ for the 
County of Franklin and State of Ohio, do certify that Geo. 
W. Earhart, k, k. Ensign and Wm. M. Crawford were by 
me severally sworn to testify the truth, the whole truth, and 
nothing but the truth, and that the depositions by them re- 
spectively subscribed, as above set forth, were reduced to 
writing by myself, in the presence of the witnesses respect- 
ively, and were respectively subscribed by said witnesses, 
in my presence, and were taken by consent of parties, on 
the 20th day of October, A. D. 1883, at my office, Room 
35, Deshler Block, Columbus, Ohio; and that I am not 
counsel or attorney of either party, or otherwise interested 
in the event of said suit, or a relative of either party. 

Witness my hand and official seal, the day and year 
aforesaid, 

GILBERT H. STewart, 
Notary Public in and for Franklin County, Ohio. 
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Fees, writing and certifying deposition, $11.20; swearing 
three witnesses, 50 cents; $11.50 total. Received of com- 
plainants in above case, 11 +;"5 dollars, my fees for forego- 
ing depositions. 

GILBERT H. STEWART, 
M F 


Proofs for final hearing taken on the part of the complain- 
ants in the abowe entitled cause, before Joseph Forrest, United 
States Cominisstoner for the District of Columbia, at the office 
of L:dson Brothers, 917 F St., N. W., Washington City, Dis- 
trict of Columbia, commencing on Thursday, the 6th day of 
March. ISS YJ, at 11 o'clock A. AL 


Present—Joseph R. Edson, of counsel for complainants, 
and Ephraim Banning, of counsel for defendants. 

Poitier [T. DopGe, a witness produced, sworn and exam- 
ined on the part of the complainants, deposes and testifies 
as follows in answer to interrogatories by Joseph R. Edson, 
of counsel. 

©. 1. What is your name, age, occupation and place of 
residence ? 

A. Philip T. Dodge; age, 32 years: attorney and solic- 
itor of patents, and mechanical expert; Washington, D. C. 


(). 2. Please state, briefly, what experience you have 


had in the examination and comparison of inventions, and 


patents therefor, and in giving testimony as an expert before 
the courts. 

A. For the past 13 years I have had occasion in the 
practice of my profession, to consider, analyze and compare 
inventions, machines and patents in great numbers, to con- 
sider both theoretically and practically, the operation of 
many classes of machinery,, and to prepare and prosecute a 
large number of applications for patents. I have been 
called upon, in my business, to visit shops and factories in 


many parts of the country and to examine critically the 
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practical operation of the machinery and appliances em- 
ployed therein. I am also a practical mechanical draughts- 
man, and as an amateur am familiar with the use of ordina- 
ry mechanical tools and appliances. I have frequently been 
called upon to act as an expert in mechanical matters, with 
and without being sworn. I have testified in various suits 
relating to patents. 

©). 2%. Have you examined the specification and draw- 
ings of the letters patent of the United States, No. 274,204, 
and uncertified copy of which is herewith filed in evidence 
by consent, and marked ‘“ Complainants’ Patent Exhibit,” 
and do you understand the construction and operation of 
the machine therein shown and described ? 


A. I have examined the patent stated, and believe that 


I understand the construction and operation of the machine 


therein represented. 

©. 3. Have you examined and do you understand the 
construction and operation of “ Complainants’ Exhibit A,” 
now shown you ? 

A. I have examined the exhibit, and believe I fully un- 
derstand it. 

(. 4. Please state whether said exhibit has or has not 
the combination of elements set forth in the first claim. of 
said patent. 

A. Ido find in the exhibit A the combination of ele- 
ments specified in the first claim of patent No. 274, 264, 
that is to say, the exhibit presents a flat die for cutting 
bretzels, having the bow, the two loops, and fine creasers. 
which appear to have substantially the same form, and prac- 
tically the same effect as those described in the patent. 

©. 5. Answer the same question as to the second claim 
of said patent. 

Question objected to by defendants’ counsel as not 
proper in rebuttal—this objection to apply to question No. 


4, as well. 
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A. 1 do find in exhibit A the combination of elements 


specified in the second claim of patent No. 274,264. Those 


- elements appear to have the same mode of operation as 


those set forth in the patent. There are trifling differences 


in form, but they appear to be immaterial, or such as not 


4 to affect the mode of action of the parts. 


©.6. Answer the same question as to the third claim 


of said patent. 


Same objection as to question 5. 


A. The exhibit A appears to contain also the combina- 
tion specified in the third claim of the patent. The expell- 
ing studs in the patent are relatively smaller than those in 
the exhibit, in other words, the studs of the exhibit are 
made larger or with more expanded surface to act upon the 
dough, than those represented in the patent; but this ap- 
pears to be mearly a difference in degree, and not such a 
difference as to affect their mode of action, 

(). 7. Please examine the cuts of dies Nos. 4 and 7, ap- 
pearing on pages 43 and 49 of defendants’ exhibits Nos. 
12 and 13 respectively, filed in evidence in this cause, and 
state whether or not the twists therein shown are the 
equivalents of the creasers as shown and described in the 
patent No. 274,264, giving your reasons for any opinions 
you may express. 

A. J have examined the exhibits referred to. They 
represent patterns for fancy borders for crackers, in other 
words, a means for forming an ornamental edge or margin 
ona cracker. I do not think they are the equivalents ofthe 
creasers shown in patent No. 274,264, for the reason that 
they do not appear to be designed or adapted to produce 


an imitation of one piece of dough laid across another, as 


intended by the patented device. Moreover, they are not 


% shown in connection with a die for cutting bretzels, and in 


the form shown in the exhibit could not be so applied as to 


give the effect or result for which the patented device is de- 
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signed. Further, the exhibits fail to show creasers having 
the effect of those described in the patent, for the reason 
that their relation or height in relation to a die, is not 
shown. The creasers shown in the patent have their edges 
sunk into the dic below the cutting edges, so that, while 


the cutting edges will pass through and completly sever the 


dough, the creasers will simply indent the same. 

©.8. Have you examined and do you understand the 
construction and operauon of defendants’ exhibits Nos. 14 
and 15 filed in this cause ? 

A. Ihave examined and do understand the exhibits 
stated. 

©. 9. Please compare defendants’ exhibit No. 14 with 
the ist, 2d and 3d claims respectively of the complainants’ 
patent, and state whether it does or does not contain the 
devices and combinations of elements set forth in cither of 
said claims, giving your reasons for any opinion you may 
express. ‘s 

A. Referring to exhibit 14, 1 do not find therein the 
combination specified in the first claim of the patent. First, 
because it presents a die having the form of the letter B, 
instead of the conformation peculiar to a bretzel with its 
bow and two loops, so-called. Second, because the exhibit 
fails to present the creasers specified in the first claim, or 
any equivalent therefor. With respect to the second claim, 
the exhibit differs from the patent in having but two pas- 
sages or openings, instead of three; also, in having the ex- 
pelling stud in one continuous piece, filling the entire sur- » * 
face of the dic, instead of several studs, as in the patent. ° 
The use of a continuous stud or expelling device prevents 4 
the employment of creasers or devices to give the surface 
of the product the appearance of having one portion lapped 
over the other. The exhibit is a small dic, apparently for 
cutting crackers, which are made from soft dough, which is 


commonly floured or dusted to prevent tts adherence to the 
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dies. The openings or dough passages in the exhibit are 
of very small size, and are not adapted to take up and bear 
off the internal scrap from bretzel dough, which is made 
hard or of a stiff consistency, and which is necessarily 
worked without being floured or dusted like cracker dough. 
Referring to the third claim of the patent, the exhibit 14 
fails to show a bretzel-shaped die having three passages, as 
demanded by the claim. 

©. 10. Do you know of any objection to the flouring of 
bretzel dough before the application of the dies for cutting 
out the bretzel ? 

A. Yes, there is a very serious objection. Bretzels are 
boiled in lye for a short time, before being baked. If floured 
before entering the lye, the flour will accumulate in and 
upon the liquor, giving to the bretzels a mottled and un- 
sightly appearance, preventing that glossy finish which is 
desirable. 

©. 11, Please answer question 9 by comparing defend- 
ants’ exhibit No. 1§ with the ist, 2d and 3d claims of com- 
plainants’ patent sued on. 

A. Referring to the language of the first claim, the ex- 
hibit fails to show a die for cutting bretzels, or any other 
die having a bow a, and loops a’ a’. It also fails to disclose 
five creasers, and in the form and arrangement specified in 
the claim. Passing to the second claim, the exhibit repre- 
sents a die having two instead of three passages. It is not 
a bretzel cutter, but a cutter for producing the character 
“&."’ It is intended for cutting crackers, and its two pas- 
sages are of such size and character that bretzel dough can- 
not be practically delivered through them. By this, I mean 
to be understood that, as exhibit 15 now stands, it cannot 
be practically used for working dough such as employed in 
the making of bretzels, to deliver the scrap through the 
passages. With respect to the third claim, the exhibit does 
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not show a bretzel-shaped dic, or a die having three scrap- 
passages, as specified in the claim. 


Complainants’ counsel herewith files in evidence a box 


containing specimens Nos. | to 14 inclusive, of products of 


defendants’ exhibits Nos. 14 and 15, said box being marked 
‘* Complainants’ Dodge-Robertson Exhibit.” 

(). 12. What have you to say as to either of defendants’ 
exhibits Nos. 14 and 1§ having practical off-bearing inter- 
nal scrap passages? Have you made any experiments with 
said exhibits? and if so, state what you did and the results 
obtained. 

A. I have made lengthy practical tests of the exhibits 
14 and 15, and have also seen the same operated by others 
in my presence, in connection with dough such as is used 
in the manufacture of bretzels. The tests established con- 
clusively the fact that the openings or passages in the ex- 
hibits, as they now exist, are not practical off-bearing scrap 
passages for bretzel dough. It was found that after the 
first few impressions, generally after the second, and fre- 
quently after the first, the stiff bretzel dough would lodge 
in the passages and remain immovably in position. This 
condensed and solidified dough filling the passages, caused 
the hollow cutters to act in the same manner as solid dies 
or punches. In no instance did the serap continue its 
movement so as to be discharged through the top of the 
passages. It was found that, although the outer cutting 
edges of the die were forced completely through the dough, 
the inner hollow cutters failed to remove the scrap. When 
filled with the solid dough, the action of the hollow cutters 
would be to displace the dough of the sheet, forcing it lat- 
erally away from under the hollow cutter, and causing it to 
flow outward into the body of the sheet, instead of passing 
upward through the passages. It was found that the dough 
was consolidated in the passages so firmly that a very con- 


siderable exertion was required to force it out by means of 


- 
- 


. 
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a stick or other instrument. The experiments to which | 
refer were made during the past week in the bakery of an 
old bretzel manufacturer, whose name I cannot give, located 
on the south side of O St., between 6th and 7th Sts., N. W., 
in the city of Washington, in the presence. of Mr. Edson, 
counsel in this case, Mr. T. J. W. Robertson, the baker, and 
his two assistants. 

©. 13. Your attention is called to the fact that the ex- 
hibits, “ Dodge-Robinson 1 to 14° do not all show the 
dough equally depressed at the points opposite the small 
tubes. Can you explain the cause of this difference ? 

A. In some few of the exhibits, care was taken to limit 
the descent of the die, for the purpose of determining posi- 
tively what became of the dough opposite the central cut- 
ters or punches in the course of their descent. The fact 
that the die was depressed more in one case than in another, 
accounts for the difference in the appearance of the exhibits. 
The fact that the die was fully depressed in many cases 
without removing the scrap from the centre,-will be mani- 
fest on examining the rear faces of the exhibits, which show 
that the outer cutting edges of the dies passed entirely 
through the dough. Attention is particularly directed in 
this regard to exhibits Nos. 2 and 14. In the impressions 
marked “a” and “b,” exhibit 14, a thin film of dough re- 
mains in the upper opening, the remainder having been dis- 
placed laterally by the pressure of the solid punch—that ts, 
the punch filled with hard dough, immovably fixed therein. 

©. 14. Has defendants’ exhibit No. 1 off-bearing inter- 
nal scrap passages—that is, passages which will discharge 
its scrap at the top of the scrap passages ? 

A. It has not. 

() 15. Please compare the invention claimed in com- 
plainants’ patent, No. 274,264, with the patents Nos. 184,- 
786 and 224,446, offered in evidence by defendants, and 
state whether or not the construction and combination of 


104 


G4 COMPLAINANTS S EVIDENCE IN REBUTTAL. 


elements claimea in the former, is shown in cither of the 
latter, giving your reasons for any opinion you may express. 

A. Referring first to patent No. 184,786, to Lambert T 
and Huber, it does not contain the subject matter of the 
first claim of complainants’ patent, No. 274,264, for the rea- x 
son, first. that it does not present a flat die: second, be- - 
cause it does not present the CFCascrs ‘a® a®” * igs a‘ - de- 
manded by the claim; third; because the creasers repre- 
sented ‘n the patent 274,264, have their edges in a plane 
below the edges of the die. This relative arrangement of 
the creasers and cutting edges is important in a flat die de- 
signed to stamp or cut through the entire thickness of the 
dough. If the creasers were carried to the same height as 


the cutting edges of the dic, they would cut through 


I 

sever the bretzel at the center, perimitting a portion to es i 
cape, and also icssening the strength of the bretzel, so that 

it would not be so well adapted to stand transportation ? 
without breaking. Passing now to the second claim, patent 
No. 184,786, fails to disclose several elements of the combi- 
nation specified. It is without the feet, the guide-rods or 
the head piece. [It shows no means for operating the ex- 
pelling studs. Referring next to the third claim of com- 
plainants’ patent, the patent 184,786 fails to show a die con- A 
taining both passages for the scraps and expelling studs to 
remove the bretzel. The patent 184,786 shows the dies ar- 
ranged in curved form on the periphery of a hollow cylin- 
der. It is not designed to have the Passages or openings 
retain and bear away the scrap; on the contrary, the ma- 
chine ts so constructed that the scrap is discharged imme- 
diately, upon being cut, through the openings into the cyl- ee 
inder. The Patent Office model upon which this patent 

was granted, has the openings enlarged or flared toward 

the inside of the cylinder, obviously to permit the instanta- “i. 
neous release of the scrap. The expelling studs of the pat- 


ent 184,786 are not mounted in the dies which have the 
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scrap passages. The dies of this patent are designed to 
work in pairs; one opposing the other. The two dies act 
T on the dough from opposite sides, and neither die can cut a 
bretzel, discharge the scrap and expel the bretzel, unless 

x operated jointly with its companion; on the contrary, a 

a single die, such as represented in.complainants’ patent, ts 
is adapted to cut the bretzel, remove the tnternal scrap and 
discharge the bretzel. 

Passing now to the consideration of patent 224,446, | 
find it to consist of two hollow cylinders, each provided 
with peripheral dies, co-operating with corresponding dies 
on the other cylinder. This patent does not anticipate the 
first claim of the patent 274,204, for the reason that it does 
not exhibit the several creasers specified in said claim. It 

‘ shows a single creaser at the center, but this creaser rises 
to the level of the cutting edges and could not be success 
° fully used on a die intended to cut entirely through the 
dough, like that in complainants’ patent. The second claim 
of patent 274,264 1s not anticipated, for the reason that the 
cuide rods, the springs, the feet or pre yections and various 
other parts specified in the claimare absent. The patent 224, 
446 fails to disclose the matters defined in the third claim of 
patent 274,264, in that its dies does not contain both the 
scrap passages and the expellingstuds. Said patent, 224,446 
shows dies which are necessarily used tn pairs. -" 
©). 16. From their appearance, how old would you say 
defendants’ exhibits Nos. 14 and 15 are, and how much p 
have they been used, giving your reasons for any opinions 
you may express ? 
<i A. I have given the exhibits referred to a critical exam- 
ination. It is impossible to fix definitely their age, but | 
have no hesitancy in saying that they are of recent date, 
a and that they have had little, if arfy, practical use. | Exper- 
ience has shown me that in devices of this character, use 


would cause the marking surfaces to become smooth and 
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polished, that the other metal surfaces become dark and 

discolored, and that all the openings will become filled with 

dust and dirt. all of which indications are absent in the ex- 1 


hibits. I have no hesitation whatever in saying that tt ts 


impossible for these exhibits to have by en in practical Lise’ 


> 


for any considerable length of time 
Crass kxamination by Mr. Banning, of counsel for ah ‘es 
defendants 


xX is. a2 Have you any special familiarity with patents 


or inventions relating to bakers’ machinery ? 


A, None other that acquired in examining the records % 
of the Patent Office from time to time, and from having ‘ 
seen machinery of this general class and in operation at dif- 
ferent times previous to my being called in this case 

Xx (). Is In making the « xperime nts or tests, so called, 
to which you have r ferred, were the dies operated by ma- a 
chinery or by hand ? ie, 

A. By hand, on a flat table or surface My entire 
weight, some 160 pounds, was tn nearly every instance 
thrown upon the hand-piece, to depress the die proper. 

In CAaASCS before rye ntioned, CarTC Was tak: n to prevent the : 
complete cle pression of the die, in ord r to study its action. y 

X 0. 19. Do vou know what weight ts applied to de- 
press the die when it is operated by machinery ? 

A. In pounds, | do not. It must, of course, be sufh 
cient to overcome the resistance of the springs and_ force 
the dic entirely through the dough ’ 

X Q. 20. How do vou come to know about the relative 
consistency of the dough used in making bretzels, and the ay 
dough used in making cakes, crackers, cic... and about the 
boiling of the bretzels or other similar matters which you | 
referred to in vour direct examination ? » 

re 


A. By having seen cakes and crackers made by hand 


and machinery, and having seen and handled the bretzel 
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dough, and by having witnessed the operations connected 
with the boiling and making of hand made bretzels. Also 

1 : by conversing with different persons with regard to the 
subject. 


X Q. 21. Where and how often have vou seen all this, 


ae 


2 particularly with reference to the bretzels ? 

A. I have seen cakes and crackers manufactured at va- 
rious times and places, several vears since at the factory of 
Hanvensen & Co., in this city, also at a bakery in the city 
of New York, the name and location of which I am not 
% now able to give, my attention having been attracted as a 
passer by, and also at a fair in the city of New York, I 
think at the American Institute. As to the manufacture of 
bretzels, the only place where I have actually viewed the 
operations was at the bakery in this city referred to in my 
direct examination, 


? X ©. 22. Then your only information in reference to 


Fi 
° 


the manner in which bretzels are manufactured, is_ that 
which vou derived from what you saw and were told at the 
bakery where these experiments were made, mentioned tn 
your direct examination ? 

A. Largely, but not wholly. It is proper to explain 
that while experiments were being conducted in one end of 
the bakery, the ordinary operations were being carried on 
in the other, and at the same visit | had the opportunity to 


witness these operations and fully interrogate the workmen 


. Re-Direct examination 


R-d. O. 23. Assuming that dies similar in construction 

“ to those shown in defendants’ exhibits 14 and 15 were 
made and used before the date of the patent of the com- 
plainants’ sued on, would you say that inventive genius or 
” only ordinary mechanical skill avas required to make the 
combination or construction of devices claimed in complain- 


ants’ patent No. 274,264? 
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A. In view of the difference between the articles pr 
duced by the exhibits 14 and 15 and the article required 
be produced by the complainants’ patent, and of the furth 
fact that that the bretzel dough requires to be used with: 
that flouring permissible in other articles, I think thi 
more than mechanical skill was required to produce a pra; 
tical and successtul dic such as represented in complainant: 
patent. I think it may be said that the exercise of inven 
tion was required to make the change. It may not hav 
required inventive talent of the highest order, but I thir! 
the changes were such as could not have been fairly ex 
pected from a mechanic exercising only mechanical ski! 
[am the more strongly of this opinion because my exper 
ments established the fact that the exhibit dies, in the con 
tion in which they actually exist, did not operate succes; 
fully in bretzel dough, thereby showing that changes wer 
necessary to adapt them for use therewith 

R-d. Q. 24. Can you give the date of the oldest Amer 
can patent for bretzel machine? State how many or abou! 
how many patents have been since issued in the same clas: 
of inventions. 

A. I cannot state positively the date of the first Amer - 
can patent. My impression ts that it was about 1875 01 
1870. there are very few patents on these machines : | 
think not to exceed a dozen. The manufacture of bretzels 
by machinery appears to be a comparatively new art. 


P. T. Donat 


Subscribed and sworn to before me this | 
Oth day of March, 1884 ' 
Adjourned at 5:15 Pp. M., to meet at same place at 10 
M., Friday, March 7th, 1884 
Josepn FORREST. 


C. S. Commusstone: 


Friday, March 7th, 1884, 10 A. M.; met pursuant to ad 
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journment, time and place stated. Present the respective 


counsel as before. 


Mr. Tuomas J. W. Roperrson, a witness produced, 
sworn and examined on the part of the complainants, de- 
poses and testifies as follows, in answer to interrogatories 
by Joseph k. Ldson, of counsel. 

©. 1. State your name, age, occupation and place of 
business. 

A. Thomas J. W. Robertson; 51 years; patent solicitor 
and mechanical expert; 605 7th St.. N. W., Washington 
City, an ©. 

(). 2. Please state, briefly, what experience you have 
had in the examination and comparison of inventions and 
patents therefor, and in giving testimony as an expert be- 
fore the courts, and any other experience which you con- 
sider qualifies you to testify as a mechanical expert. 

A. For the last 30 years I have been particularly en- 
caged in the study of theoretical and practical mechanics. 
During the first half of this period I devoted myself mainly 
to getting up new inventions, and obtained many patents 
therefor. For the last half of that period I have been en- 
gaged mainly as patent solicitor and mechanical expert, 
during which time I have made many thousands of exami- 
nations to determine the patentability and novelty of alleged 
new inventions. I have been frequently called to testify as 
an expert in patent suits between private parties, as in this 
case, and also in several suits brought against the officers 
of the United States for the infringement of patents, having 
been engaged for this purpose by the Department of Jus- 
tice, the Chief of the Stamp Division of the Treasury, and 
the U.S. District Attorneys of New York and Connecticut. 
| have also been employed in a similar capacity by the 
counsel for the cities of New York, Brooklyn, N. Y., and 


this city, and also by the counsel for several large manufac- 
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claimed in complainants’ patent No. 274,264, for it nece 


, | > 
tated two operations and the conjoint action of three se 
i 


rate instruments to complete a bretzel—that ts to say, th. 
' 2. } aoe eae » an ‘ 
was a device by which the bretzel was first roughly cut 1 


form, and then subjected to the toimnt action of an upper « 


lower die, which gives a finished torm to the bretzel. Th 


Is nothing in the d scription to show that the cutter |) 
any creasers Or any Om-Dearing SCFaAP PadssadQes—-iNn tact, 


answer to question 24 expressly states that the cutter “1 
no passage for expelling the scrap. The formers or « 


apparently had creasers in them, but thev had no off-be 


ka 
Ing scrap passages, and from ail that appears im the spe 


cation, were simply moulds to give the shape to the bre 
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after it had been roughly formed into shape by the cutter, 
and were incapable of cutting out the bretzel. In view of 
wh ch. | consider that if s ud machine had been completed, 
instead of having been abandoned, as the witness swears it 
Was, it Was not a machine that would anticipate the *combt- 
nations claimed in complainants’ patent No. 274,264 

©. 5. What have you to say as to either of defendants’ 
exhibits Nos. 14 and 15 having practical off-bearing inter- 
nal scrap passages? Have you made any experiments with 
said exhibits? and if so, state what vou did and the results 
obtained. Your attention ts also called to “ Complainants’ 
Exhibit Dodge-Robertson No. 14 

A. I do not censider cither of said exhibits as showing 
practical off-bearing internal scrap passages, for in a series 
of experiments that I made in a bretzel bakery in the pres- 
ence of Mr. Edson, counsel in this case, Mr. P. T. Dodge, 
who I believe has already testified in this case, Mr. Gohl 
(a baker) and his two workmen, whose names | do not 
know, I found that the two holes that appear in the letter 
‘B” and the holes in the character “ &” did not carry away 
the material separated, or partly separated, from the dough, 
but simply accumulated in said holes until the dough be- 
came compacted in said holes so hard as to form, in effect, 
a solid punch, which required considerable effort to remove, 
which had to be done by a stick or something similar. 
When first commencing to use these instruments, one or 
two of the holes would be cut out as shown, for instance, in 
No. 3 in “ Exhibit Dodge-Robertson,” but as the dough ac- 
cumulated in the holes, it became so hard that no more 
dough could be forced into them, and they became, in et- 
fect, solid punches, as I said before. Inthe course of the 
experiments I made the piece “ No. 14,” which shows that 
the cutter took a piece from the top of the character “ &,” 
marked “A.” a little more from the character marked “ B,” a 


little more from the character marked “ C.” and that mn mak- 


- 
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ing the character marked“ D,” the pieces taken from the ot 
characters united with the dough in the centre of the ups cr 
loop of the character ‘*D” and remained sticking there 
shown in said character “D.” Several other specim: :; , 
were made there at that time, by Mr. Dodge and my: 


which conclusively showed that the holes shown in the . «- ; 
hibits 14 and 15 are not practically off-bearing scrap p: s- 
sages; for although, when first tried, they would take out 


the scrap until sufficient accumulated in the holes to s 


them up, in no instance during our experiments did any 


the scrap pass up through the top of said holes, and I 


— 
om 


not, therefore, consid r said exhibits AS having practi. tl 
off-bearing internal scrap passages 
().6. From the appearance of “ Defendants’ Exh:! 


No. 14” and “ Defendants’ Exhibit No. 15,” and any ex: 


ination which you have made of them, please state how | 
they appear to be, and how much they have been used, 
at all, giving your reasons for any opinion you may « <.- 
Press 

A. I cannot say exactly how old they are, but they 
certainly of recent make. i should say they are not m 
than a year old, and may be much less. The various par: 


where they have been filed 


— 


n process of manufacture i: 


—o 
” 
a 


comparatively bright. The rubbing surfaces show no sig 
whatever of wear, and they appear to be almost as fre 
looking as if they had just left the shop of the machin 
more especially the one made for the character “&." Thy 

made for the character “ B” is a little more discolored th; » 

the other, but 1s not sufficiently discolored to show tha 

has been used to any extent. Had said models been us: «! » 
to any extent, they would have shown signs of wear on t] 


rubbing surfaces, the crevices would have become fil: 


—— 


with dough or flour, of which there appears no sign on | 


ewe, 


exhibits, excepting some which now appears in the holes 


the letter “ B’ and character “ &," which is the remains |‘ 
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material left in the holes at our recent experiments referred 
to in my previous answer. 

Previous to the experiments I refer to above, 1 examined 
the exhibits Nos. 14 and 15 and took them apart and found 
in the holes formed in the lox ps of the letter “B" some 
metal filings, which I here produce, and request that they 
be marked “ Filings No. 1." In the character “ &" I found 
also some filings and dust, which I here produce, and ask 
to have marked “Filings No. 2." These filings thus adher- 
ing to the inside of the holes or passages shown in the let- 
ter “B” and character “&” convinced me that the exhibits 
14 and 15 had not been used since they were finished; 
as otherwise the dough would have cleared out the filings; 
and it appears to me as if they were recently made for the 
purposes of this suit. 

©. 7. Have you examined “ Defendants’ Exhibit No. 7,” 
and do you understand its construction and operation? and 
state your opinion as to its operativeness and capacity for 
practical use in cutting bretzels, giving your reasons for any 
opinion you May express 

A. I have examined said exhibit No. 7, and believe | 
understand its construction and operation. I do not be- 
lieve that said exhibit could be practically used for making 
bretzels, on account of defects in construction, which would 
cause the dough to stick in the crevices between the 
creases and the main dies, and also because the creasers ex- 
tend too low down, or too near the same plane as the cut- 
ting edges of the die, which makes the creases extend too 
far through the dough, so as to nearly separate the parts of 
the bretzel, as shown in “ Complainants’ Exhibit C,” which 
would make the bretzels easily break up and cause a large 
loss from breakage. For this reason I do not believe that, 
even if the exhibit would work properly for any length of 
time, that it would produce merchantable bretzels. There 


seems to be another objection to the exhibit as a practical 
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operative bretzel cutter, in the fact that the openings ab: 


the off-bearing scrap passages are partialiy closed by 
wooden piece to which the two parts of the dic are secur ‘ 
On the whole, I regard the defendants’ exhibit No. 7 © s ; 
being anything but a practical bretz:l cutter, and thir s | 
mainly due to the various parts used to cut the dough ind i 
to crease the same being made in separate pieces, which 
lows of the dough getting into. the crevices where the 
pieces are joined, and thus sticking in said crevices and }) | 
venting the proper operation of the cutter; and also to the 
creasers being made so deep as to almost sever the bret :«1 ) 
in two or three plac Cs i 

). 8. Is * Defendants’ Exhibit No. 7," as construct: 
adapted to be used on an ordinary cracker or bretzel vp 
chine ? 

\. I do not consider it adapted to be used on a cracker ‘ 
or bretzel machine without considerable additions to it. 

QO. 9. Have you examined * Defendants’ Exhibit No. 2,” f 


and do you understand its construction and operation ? a | 
state your opinion as to its op ‘rativeness and « ipacity 

‘actical ‘uttine bretzel lso whether tt has eve ; 
practical use in cutting Dretzels; aiso whether it Nas ey 
been used practically for cutting bretzels, giving your re. 
ons for anv opinion you May express 

A | have examined “ Defendants’ Exhibit No. 2." 2°] ri 
believe I understand the way it was intended to oper icc, 


ws 


As to its capacity for cutting bretzels, it is my opinion tha’ 


a bretzel could not be cut with it in the ordinary way 


cutting bretzels or crackers, or in the way it was intend «| 
to be used, viz., by pressing said exhibit upon a= sheet 
dough on a table or endless apron, because the central « 
extend about one-tenth of an inch below the outer or mai 
die, which would thus prevent said outer or main die fr 
cutting the dough through, in consequence of which | 
bretzel proper would not be separated from the main ser ij) 


or sheet of dough, but would be united thereto all aroun 


ae 


Ne 
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its edges by dough of the thickness of about one-tenth of 
an inch, or equal to the difference between the depth of the 
cutting edges of the inner and outer dies. For this reason, 
if for no other, said exhibit is not an operative device for 
cutting bretzels. I do not believe that said exhibit was ever 
used for the making of bretzels, for, in addition to the reas- 
on given above, the exhibit shows no sign of ever having 
been used. The parts are rough and unfinished, and had 
the device been used for making bretzels, the dough or flour 
would have adhered to some part of it, especiaily in the 
crevices in the inside of the inner dies. The exhibit has to 
me the appearance of having been commenced as an exper- 
iment and then abandoned for some other cutter which it 
might have been thought would be better for the purpose. 
At all events, | am very confident that said exhibit No. 2 
was never practically used 

(). 10. Assuming that dies similar in construction to 
those shown in defendants’ exhibits Nos. 14 and 15 were 
made and used before the date of the invention covered by 
complainants’ patent sued on, would you say that inventive 
genius, or only ordinary mechanical skill, was required to 
make the construction and combination and adaptation of 
th: devices covered by complainants’ patent No. 274,264, 
civing your reasons for any opinion you may express. 

A. Taking into consideration that the manufacture of 
bretzels and that of ordinary crackers or fancy crackers and 
cakes are two different things; that bretzel dough 1s differ- 
ent from that used for making crackers and cakes; that the 
bretzel dough cannot be floured to prevent sticking, which 
can be done with cracker and cake dough: that the manu- 
facture of bretzels is usually a different branch of the baking 
business from that of baking crackers and cakes; and tak- 
ing into consideration the fact that the complainants were 
the first to conceive the idea of making bretzels by machin- 


ery that should imitate the appearance of the hand made 
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Chese were all I could find after a careful search in the 
official portfolios of the Patent Office, excepting the com- 
plainants’ patent, No. 274,264 

©. 13. Exclusive of the patents issued to Lampert and 
Huber and Huber, the associates of the complainants, 
Messrs. Butler Earhart and Crawford, how many U. 5S 
patents, if any, were issued to other inventors before the 
date of the complainants’ patent ? 

A. Only one, viz., that granted to Apple, Sept. 2, 1879, 


No 219,1gG0 


Cross kixvamined by Mr. Banning. of counsel for Defendants 


N ©. 14. As [understand you, vou have not worked 
in a bakery for about 36 years. Is that correct ? 

. 2e 

X Q. 15. During the time you worked in your father’s 
bakery, did you ever help in the actua’ work of mixing 
ind baking ? 

\ I did. frequently 

X\ ©. 16. Do you consider that your experience at that 
time was such as to enable you to say now that you are a 
practh al baker F 

A. 1 consider my experience at that time to be 


such as would enable me now to : 


go into a bakery and make 
many varieties of goods made at that time, such as fancy 
crackers and biscuits, although it ts probable that at this 
date I may have forgotten many of the receipts 

X ©. 17. Were bretzels known or manufactured at the 
time vou worked in your fathers bakery ? 

A. They were not known to me at that time, and I 
never made any or saw them until within twenty years, to 
my knowledge 

X Q. 18. Have you ever seen them manufactured ? 


A. None, excepting those in the bakery where I made 
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the experiments with the models referred to in my _ previ- 
Ous answers. 

X Q. ig. Then your only actual knowledge or infor- 
mation as to the way in which they are manufactured is 
what you derived from those experiments, or from persons 
at that bakery at the time they were made ? 

Objecte d to, because the witness has not stated that as 


the only source of his information on the subject. 


A. If by the term “ actual knowledge” you mean what 
[| have personally seen of the manufacture of bretzels, | 
have no other actual knowledge than that obtained at the 
bakery referred to, and at the time stated. 

X Q. 20. So far as you know, how long have cakes, 
crackers, and similar goods, been cut by dies into different 
shapes, such as letters of the alphabet, shapes of humana 
beings, birds, animals, rounds, ovals, half rounds, squares, 
diamonds, cte.? 

A. The various shapes you have referred to, with the 
exception of the letters of the alphabet, have been cut to 
my knowledge AS long cs | can remember, but the letters 
of the alphabet are comparatively new to me. I do not re- 
member seeing them over a year or so, if as long as that. 

XQ. 21. But they may have been made in this way 
and sold generally in the market, for say the last 10 or 15 
years, without. your happening to see or know anything 
about it ? 

A. They may 

X Q. 22. As I understood you, you say that the inter 
nal off-bearing scrap passages in these two dies, offered by 
the defendants as exhibits 14 and 15, were too small to 
carry off the scrap in the experiments which you witnessed 
at William Gohl’s bakcry in this city ? 


A. They were. 


Ss 
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X Q. 23. Was this the only objection to these scrap 
passages. 

A. That was all that I could see 

X ©. 24. This being the case, do you think it would 
require anything more than the ordinary skill of an ordi- 
nary mechanic to enlarge those passages so as to make 
them, say, a half an inch or an inch in diameter ? 

Objected to by Mr. Edson, counsel for complainants, as 
not proper cross-examination, the witness not having 
stated in chief that said exhibits show off-bearing scrap 
passages, nor that the mere enlargement of an aperature 
constitutes invention where no new result is obtained. 

A. | think it would be very difficult for an ordinary 
mechanic to make passages large enough in those dies to 
carry off the scrap without making them so large as to de 
stroy the letter, or prevent the operation of the clearers. 
Of course, it would not require invention to simply make 
a hole larger where there was material or space cnough to 
allow of its being made larger. | 

X Q. 25. Would it have required, anything more than 
the ordinary skill of an ordinary ‘mechanic to enlarge 
either of those dies to the size or double the size of this 
bretzel cutter marked “ Complainants’ Exhibit A,” the 
scrap passages and other parts being enlarged proportion- 
ately ? 

A. It would not. 

X Q. 26. Being thus enlarged, what would be the di- 
ameter of the scrap passages in these exhibits 14 and 15 ? 

This question and the preceding question and answer are 
objected to by Mr. Edson, counsel for complainants, as not 
competent cross-examination, not being responsive to the 
examination in chief. : 

A. If enlarged to about the size of ‘“ Complainants’ Ex- 
hibit A,” the smallest hole in the character “&" would be 


about twice the diameter it is now, or about ;°, of an inch, 
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and the largest hole in the same would be ,% of an inch 


If we double the size of exhibit “A,” the holes will be 
double the diameter given above—that is to say, 5g of an 
inch for the smallest hole, and 7g of an inch for the largest 
With reference to the exhibit 14, if that was made the size 
of exhibit “A,” the holes through the centre of the loop: 
of the letter would be about a quarter of an inch one way 
and three-quarters of an inch the other. If enlarged t 
double the SIZe of the exhibit as" the holes referred r 
would be half an inch in one direction. and one inch and ; 
half in the other. 

Adjourned at 5:30 Pp. M., to meet again at the same place 
at 10 A. M., Saturday, March 8th, 1884 

JosepH Forrest, 


l” S. Commissiones 


Met pursuant to adjournment, at the time and place 
stated, this Mareh 8th, 1884. Present, respective counse’ 


as before. 


Cross kxvamination of the witness Robertson resumed by Ah: 


Ban NING 


X Q. 27. If enlarged to the size, or double the size, o! 
exhibit “A,” as above stated, would there be any difficult 


in using these dies, defendants’ exhibits 14 and 15, in cut 


ting dough of the kind you experimented with at the bak 


ery above mentioned ? 

A. Ido not think there would. . But I think that wit 
the smallest enlargement mentioned, the smallest. hole in 
the character “ &" might still become clogged up. 

The foregoing question was objected to by Mr. Edson, « 
counsel, because presenting only a hypothetical case, th: 
answer to which might require experiments. 

X (). B.. 8 enlarged to the size of exhibit “A,” woul: 


not the only difference between these exhibits 14 and 1: 
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and exhibit “A” be in the shape or configuration of the 
several parts of the dies respectively ? 

A. So far as mechanical construction is concerned, they 
would be very similar. I notice, however, that the off- 
bearing scrap passages in the exhibit “A” are enlarged 
above the cutting edges, so as to allow of the material more 
readily passing through, which does not appear to have 
been done in defendants’ exhibits 14 and 15. 

X Q. 29. Have not flaring shapes, such as those in 
these scrap passages of exhibit A, which you have referred 
to, been long and universally known and used, say asa 
mere mechanical expedient, whenever and in whatever con- 
sidered necessary ? 

A. Such passages have been long known and used with 
flaring sides. 

X Q. 30. Then nothing more than the ordinary skill of 
an ordinary mechanic was required in the making of these 
scrap passages with flaring sides? 

A. If the complainants’ exhibit A had originally been 
made with the scrap passages having parallel sides, it would 
not have required anything more than the ordinary skill of 
an ordinary mechanic to make them flaring. But to take 
the defendants’ exhibits 14 and 15 in their present condi- 
tion, it would be difficult to enlarge the alleged scrap pas- 
sages, and yet leave them sufficiently strong to stand the 
great pressure required in their operation. 

X ©. 31. My question was a simple one, and did not 
call for any opinions in reference to exhibits 14 and 15; but 
since you have volunteered them, I will ask you how much 
“the great pressure required in their operation,” as to the 
scrap passages, Is? 

A. I could-not undertake to say the exact amount of 
pressure required, as it would require experiment to deter- 
mine, and would vary with the different kinds of dough 
used. I did not mean to imply by the term “ great pres- 


¢)*) 
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sure’ that the mere cutting of the dough would take a ver ’ , ? 


great pressure, but to be sure to always cut through ti: 
dough, it is necessary that the cutters should not only pa: « 
through the dough, but should have sufficient force exert: | 
upon them to drive the cutters firmly down upon the resi 

ing medium below it, which I believe is usually a belt «f 
canvass or some similar flexible material, although cutte: s 


are sometimes employed where, after passing through t 


dough, they come in contact with wood or some solid 1: - 


sisting medium, and it is necessary that the cutters shou! | f 
strike the belt, or wood, or whatever the resisting mediu': ‘| 
may be, with considerable force, so as to always be sure ¢> Bf 


cut through the dough 

X (. 32. In other words, taking up the subject of t 
pressure to be exerted on the dies generally, you ac 
mean to take back your statement entirely, contained 11 
your voluntary statement above referred to, that a “gre 
pressure’ is exerted on the sides of the scrap passages ? 

Objected to by complainants’ counsel, Mr. Edson, b: - 
ciuse it assumes that the witness has retracted a part of | 
statement, which he has not done, but simply given ti: 
crounds more fully upon which his statement was based. 


A. I by no means take back my statement, but I simp 


explained more fully what I meant. I merely made the exp! 

nation that I did in my last answer, that my previous answ ' 
| might not be misunderstood ; for it 1s possible, without m: 
explanation, that my answer might be understood to mei | 
that a simple cutting of the dough required great pressur: | ' 
What I meant to imply was that it was necessary to exe: 
creat pressure upon the cutter in its operation, as otherwis:  ~ 
it would not always perforace the dough. 

X Q. 33. How great pressure is required, according to " 


your best knowledge or judgment, in the ordinary oper. 
tion of these dies, say like complainants’ exhibit A or d : 


fendants’ exhibits 14 and 15 ? 
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e A. In my experiments with complainants’ exhibits 14 
and 15, it took all the power I could well expend upon 
them to cut through the dough, by pressing down on the 
large plate with my hands. I remember when cutting out 
crackers and similar articles in my younger days, that it 


took a very smart and rapid blow to cut out small crackers : 


with a hand cutter, so much that it soon made my arms 
and hands tired, and I had to stop to rest frequently, but I 
cannot give anything near an approximate estimate as to 
the actual force exerted in using such dies as referred to in 


the question 


. X Q. 34. Returning now to the subject previously en- 
quired about, do you think it would require anything more 
than the ordinary skill of an ordinary mechanic to make in- 
ternal scrap passages of any size, shape or thickness of 

= 


shell desired ? 

Objected to by complainants’ counsel as assuming that 
coinplainants’ invention consisted in applying an already 
known device to a bretzel cutter, and ignoring the fact that 
the bretzel cutter, as a modified and new structure, is the 
real subject of their invention. 

A. The mere making of internal scrap passages, of any 


size, shape or thickness of shell desired, would not, at the 


time of complainants’ invention, require anything more than 
' the ordinary skill of a mechanic, but to combine such in- 
ternal scrap passages with the other elements to produce 

a new and useful result, might require invention. 
f X Q. 35. Look at these cuts or illustrations on page 
| 49 of J. W. Ruger & Co.’s illustrated catalogue, “ Defend- 


Ww ants’ Exhibit No. 12,” and on page 43 of Roth & McMa- 

: hon's catalogue, “ Defendants’ Exhibit No. 13,” the first 

Pe illustration being marked “ 10 years or over old, J. R.” and 
a the second “ 4 years old, J. R.,” and state whether or not e 


the dough is creased by the dies used in cutting such 


shapes respectively. 
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A. The cuts referred to appear to be designed to pr 
duce fancy borders on crackers, but there is nothing in sai! 
illustrations or the descriptions thereof to show wheth 
said borders were creased simply or whether they were c 
through. [remember using a cutter in my youth for cut- 
ting fancy biscuits or crackers, where a somewhat simil.: 
effect was produced, in which the parts of the cutter thi: 
made the creases penetrated right through the dough. 

X Q. 36. Are you not snfficiently familiar with baker:' 
goods and the use of bakers’ tools to say whether the tw 
cuts above referred to show borders “ creased simply,” «- 
whether the dough has been cut through ? 

A. In the course of my experience in examining pat 
ents, I have learned to distrust drawings without full d 
scriptions, as they are liable to be mistaken, and I do nay 
like to give a positive answer based simply on drawing - 
and especially such in which there is no necessity for ace: 
racy; and I therefore hesitate to give a positive answer t: 
this question. It is possible that said borders may be d: 
signed to show devices for simply creasing the dough, an: 
again it is possible that the particular borders referred t: 
may be made by cutters that cut partially or entirel, 
through the dough. 

X Q. 37. The cups or inside cutters of these dies de 
fendants’ exhibits Nos. 2, 7, 14 and 15, are made removabli 
are they not, and what ts the purpose or object of this ? 

A. They are made removable. I believe the object is fo: 
the convenience of the manufacturer, in the first place, any 
there may be a second object, so that a part of the die may 
be removed and replaced, in case of damage, without throw. 
ing away the whole die. 

X Q. 38. The constant use of these dies and the pres 
sure exerted upon them has a tendency to wear out or dul 
the cutting edges ? 

A. It does; and it may be one of the objects of the 


ie 1 ) 5 
—> 
DEPOSITION OF THOMAS J. W. ROBERTSON. 115 


¢/ > manufacturer in making them in separate pieces in order 
that they may be more readily sharpened. 


Re-Direct Examination by Mr. Edson. 


R-d. Q. 39. Please read defendants’ testimony of Jacob 
Roth, beginning at cross-question 40 and ending at cross- 


question 43, and state whether the twists constructed as 


: ‘4 therein described represent simply indentations or impres- 
sions upon the face of the dough, or would they make an 
impression that would represent the dough as cut and 
folded upon itseif. 

‘ f A. They simply represent indentations or impressions 


upon the face of the dough, and do not represent the dough 
as cut and folded upon itself. 

R-d. Q. 40. Please compare defendants’ “ Exhibit No. 
2°’ with complainants’ “ Exhibit A,” and point out the dif- 
ferences in construction. 

A. I find on comparing the two exhibits that defend- 


ants’ “ Exhibit No. 2” has several parts missing, exterior 


of the die proper. The cross-piece that should be at the 


top, the springs for expelling the bretzel after being cut, 
‘ - and one of the internal dies are missing. I find that the de- 
TA. fendants’ “ Exhibit No. 2” differs also in construction from 
| complainants’ “ Exhibit A,” the die proper or cutting por- 
tion being made in three or four pieces, while in complain- 
ants’ “ Exhibit A” the die is made of one piece only. I 
say that in defendants’ “ Exhibit No. 2” the die is made in 


"ees. three or four pieces, for it is rather uncertain whether the 
j third internal die is cast with or separately from the other 
‘ . . 
‘ « internal dies. 


R-d. Q. 41. Might there be any advantage, in construct- 
ing dies for cutting bretzels, in having the creasers and 

d cutting edges of the die cast in one piece ? 
trerg A. There would, decidedly, especially where parts of 
the die come together, as they necessarily do where the 


+) 4 
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creasers are employed, for otherwise the dough is apt 

stick in the crevices formed by the junction of the differer: 4 
parts of the die and thus form a hindrance to the proper op« - 
ation of the die and cause it to do imperfect work. Besid 

this, the internal and external dies form braces for eac) 

other and thus strengthen the dics as a whole. —- 

R-d. Q. 42. Are you aware that internal scrap passag: 
one or more, with or without flaring sides, were in use «3 
the manufacture of bretzels, crackers, cakes, etc., before t] 
date of complainants’ patent ? 

A.* Lam not, and do not believe they were. I rega 
them as new in the art of baking. 

R-d. QO. 43. In your answer to cross-question No. 3 
please state whether you had dies for cutting dough esp 
cially in view, or were referring to mechanical appliance 
and implements generally 

A. Inthe first part of my answer I had reference to m 
chanical appliances generally, and more particularly to suc! 
devices as wad punches, in which the wads are cut bf: 
cutters having slightly flaring sides 

R-d. QO. 44. May not the letter “ B” be manufacture 
by a die not having practical off-bearing scrap passages ? 

A. It might, as solid punches might be used to produ 
the openings in said letters. 

R-d. QO, 45. Does not a proper definition of inventi 
include new and useful results, and does not the gist of i4 
vention frequently consist in applying and adapting o (| 
principles or devices to practical use, whereby a particul 
trade is improved ? 

A. It does . wv 

lr. J. W. Ropertson 


Subscribed and sworn to before me, this } 
> = ‘ —e »Y 
8th day of March, 1884. at 
JOSEPH FORREsT, 


C’. S. Commissioner. 
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WILLIAM GOHL, a witness produced, sworn and exam- 
ined on the part of the complainants, deposes and testifies 
as follows, in answer to questions by Mr. Edson, of com- 
plainants’ counsel: 

©. 1. What is your name, age, occupation and place of 
residence ? 

A. William Gohl; 30 years; baker; 616 O St., N. W., 
Washington City, D. C. 

(). 2. What class of goods do you manufacture princi- 
pally ? 

A. Bretzels. 

©. 3. How much experience have you had in the manu- 
facture of bretzels ? 

A. Twenty years’ experience—fourteen years of this 
time at my father’s bakery in Harrisburgh, Penna., and six 
years in my own bakery at Washington, D. C. 

©. 4. Is the art of baking bretzcls included in the ordi- 
nary training and practice of an apprentice .to to the trade 
of baking crackers, cakes, bread, ete., or does it require 
special training, and is it regarded as a distinct and special 
branch of the bakery business ? 

bjected to, as irrelevant, incompetent, and leading, by 
defendants’ counsel 

A. It is not so included, and it does require special 
training, and is regarded as a special branch of the business 

©. 5. Explain briefly the process of manufacturing 
bretzels 

A. In the first place, it takes a firmer dough than bread 
dough, and requires only one fermenting and process, while 
bread requires four. Bretzels are boiled, bread 1s not. 


Bretzels are salted after boiling, then baked. That is all 


ss to the process of baking bretzels 


().6. In what are bretzels boiled ? 
A. Insoda. The balance is a secret of my own. 


(). 7. Do you mean that your process practiced in your 
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bakery includes something more than the ordinary proces» 
known to the trade ? 
A. Yes. 


©. 8. Do you understand the construction and opera. 


tion of complainants’ “ Exhibit A,” now shown you? an! 
if yes, state whether you have ever seen or heard of a bret ' 


zel cutter having internal off-bearing scrap passages, sub 


stantially such as those shown in said exhibit. ee 
A. Ido understand it. I have not. 
©. 9. How will hand made bretzels compare with bret 
| zels made by machinery, such as now shown you, marke a 


“Complainants’ Exhibit F,” in their carrying quality—that 
is, in their manufacture and transportation, would breakag: 


ee 


be greater in one than in the other ? 


| A. There would be more breakage in hand made bret 
zels in manufacturing than there would be in machine mack 
ones. There would be a difference of about one-third— 
that is, about one-third more would break in the hand mack 
than in the machine made bretzels. 

©. 10. What would you say as to the bretzels shown ir 
“Complainants’ Exhibit C” being a merchantable article 


giving your reasons for any opinion you may express ? 


Objected to, as immaterial and incompetent. 

A. In the first place, it is creased too deep in the twist 
in the second place, there is not enough dough in the twist 
to make it firm. 


©. 11. What would you estimate to be the percentage 
of breakage in the manufacture and transportation of bret- \. 
zels, constructed like those shown in “ Complainants’ Ex- 
hibit C,’’ when prepared for market by the usual process of 
manufacturing bretzels ? dé 


Objected to, as immaterial and incompetent, 


A. About one-half. 
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Cross kxamined by Mr. Banning, of Defendants’ Counsel. 
X Q. 12. Your last answer is simply a guess, is it not? 


A. No, sir; there was no guess in that. I could show 


the difference in hand made bretzels in the breakage, in the 
weak point in the twist, that they would not stand handling 
after boiling. 


ois X Q. 13. I am not asking you about hand made bretzels, 
but about bretzels like those contained in this box “ Com- 
plainants’ Exhibit C."". Have you ever handled any bretzels 
, of this kind ? 


A. No, sir. 

X Q. 14. Then how do you know that probably one-half 
of them would break while being manufactured or shipped ? 
Is not this a mere guess or conjecture on your part? 

A. By being creased too deep in the twist, being too 
weak outside of the twist. Being positive that they will 


break before baking. 


X ©. 15. You say there is a difference between bretzel 


dough and dough used for other goods ? 


A. Yes, sir. : 
| X ©. 16. Is there not also a difference between biscuit 
' dough and dough used for other goods ? 
A. (There is. 


X 0.17. <And is not this true also of both cake dough 


and cracker dough ? 


A. Its. 
a Oe X Q. 18. Is there any more difference between biscuit 
, \ dough and bretzel dough, than there is between biscuit 
¢ 5 ae dough and cake dough ? 

A. No, sir. 

X Q. 19. Is there any more difference between cake 
dé . dough and bretzel dough than there is between cake dough 


and cracker dough ? 
A. No, sir. 
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X Q. 20. Is there any more difference between crac 


dough and bretzel dough than there is between cracker dow: 


and biscuit dough ? 

A. Yes, sir; cracker dough has no yeast or ferment 
it, while bretzel dough has 

XQ. 21. Do not the doughs used for making bri 
biscu‘ts and bretzels all have yeast in them ? 

A. They all have yeast in them. 

X Q. 22. Are not stiffor firm doughs used for mak 
other coods than bretzels ? 

Objected to by complainants’ counsel, as incompetent 
cross-cxamination, not being responsive to examinatior 
chief; this objection to apply to all previous question 
to difference in doughs not referred to in the examinatio 
chief. 


A, Yes, sir. 


X Q. 23. Is there any more difference between the ])- 


cess of making bretzels and other goods, than there is gun 


erally between the several processes of making var 
other kinds of bakers’ go> 's ? 

A. Yes, sir. 

X ©. 24. In what respect ? 

A. Every baker has a different receipt. 

X Q. 25. Do you manufacture bretzels by hand or 
machinery ? 


A. By hand. 


X Q. 26. Which do you consider the better, hand mj: 


or machine made bretzels 2 
Objected to as not responsive. 
A. Hand made, 

X QO. 27. Why? 
\. I decline to answer that. 


X Q. 28. . Have you ever desired to buy or use se 


kinds of machinery in your bakery ? 


A. 


| have. 
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a> X Q. 29. Have you ever tried to manufacture bretzels 
by machinery ? 
A. No, sir 
X Q. 30. Have you ever been in bakeries elsewhere 
than in Harrisburgh and this city ? “4 
A. I have, but not worked in them. 
X Q. 31. Have you ever noticed particularly as to the 
--os kinds of machinery used in other bakeries than yours and 
vour father’s ? 
A. No, sir 
X ©. 32. How large a bakery have you? 
z A. A medium sized one. | work four hands in the 
bretzel season. 
X ©. 33. Have you ever worked in the manufacture of 
other goods, such as biscuits, cakes, crackers, etc 
- iy A. I have worked in the making of bread and cakes. 
X ©. 34. Have you ever used dies for cutting different 
shapes in the making of bread and cakes ? 
\. No, sir 
X ©. 35. Ifinformed that dics could be practically used 
for cutting different shapes in the making of cakes and 
rt crackers, say, such shapes as the different letters of the al- 
phabet, different animals, or birds, diamonds, squares, etc., 
» would you not see at a glance that such dies of proper 
shape could be used for the cutting out of bretzels ? 
A. No, sir; not before trial 
X ©. 36. If such dies had been used for cutting biscuits, 
p could you tell before trial whether they could be used for 
¢ cutting cakes or crackers ? 
\. This question and the preceding one objected to as not 
% j responsive to the examination in chief. 
| A. No, sir. ) | 
X ©. 37. Ifthey had been used for cutting crackers, 
. could you tell before trial that they could be used for cut- 


ting cakes ? 
r 
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} 
A. I could, according to the kind, that is, as to som: | f 


could, and as to some I could not. 

X Q. 38. Would it be any more difficult to deter: ine 
whether such dies could be used for cutting bretzels, © ian 
to determine whether they could be used for cutting ©! :er 
forms, say of cakes or crackers, after they had been pr 
ously applied to some other particular kind of goods ? 


Objected to as immaterial and incompetent on cross. <x- gt te 
amination. 

A. I could not tell, I have never seen it tried. 

X Q. 39. Did you ever see a bretzel cutter of any |ond 
in use ? . 

A. No, sir. 

Re-Direct examination. 
R-d. QO. 40. Have you now or have you had under «on- Ae 


sideration the purchase of a bretzel machine ? 


A. Ihave now, provided the machine makes cuts «.:tis- 


factorily. 
R-d. Q. 41. Would you regard the bretzels show as 
‘“ Complainants’ Exhibit FF,” a good, merchantable art: !<¢ ? 
A. Yes, sir. 
R-d. QO. 42. What is your reason for refusing to an- 
swer cross-question 27 ? e 
A. For personal reasons. 
R-d. 43.Q. Is the breakage of hand made bretzels i: she 
course of manufacture due in whole or in part to the fict 
that the ends thereof project over the bow, or in «her 
words, do such projecting ends materially increas: the : 
breakage of hand made bretzels ? . 
| A. They do in some cases ‘- 
| R-d. QO. 44. What proportion of hand made bri zels 
are broken in the usual course of manufacture ther. + in 
in large establishments ? a 


A. About ten per cent. 


Se eer 


pe 
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R-d. O. 45. Are you a machinist or mechanical expert? 
A. No, sir. 
Wm. GoHL. 


Subscribed and sworn to before me | 
this 8th March, 1884. 


JosEPH FORREST, 
lL’. S. Commiisstoner. 


District OF COLUMBIA, SS. 

I, Joseph Forrest, a United States Commissioner, in and 
for the District of Columbia, do hereby certify that at an 
examination of witnesses began and held on the 6th day 
of March, 1884, and continued daily thereafter to and 1n- 
cluding this the 8th day of March, 1884, I took the written 
depositions of Philip T. Dodge, Thos. J. W. Robertson and 
Wm. Gohl, witnesse6 on behalf of the complainants in a 
certain cause pending in the Circuit Court of the United 
States for the Northern District of Illinois, wherein Theo. 
H. Butler, ¢¢ a/. are complainants, and Geo. Steckel e¢/ a/. 
are defendants, in chancery, and that said depositions were 
by me read to the witnesses, and by them subscribed in my 
presence, after being taken down by me from their state- 
ments, said witnesses having been by me first duly sworn 
to testify the truth, the whole truth and nothing but the 
truth touching the matters at issue in said cause. And that 
testimony was taken by consent at the office of Edson 
Brothers, 917 F. St.. N. W., Washington, D. C., on the 
dates stated, in the presence of counsel for complainants 
and defendants, said counsel being Messrs. Jos. R. Edson 
and Ephraim Banning, respectively. And further, that I 
am not of counsel for any of the parties to said cause, or in 


any manner interested therein. Witness my hand and 
official seal this March 8th, 1884. 
[SEAL. ] JosEPH Forrest, 


lL), S. Commissioner. 


Fees, $9,00, paid. 
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Proofs for rebuttal on final hearing taken on the part 
complainants, before me, Gilbert 1. Stewart, a notary pibs 
mand for tranklin county and state of Ohio, by consent. 


Present—Joseph R. Edson, Esq., counsel for compla 
ants; Thomas A. Banning, Esq., counsel for defendants. 

[t is consented by counsel for the respective parties th 
testimeny for final hearing on the part of complaina st: 
may be taken before Gilbert H. Stewart, a notary public 
and for Franklin county and state of Ohio, with the say 


force and effect as if he were duly appointed by the court 1 


Special Examiner in the cause 
| Mr. Edson offers in evidence, on behalf of complaina:: 
a copy duly certified by the Commissioner of Patents, from 
the records of the United States Patent Office, and the saine 
is filed and marked, “ Complainants’ Exhibit A, Dec. 
1878. Gilbert H. Stewart, Notary Public.” 

j) 44 


Also, a copy duly certified by the Commissioner of |’ «1- 


ents, from the records of the United States Patent Offic. 
and the same ts filed and marked, “ Complainants’ Exhi/:it 
B, Jan. 10, 1879. Gilbert H. Stewart, Notary Public.” 

¥ 


Also, a copy duly certified by the Commissioner of © at- 
ents, from the records of the United States Patent Ofic«, F 
and the same is filed and marked, * Complainants’ Exh: bit | 
C, July 21, 1879. Gilbert H. Stewart, Notary Public. 

Also, a copy duly certified by the Commissioner of . :it- 


ents, from the records of the United States Patent Of' ce, 


and the same ts fied and marked, “ Complainants’ Exhitit M 

D, July 21, 1879. Gilbert H. Stewart, Notary Public.” : 

Also, a copy duly certified by the Commissioner of 94 <- 

: 

ents, from the records of the United States Patent Of) ce, j 
and the same ts filed and marked, “ Complainants’ Exh) bit 

Kk, Nov. 20, 1882. Gilbert H. Stewart, Notary Public.’ . 


Also, a copy duly certified by the Commissioner of | at- 


ents, from the records of the United States Patent Office, 


i ~~ * 
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and the same is filed and marked, “ Complainants’ Exhibit 
IF, Jan. 31, 1883. Gilbert H. Stewart, Notary Public.” 


GEORGE W. EarHARrT, being produced, sworn and exam- 
ined on behalf of complainants, testified as follows, in an- 
swer to interrogatories propounded by Mr. Edson: 

©. 1. State your name, age, place of residence and 
occupation. 

A. George W. Earhart; my age is 49 years; I reside 
in Columbus, Ohio; Iam engaged in the manufacture of 
grocers’ goods and machinery. 

©. 2. Are you one of the complainants in this cause, 


and one of the joint inventors of the patent sued on? 


A. lam. 
©. 3. Have you heretofore testified in this case ? 
A. I have. 


(). 4. Please give a brief history of the conception, de- 
velopment and reduction to practice of the invention sued 
on in this cause. 

A. In 1879, while we were working on and experiment- 
ing with a machine which we bought of Lampert & Huber, 
it occurred to me that a bretzel machine could be made to 
cut out bretzels on a flat surface, at a cost comparatively 
small compared with that of the Lampert & Huber ma- 
chine. I talked the matter over with Mr. Crawford and 
Mr. Butler, and during that time [| made a drawing show- 
ing the face of the dies to be used in a machine of that 
character—that is, a machine that would cut out bretzels 
on & flat surface. In this drawing I failed to get the end 
and side creasers, to properly make the twist of the bretzel. 
Afterwards, and during the same year—that is, in 1879—I 
made other drawings, endeavoring to get at what would 
make a proper die for the purpose, but did not get the 
creasers and grooves in such shape that would make the 
proper die and show the twist. These small drawings 
were thrown aside as useless. In March, 1880, we partially 
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{20 


made another drawing. which was 


rs * 
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completed within a 


days thereafter, showing the face of the die with the cre 


ers substantially as shown in the patent sued upon. 


Q. 5. 


Please examine the sketch now handed you, a 


state what it is and when it was made. 


A. It was made as stated in my last answer, and ts 


sketch of a bretzel die contemplated to be used subst 


tially the same as that described in the patent sued upon 


Such sketch ts offered in evidence, and filed and mark: 


“Complainants’ Exhibit First Sketch. Gilbert H. Stews: 


Notary Public 


().-0. Please describe the construction of said “ FP) 


Sketch.” 


A. It is constructed in the shape of a bretzel, show 


the bows, the loop, twist, and the off bearing internal se 


Passages. 


- 


0: 2. 


ment of the 


and identify it, and state when it was made, and by when 


invention 


' 
i 


Did you make any ot 


n 


contest ? 


her drawing, in the devel: 


Mm’ 


If so, please produc: 


A. [I made another drawing in March, 1881, show: 


the cutter frame, dies complete, the springs, clearers, a: 


the base, substantially the same as those now used in m: 


ing a cutter or machine under the patent here sued up 


This drawing was taken to a draughtsman and a copy ma 


from it by him, which was intended to be used in applyi: 


for a patent for our machine. The 


drawing made by t 


draughtsman as above I here produce, and the same is fil 


and marked, “ Complainants’ Exhibit, March, 1881, Coy 


Gilbert H. Stewart, Notary Public.” 


This drawing ma 


by the draughtsman as above was sent to Washington. 


C., to my solicitor, Mr. Edson, and from it and the acco: 


panying description the drawings and_ specifications we 


made, which accompanied the application for the pate 


and this copy was returned to us. 


dered a model made, representing the cutter sued up 


In March, 1882. we « 


em 


— 


~ 
. 


— 


— 
. 


ty, 


‘~@ foo 


tay, 
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which was finished in a few weeks afterwards, and was also 
sent forward and accompanied our application for a patent. 
During the years 1879, 1880 and 1881 we were experiment- 
ing with dies, and with the machine purchased of Lampert 
& Huber, to perfect and develop their patent machine, as 1 
well as the patent machine sued upon in this cause. Dur- 
ing the spring of 1882 we commenced work on the machine 
represented in the patent sued upon. This machine was 
completed in May, 1882, and was put to practical use in 


making bretzels in our shop as soon as it was finished. 


©). 8 About how many sketches other than the three 
particularly referred to in your testimony were made from 
time to time and which you have not produced before the 


completion of the invention ? 


A. In addition to those mentioned there were two or 
three small sketches made in 1879, and possibly in the fore 
part of 1880, in endeavoring to get creasers to show the 
twist. 

©.9. State how many creasers are represented in com- 
plainants’ exhibit, marked “ March, 1881, copy.” Describe 
their location and relative position with reference to the 
cutting edges of the dies. 

A. There are five creasers represented, two side creasers, 
one central creaser and two end creasers. The side creasers 
and the central creaser are located in and connected with 
the twist. The end creasers are located on the top of the 
bow at the points where the loops are connected with the 
bow. The creasers do not extend out flush with the cut- 
ting edges of the die, but only far enough to make the im- 
pressions on top of the dough of sufficient depth to remain 
and be shown when the bretzel is baked. 

©. 10. Is it a fact, as you have heretofore testified, that 
all sketches, models and drawings made in the course of 


the devolopment of the invention, were the subject of con- 


nie inane nian 


Loy a ag ga aa te 


- a 
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sideration by vourself and co-tnventors. and the resu! 


mental suggestions and interchange of views? 


— 
. 


] 


Defendants’ counsel objects to the question As leael jie: 


and sug et stive 


A. In getting at how the machine was to be construct 
1 . 1 2 - 
we TAlKed the matter over trequentiv and CAC h one met 
suggestions Mr. Crawtord made part of them and 
made part of them Vir. Butler was consulted and m 
’ ly [ i? ° ’ | : ’ | . ’ a ° ',”* | ? 
sug rome 2a TO Tow i Ci) iid idk Tacie a practical n 


f hine 


eee Can you state any parts ular points that w 


suggested by yourself and your co-inventors ? If so, ple: 


\. The flat two-edged cutting and moulding die to « 
on a flat surface was suggested by myself. Mr. Butler ma 
suggestions as to the Frrooves, how they should be ma 


and as to their depth, and as to the ciecarers, and as to +] 


perforated plate DD Mr. Crawford suggested he v the o/| 


bearing scrap passages should be made, and in a gener 
way as to the other parts of the machinery 

©. 12. Were any other experimental dies or mods 
made than those heretofore referred to in your testimony, 
If so, produce and identify them; and state when they wer 


made and the circumstances attending their construction 


aN Chere was a wooden die made, a rough wood di: 
it was made a short time after the making of the skete 
herein filed, marked “ Complainants’ Exhibit First Sketch. 
The wood die was thrown aside and lost and I cannot pr: 
duce it There was also a metal die made as an ‘Xper 


mental model fhis metal die I here produce, and th 


same is filed and marked, “ Complainants’ Exhibit Bras. 


(utter. Gilbert Hl. Stewart, Notary Public.” This meta 
cutting che Was made some time previous to our commenc 


ing the work on our machine, made in accordance with ov 


i 
i 


Lt 
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patent sued upon, what length of time previous to that, I 
am unable to state precisely. 

(©). 13. How much did you and your partners and co- 
inventors expend in constructing bretzel machines before 
you were able to make a practical working machine ? 
Please state generally for what purposes the money was ex- 


riving names of parties employed and amounts 


pended, "4 


paid. 
A. We embarked in the business in 1879, in January, 
about the first day, buying an interest in the Lambert & 


Huber patents and their machine. 


Counsel for defendants here objects to any evidence about 
other machines than the one covered by the patent in 


suit as incompetent and immaterial. 


We set up this machine purchased of them and operated 
it for experiment. We then had drawings made in accord- 
ance with their patent, took them down to New York city 
and put them into the hands of the most experienced and 
skilful workman in that branch of machinery that we knew 
in this country, and engaged them to build us a bretzel ma- 
chine. They claimed that they could build a perfect work- 
ing machine within a few months. They worked at it 
a year and finally turned us out a machine. Up to that 
time—that is—to the time when that machine was finished, 
we Were at an expense in round numbers of four thousand 
($4,000) dollars. The machine was a failure. We went on 
to improve and build others, until finally, in February, 1882, 
we had a machine perfect in all its parts and ready to put 
upon the market, at which time we had been at an expense 
of about eight thousand ($8,000) dollars, besides the time 
devoted to it. The whole amount up to this date expended 
on the patent machines, in time, material and money, is 
computed at over thirty thousand ($30,000) dollars. The 
principal items that go to make up that amount are for 


>» 
amount expended for building machines, money paid to 
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Lampert & Huber for assign nents of their patents, ou 
own time devoted to this business of building and improv. 
ing machines, taking out of patents, attorneys’ fees. The 
amount paid to Lampert & Huber for the assignment ot 
their patents was about twenty-eight hundred ($2,800) dol- 
lars. About seven thousand ($7,000) dollars of the total 
amount was for our time devoted to the business; anount 
paid for attorneys’ fecs about one thousand ($1,000) dollars. 
The balance of the gross amount was paid out for materials 
and labor in building machines and experimenting in im 
proving them. The seven thousand dollars ($7,000) allowed 
for our own time devoted to the business covers the entire 
time we have been engaged in the business, up to this time. 
Up to the time that the first complete improved machine 
was ready for the market, the value of our time devoted to 
the business was about five thousand ($5,000) dollars 
the rate of two thousand ($2,000) dollars per annum for th 

This amount was arrived at by allowing each one of us at 
time actually devoted to the bretzel machine business. From 
the above gross amount of thirty thousand ($30,090) dollars 
expended in this business should be deducted the amount 
of ten thousand ($10,000) dollars received by us for ma- 
chines and by way of royalties, leaving the net amount ex- 
pended by us in developing and experimenting with bretzel 
machines, twenty thousand ($20,000) dollars 

©. 14. How much of the thirty thousand ($30,000) dol- 
lars was expended in developing and reducing to practice 
the invention sued on, inclusive and exclusive of the cost 
of the machine hereafter to be filed and identified as “* Com- 
plainants’ Exhibits New York Machine?” 

A. Exclusive of the New York machine, the cost of de- 
veloping and reducing to practice the invention sued on was 
about nine hundred dollars (Sgoo) ; including the New 
York machine, the amount would be four thousand nine 


hundred dollars ($4,900). This amount does not include 


by 


DEPOSITION OF GEORGE W. EARHART. 13! 


the time employed in perfecting the patent sued upon. The 
amounts above stated as expended in developing the bret- 
zel machine are fixed in my mind by reference to our books 
of items of expenditure made at the time, excepting the 
amount named as amount for our time devoted to the busi- 
Ness. 

(©). 15. Please examine the exhibits now handed you, 
marked “ Complainants’ Exhibits New York Machine ;”’ 
state what they are, the cost of the machine from which 
they were taken, and where said machine now is, also 
where the dies, as showr. in the exhibits, differ in construc- 
tion from the Lampert & Huber machine and from your 
machine. 

A. These are staves showing the dies taken from the 
machine made in New York, in reducing to practice the 
Lampert & Huber patent. The machine is now in our pos- 
session; its cost was several thousand dollars ; | don’t know 
how many. These dies differ in construction in many re- 
spects from our machine described in the pitent sued on. 
First, they are made to work together in forming a bretzel, 
one making the upper side and one the lower side of a bret- 
zel. The creasers in the lower die are flush with the cut- 
ting edge. The end creasers are made 1m separate pieces 
and set into the die and are flush with the surface of the 
cylinder, whereas in our machine, made under the patent 
sued upon, the creasers extend only about one-half the depth 
of the die, and if flush with the cutting edge of the die, as in 
these exhibits, they would cut the bretzel to pieces in the 
making. The dies in these exhibits also differ from those in 
the Lampert & Huber machine as shown in their patents, 
but | am not familiar enough with their construction to ex- 
plain the difference without comparing them 

©. 16. How does the present consumption of bretzels 
compare in quantity with the amount consumed at the time 


you completed a practical working bretzel machine ? 
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A. The extent of the consumption now is much greate 
than then—I should say ten times as great. Since the ir 
troduction of the machine made bretzel they have becom 
a commercial article and are sold more generally by th: 


grocery trade. This is owing partly to their being pri 


duced and sold at a lower price than hand made bretzel: 
and partly by their being handled by a large baking trad 
throughout the country, who have placed them upon thei - 
catalogues and introduced them to the trade. 

(). 17. When you introduced a practical working Lam 
pert & Huber machine and a practical working machine o d 
your invention, how were they received by the trade, anc 
what, if any, opinions were given to you by bakers as t 
your being able to make a practical working bretzel ma 
chine while you were experimenting ? 

A. They were well received by the trade everywhere 
and with expressions of satisfaction that we had succede¢ 
in perfecting a machine which saved so much labor 


in the manufacture of bretzels and produced them in = such 


large quantities as our machine did. While we were ex- 
~m 

perimenting, we exhibited a model of the machine made 

under the Lampert & Huber patents and explained its 


workings to a large number of the bakers in this country. 


i | believe in every instance where it was shown they ex- 
pressed their belief that it would be a good thing if it would 


do what we claimed for it. And I believe every one of 


them was of the opinion that it wouldn't work and do 
the work as we claimed it would. The expression was a x 
common that bretzels couldn't be made by machinery. 


©. 18. Until the introduction of bretzel machines by « 


you, what position in the trade ef baking did the manufac- 
ture of bretzels occupy ? 

A. The manufacture of bretzels occupied a position sep- 
arate and apart from that of other baking business.  Bret- 


zels were made by hand, by persons skilled in the art, whe 
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were known as bretzel bakers, distinct and apart from ordi- 
nary bread or cracker bakers. Until that time the trade in 
hand made bretzels was confined nearly altogether to beer 
saloons, and they were not known to people at large, and “§ 


were not considered as important as an article of trade. 


And thereupon the further taking of depositions herein 


« 
9v 


was continued until to-morrow morning (April 9) at 8 ‘ 
" o'clock. : 
April .g, parties met pursuant to adjournment. Same 
counsel present. And thereupon the taking of depositions 
‘ was continued as follows: 

©. 19. Please state how long you and your co-inventors 
and partners have been associated together in business. 
Also give some idea of the extent of your business for the 
last 10 or 15 years; the number of hands employed; ex- 

tent and number of shops, etc. 
A. Mr. Butler and [| have been associated in business 


for twenty years. Mr. Crawford tias been connected with 


the firm as salesman and partner during all that time. Our 
business is large and extends all over the country. We do 
more or less business with the trade in nearly all the states. 
We usually have from forty to fifty hands employed, part 

of them in the bakery and part in the confectionery depart- 
? ment, and part of them in the spice department, and part of 
them in the coffee roasting and packing department; part 
of them in manufacturing and packing extract of coffee; 


and others as traveling salesmen, office force, warehouse 


, ‘ ; 
force and home salesmen. We also manufacture our own 
! tin cans used in our business, and all our wooden packing 
.. cad ° . . ‘ . , 

‘ boxes. We have sufficient capital invested in our business 
to carry it on, and sell the products to a large trade 
throughout the states. Our ggods are well and favorably 

: known to the trade. The shops in our manufactory con- 


sist of a large bakery; a room for packing and storing 


crackers and bretzels; coffee roasting room; two packing 
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coffee rooms ; a wooden box department; tin can man iiac- ~ 
turing department; a confectionery shop; baking pow der | 
shop; spice manuficturing room; essence of coffee minu- by 
facturing shop; a large packing and storage room; a | ire ‘. 


lumber shed; a large warehouse for storing goods; a | 


stable and wagon shed. 


| vv 
(). 20. In computing the value of your time and °* iat i 
of your associates, how does the actual value of your t: ve . 


and their time in the management of your extensive bs - 
ness compare with the amounts charged in computing the 
cost of reducing the Lampert & Fluber machine to pric- 
tice? And why was such a low estimate made as to (ic 
value of your own time ? 

A. In computing our time spent in developing the b 
zei machine business, it was computed at not to exceed 0»: 
half of the value and importance of our time in our ow 
business. This low estimate was made in consequence +f 
our being connected with Lampert & Huber, and by c 


tract and agreement with them, as offered in evidence 


“Complainants’ Exhibit, Dee. 31, 1878," by which all « 
penses incurred were to be charged up to the bretzel n 
chine business, in. which they held an interest. As we cd / 


all this work ourselves, we did not want them to think th 


we were overcharging them for the time employed. > 


outsider would have been competent to have done this wo 
as we have done itt. 


©. 21. How much have complainants expended in a 


vertising bretzel machines, including the Lampert & Hub 


machines and your own ? 


A. They have expended for that purpose about fiv ‘ 


hundred ($500) dollars, which sum ‘is included in the 


‘ST 


- 


mate of the whole expense referred to in answer to questio 
13, the most of which was expended in bringing to notice 
the Lampert & Huber machine. 


©. 22. Why ts it that the cost of developing and reduc 
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ing the Lampert & Huber machine to practice is so largely 
in excess of the amount of time, labor and money expended 
b in reducing your own invention to practice ? 
‘’ A. It is because it was a new and untried field, with 
nothing to guide us but our own broad judgment and the 
failures of those who had undertaken to build bretzel ma- 
chines before us; and because that while we were em- 
-> ployed in developing and improving the Lampert & Huber 
machine, we were at the same time developing and _ learn- 
ing how we could make a practical machine as represented 
in our patent sued upon, which was in contemplation and 
was a matter of study at the same time. They were car- 
ried along together until each was made perfect working 
machine. 

(©). 23. What effect has the introduction of bretzel ma- 
chines by complainants had upon the bretzel trade ? 

A. It has increased it largely, and brought the business 
prominently before a new class of trade, who handle them ‘ 


largely now and did not before. This new trade consists 


of the large bakers and the grocery trade of the country. 

Their being sold by the grocers has introduced them 

| largely to consumers who had never before used them, but 

now buy them for family use 

> ©. 24. You have heretofore testified as to how many 

bretzels can be made in one day on the machine sued on, 

when worked with a certain number of cups. Please state ; 

whether or not the bretzel producing capacity of your ma- 

: chine can be increased; if so, state the possible capacity 
and productiveness of complainants’ machine sued on. 

“Se A. The bretzel producing capacity of complainants’ 

machine can be increased by the addition of more cups to 

the machine, and increasing the speed of the machine, to 

almost any quantity desired. [he quantity, as well as the 

cost of the machine, can be reduced to correspond with the 


needs of small bakers. The importance of these machines 
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is owing partly to the fact that they can be adapted to th 
use of small bakers, at a very low cost compared with th 
Lampert & Huber machine. The possible capacity anc 
productiveness of the machine sued upon, made with 
twelve (12) cups and speeded to 25 revolutions per minute. 
with the addition of two (2) more hands, would be three 
hundred (300) barrels of bretzels in a day of ten hours 
This machine can be speeded much higher and can_ be 
made with more cups, if necessary, but the productior 
would he so great that it could not be taken care of that i: 
to say, that no shop in this country has the capacity t: 
prove, boil and bake them, and that men enough could not 
ect around the machine to handle them. 

(). 25. Have you read defendants’ testimony in this 
case? If so, state what you have to say as to the testimo- 
ny of their witnesses that the invention sued on did not  re- 
quire the exercise of inventive genius, but only the skill 
known to our grandmothers, etc., in order to construct the 
machine and reduce it to practice. 

A. Ihave read the testimony and would say that, in 
view of the time, labor and money that we have expended 
in perfecting a practical bretzel machine, the defendants’ 
testimony on that point is somewhat of the character of a 
huge joke. With all that we have gone through in the de- 
velopment of these machines, and the entire failure of 
experienced and practical machinists, who have attempted 
to build bretzel machines, I would say that it requires the 
very highest order of inventive genius to produce a practi- 
cal working bretzel machine, such as the one shown in our 


patent sued upon. 


Cross kkxamination by Thomas A. Banning, k:sq., Counsel for 
Defendants. 
X Q. 26. You say you have read the defendants’ evi- 
dence ? 


A. 


| have. 


” 
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X 0. 27. You read the deposition of Mr. Roth ? 
| A. Yes, sir. 

X Q. 28. You examined the two cutters referred to in 
his deposition, one of which cut a shape like the letter B, 
and the other of which cut a shape like the character & ? 


A. I did. 


X Q. 29. How long have you known of the use of such 


-7F < dies or cutters as those ? 
Objected to by Mr. Edson, as not responsive. 


A. Ihave not known of their use at all, excepting that : 
within the past few years, say three years, I have seen cakes 
made in that shape; how they were made I do not know. 
X Q). 30. How long have you known of the use of cut- 
ters similar to those exhibits, except that they cut some 
other shape instead of the letter B and the character & ? 
Objected to as irrelevant by Mr. Edson. 
A. 1 have known of the use of the ordinary cracker 


cutters for twenty years past. I have not known of any 


cutters made similar to those exhibits. 
X Q. 31. In what respect did they differ from those 
cutters ? 
A. The cracker cutters that I have known were made to 
cut crackers in round and square forms. 
X Q. 32. Did you ever know cakes or crackers or jum- 
bles cut into a variety of different forms ? 
A. I have seen crackers and cakes that were cut in 
various shapes. 
X Q. 33. For how many years ? 
A. Well, I should say for ten or twelve years. 
X Q. 34. Name some of the forms into which you have 
seen crackers and cakes cut, say some eight or ten years 


ago. 


~*~ @ - 


A. I have seen crackers cut in round, square and oblong 
shapes. I have seen cakes cut round, square, oblong, and 
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in the shapes of stars, crosses, animals, letters of the alpha 
bet and possibly other shapes that I cannot recall. 

X QO, 35. This you say was as much as eight or ten 
years ago ? 

A. Yes; with the exception of the alphabet and anima! 
shapes. These I have not seen until within the past three 
years, 

X ©. 36. Did you make crackers and cakes of these 
various shapes yourselves ? 

A. We made but a part of them eight or ten years ago 

X Q. 37. How did you cut out these various shapes 
—by dies? 

A. We cut them out with dies. 

X Q. 38. The dies corresponded to the various shapes 
you desired to cut out of the dough, did they ? 

A. They did. 

X Q. 39. And when you desired to cut a cake or crack- 
er of any particular shape, you made a die to correspond to 
that shape, did you ? 

A. Yes. sir 

X Q. 40. These dies cut the dough ona flat. surface, 
did they ? 

A. Yes, Sif. 

X QO. 41. Phat ts what is meant by a flat die, isn't it ? 

A. What is meant by a flat die is a dic that will cut out 
on a flat surface. 

X ©. 42. How many of these dies or cutters could be 
attached together so as to cut simultaneously ? 

Objected to by Mr. Edson, as not responsive and for ir 
relevancy. 

A. There was usually from five to six cups on a ma- 
chine, where the crackers were to be large, and from. nine 
to twelve where their product was to be small in size. 

X Q. 43. How many cuts could they be made to make 


per minute ? 
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A. Werunthem at the rate of about twenty per minute. 
[ have known other bakers to run them at a higher rate of 
speed; just at what rate, | don't know, 

XQ. 44. You runthem at this speed and with this 
number of cups, eight or ten years ago? 

A. We run them at this speed and with the number of 
cups used in large sizes at that time. 

X 0. 45. By increasing the aumber of cups or dies, 
and the rate of speed, you, of course, increased the capacity 
of the machine for cutting the cakes or crackers ? 

A. The capacity could thus be increased. 

X Q. 46. How was the die or cutter run, by hand or 
power ? 

A. By power. 

X ©. 47. How were the dies or cutters removed, or 
lifted from the flat surface after the operation of cutting ? 

Mr. Edson enters a general objection to this line of ex- 
amination, as immaterial and not responsive. 

A. They were raised up by the .operation of cams or 
eccentrics, operating with the machine, and sometimes 
springs were used in connection with the eccentrics. 

X ©. 48. That is, they were lifted automatically ? 

A. Yes, sir; they were. 

X ©. 49. How are they lifted in the machine which you 
have built, under the patent sued on ? 

A. They are lifted in the same way. 

X Q. 50. Name all of the forms of crackers or cakes 
that you thus cut out with dies, before you made the con- 
tract w.th Lampert & Huber, about Jan. 1, 1879. 

A. We made the square, the oval, the oblong and the 
round: these were all the kinds that were made. 

X Q. 51. In making a die to cut any of these various 
shapes, you first took the shape as embodied in the product 
—cake or cracker—and had your dies cut out to corres- 


pond; was that the way ? 
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A. These dies that were used for cutting crackers were 
made by persons who made a business of cracker machinery. 
They would manufacture these machines that were used for 
cutting crackers, and have samples of the goods showing 
the shapes run off, and send them to the bakers, soliciting 
their patronage for these machines, and we would buy them 
of these manufacturers. 

X 0.52. What I want to know is this: When you 
wanted a die made for any particular shape, was not that 
shape used as a copy for making a die ? 

A. That is not the way in which the business was done. 

X Q. 53. Ifthe manufacturer of machinery wanted to 
make a die to cut a cracker of a particular shape, did he 
not use a cracker of that shape as a copy or sample ? 

A. I think not. The machine was made first, and the 
cracker was the product of that machine. 

X Q. 54. Take old forms of crackers or cakes that had 
long been made by hand, was not the die or cutter made 
as I have suggested ? 

A. My experience is, that the manufacturer of cracker 
machines would first design the form or shape which he de- 
sired to make, then build his machine, produce goods upon 
it, which would be used by him to send as samples to the 
bakers of what his machine would make. 

X @. 55. I am speaking of the making of dies to cut 
old forms of crackers or cakes. In that case, did not the 
manufacturer make the cutter to correspond to the old shape 
to be cut ? 

A. Ihave no knowledge of manufacturers of cracker 
machinery making machines to conform to old shapes of 
crackers made by hand or otherwise, but only of new de- 
signs, differing in some particular form what had been 
used before. 

X Q. 56. If you would furnish a manufacturer to-day 


with a round or square or oval cracker, and want a cutter 
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or die made to make that particular shape, would not the 


manufacturer make a cutter to correspond to the shape of 


crackers you furnished him? 


A. I think he would engage to make such machine or 


cuttter if he thought he could make a practical working 


machine of the kind desired. 


XN ©. 57. No matter what might be the shape of the old 


hand made cake or cracker that you took to a manufacturer 


of bakers’ machinery, if you gave him an order to make 


dics or cutters to correspond to that old shape, he would, 


‘ 


to use the words of your last answer, “engage to make 
such machines or cutters’ if he saw any money in the order 
and had the facilities to do the work. Is not this about 
the fact ? 

Objected to by Mr. Edson, as hypothetic, vague, and 
indefinite. 

A. Well, if such manufacturer had previously made 
similar machines or cutters, and understood their practical 
working, | think that he would contract to make a ma- 
chine. But if it was for a machiné with which he was not 
familiar and had never before made, I do not think that he 
would risk a possible failure to make a practical machine, 
except at the applicant's risk 

X ©. 58. By the words “similar machines or cutters,” 
used in your last answer, your meaning 1s somewhat ob- 
scured. [ will ask you whether, if a manufacturer had 
made a machine to cut round cakes or crackers, you would 
consider it a “similar” machine if he were ordered to make 


one cutting oblong cakes or crackers? 


A. | would consider it a“ similar” machine if the ob- 
long cakes or crackers were the same character of goods as 


the round cakes or crackers. 


| 7 X Q. 59. If you were using a machine for cutting cakes 


or crackers, say, round, would you change the dies if you 
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changed somewhat the character of the goods, or go right 
on using the same dies? 

A. That would depend on the character of the change. 
Some «nachines will work hard dough and not soft dough. 

X Q. 60. Do you mean to say that when you are cut- 
ting round crackers or cakes, you always take out the dies 
and put in others when you change somewhat the character 
of your woods ? 

A. If we are making one kind of crackers to-day, and 


would desire to make another kind to-mcrrow, we would 


change the dies to those that were adapted to the kind of 


F OK ds to be made. 

X Q. 61. Even though the shape was the same ? 

A. It might be a different character, but the same 
shape; yes, sir. 

X ©. 62. In such cases you put in a die to suit the 
dough. Is that it? 

A. Yes, sir. 

X Q. 63. And you make the die to suit the dough. Is 
that correct ? 

A. The dies are generally made to suit the dough it is 
intended for them to work upon. 

X Q. 64. Was this so eight or ten years ago? 

A. I believe it was so, as far back as I can remember. 

X 0.65. What kind of machines are you now using 
for making bretzels ? 

A. We are using the Lampert & Huber patent prin- 
cipally. 

X Q. 66. How many bretzel machines are you using ? 

A. We have used one of the Lampert & Huber patent, 
and we have also used one of our own invention since it 
Was completed—not to any great extent. 

X Q. 67. What has been the matter with it ? 

A. The reason why we have not used it more and con- 


tinuously is because we had already one of the Lampert & 
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Huber patent set up and at work in our shop, which pro- 
duces all the bretzels that we can bake, and we have no 
room in our shop that we could use to run our own ma- 
chine; and there is nothing whatever the matter with it as 
I know of. 

X ©. 68. Do you pay Lampert & Huber any royalty 
or compensation for the use of that machine under their 
patents ? 

Objected to, as inquiring into complainants’ private 
affairs. 

A. We do not; but have their permission to run the 
machine for exhibition and for the manufacture of bretzels, 
to any extent desired, for the purpose of introducing them 
and selling them to the trade throughout the country. 

X Q. 69. You say you made a sketch in March, 188o, 
which you have called ‘Complainants’ Exhibit First 
Sketch.” How do you know that was in March, 1880 ? 

A. The date was fixed in my mind by the fact that at 
that time Mr. Crawford was working on the New York 
machine in New York, and during that month he sent me 
by mail this sketch partly completed, and on receipt of it I 
completed it as it is now 

X ©. 70. What part of it was left unfinished by Mr. 
Crawford ? 

A. The part left unfinished by Mr. Crawford were the 
lines showing the twist and creasers. 

X 0.71. In the sketch, as sent you, the ends of the 
bretzel were represented as crossing each other where they 
now do, and being extended down over the bow, were they 
not ? 

A. They were not. 

X Q. 72. In what respect was it otherwise, when you 
received it ? 


A. It showed the outer and the inner lines making the 


bod 
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bow, the extension of the loops to the bow, but not over- 
lapping it, and not showing the creasers or the twist 
XK O. 73. By the loops you mean the ends ? 


\. Yes, sir; from the twist out Chey are called loops 


xX Bs 7 1. You ee | t hye sc loops or arms extended down 


to the hoy but not over it when Vou res eived the sketch ? 


X ©. 75. Were both of these figures on the sketch just 
alike when you received it? 

\ Phey were. heleve 

\ (). 706 Are you sure that thes loops did not overlap 
the bow in either one of the figures ? 

\ hey did not 

U) aa Where did the y ¢ na ? 

A. They ended at the point at which they intersected 
the bow 

X Q. 78. Was the ends of these loops or arms defined 
SO that you could SCC where th \ ended 4 

A. They were not 

X QO. 79. How, then, do you know where they ended ? 

A. They were only shown by outer lines. The outer 
lines showed the loops extending up to the inner line form- 
ing the bow. 

X Q. 8o. What do you mean by the outer lines ? 

A. I mean the outer lines forming the arms extending 
from the twist up towards the inner line of the bow 

XO. 81. Did not these outer lines round towards and 
meet cat h other. thus Cine losing the ends of the loops or 
arms at their juncture with the bow? 

\. They did not, until | made them so. 

X Q. 82. In neither of the four points in the two 
sketches where the lov pS approach the bow ? 

A. In neither of them 

X YQ. 83. In looking at this sketch now, you may state 
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whether the right-hand loop of the right-hand figure does 
not show that it has been marked around or across the end 
of that loop, right at its juncture with the bow, and that 
such mark has been rubbed out with an eraser 

A. In finishing this sketch and making numerous other 
drawings in connection with the d velopment of this ma- 
chine, I did the most of it at home, after night. | finished 
this one there, as well as others. They were scattered 
about more or less in the house and handled over by my 
boys, and they made some of them; but this particular one 
was made by me, and I completed at the time the lines at 
the ends of the arms. [| may have then rubbed them out 
and remade them, but | do not now remember of so doing 
It does not, sir 

XN ©. 84. Was there anything said in the letter accom- 
panving this sketch, from Mr. Crawford, about it ? 

A. | do not remember what was said in the letter 
about tt. 

\ (). $5. Have you got that letter ? 

A. I had the letter at the time that depositions were 
taken here in this cause before. [| hunted it up at that time 
to ascertain the date of it. The letter 1s probably about 


our office at this time. for all | know 


X QO. 86. Will you bring it down in the morning, so 


that we can see just what was said in it about this sketch ? 

A. 1 will produce it if IT can find it 

\ () o7. Is not this sketch about which we have been 
talking a sketch or picture of a hand made bretzel ? 

A. So far as | had anything to do with it, it 1s not. 

X U). 88. | do not mean that you had a bretzel before 
you when you made it, but does it not represent in outline 
the form and appearance of a bretzel? , 

A. In some respects it does, and im some respects it 


does not. It has more the appearance of a bretzel die 
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X Q, 89. And a bretzel die is in the shape of a bretze!, 


or cuts out the shape of a bretzel ? 
A. A bretzel die would cut out of dough a breta 


showing all the lines and marks, creasers, twist, and th 


whole body of a bretzel; but a bretzel die would not show 


them if cut out of paper. 

X ©. 90. Of course not; but is not that sketch pract: 
cally: and in effect just what we would get if we took a bret 
zel and made a sketch or picture of it in outline? 

A. No, sir: it is not. 

X Q.g1. Are you speaking of both of the figures o: 
the sketch ? 

A. Iam, of both or cither of them. 

X Q. 92. And yet you represent in Fig. 6 of your pat 
ent just such a looking figure, with the exception of som 
slight shading, and say that it “is a view of the product o 
bretzel of our die.” Why is it not as much a view of thi 
bretzel when on the sketch as it is when in the patent? 

A, In my answer to X QJ. 90 I mean that if you wer 
to take a bretzel in your hand, and, looking upon the fac 
of it, make a sketch of it, you would get the formation o 


the bow and the loops and the openings, but you would 


not get the lines showing the twist and the marks of thé 


Creasers. 


X Q@. 93. You would see the “lines forming the twis: 


and the marks of the creasers,” would you not, in the 


bretzel ? 
A. Ofcourse they could be seen on the surface 


X QO. 94. Then you could, with your pencil, represen 


them on the sketch, the same as the other features whic} 
you saw, could you not? 

A. That could be done 

X Q. 95. Then you would have a picture of the out 
lines of the bretzel, would you not ? 

A. “Fea oe. 
X @. 96. Like we see in this sketch ? 
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A. If it was drawn like that, of course it would be the 
same. 
my X QO. 97. If it were drawn from a bretzel ? 
A. | suppose so. 
X Q. 98. You sav that you made the lines on_ this 
sketch representing thé twist and the overlapping arms. 

af When did you make these additions to that sketch ? “g 

= A. I made them after they were received; I don't know 
how soon after; probably in a few days; possibly the same 
night, but I don't know, certainly 

X 0.99. Why did Mr. Crawford leave those additions 
for you to make ? 

A. I don't know why. All I know is that I received 
those incomplete sketches from him while he was in New 
York. 

X Q. 100. His inventive ability stopped that far short 

. of completion, did it ? 

- A. I do not know whether he sent them to me to be 
completed for the purpose of developing this machine or not, 
but I do know that. upon receiving them I went to work and 
completed them with that view, and to show how the 
grooves, cutting edges of the die and creasers could be 

. made on the face of a flat die to cut bretzels. 

X ©. ror. And the result of your joint efforts was the 
production of this “ Complainants’ Exhibit First Sketch,” 
was it? 

A. That was one of the sketches made at the time. 

j X ©. 102. Do you consider that invention was required 
to make this sketch in March, 1880? 

ihs A. That was one of the steps that led to the invention. 

) X Q. 103. But the making of this sketch involved no 
invention, did it? ; 

A. It showed to some extent how a die could be made 
to cut out bretzels on a flat surface, as represented in the 


patent sued upon. And we claim for that invention. 
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vould properly represent all the lines and creasers show 


KX Q. 106 Then the bretzel contained and showed th 
lines, creasers, etc., that you desired to r pr “iuce with you 
cutters ? 

\ Yes: thi hand made pretze| represt ntecd the lene 


' ; . ’ a 
etc., tnat we desired to reproauce in a die tor cutting then 


out ona flat surtace 

K ‘) 7 Lhe cle P the n. Was inte nded to by the ec Nags 
opposite of the bretz that is. whe re a line or crease ay 
peared in the bretzel, forming a depression, the die shoul 


be full in that place, so as to fill such line, crease or di 
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pression, and whe re tin bre tzeli was full or raised on 

surface, the die would have a depression or hollowing ot 

at s bE hy places Is this correct , 


\ That 1s about the way it would have to be cor 
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structed 
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you, and that you desire d to. Opy, and pressed it into SOM 


vielding or plastic material that would have filled its variou 
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lines, creasers or depressions, and then let such plastic ma- 
terial set or become hard betore removing the bretzel, you 
would have had a perfect mould or die, exactly representing 
the torm and configuration of the bretzel, would you not ? 

\. Yes; you would have the perfect form and configur- 
ation of the baked bretzel, but not exactly that of it in the 
plastic state, betore baking 

X Q. 109. Baking causes the bretzel to shrink, so that 
a baked bretzel ts smaller than the unbaked, ts it not ? 

\. [tis not; it may shrink somewhat in length, but 
will be en! irged in all other directions 

X ©. 110. Then tt ts smaller betore than after bakin: ? 

A If the bretzels are made ot very poor stock, and the 
dough is not properly sponged, they will not increase in 
size in process of cooking, but if they are handled properly 
throughout and made of good stock thev will become 
longer in the process of baking 

XQ. 111. When was this “Complainants’ Exhibit, 
March, 1881, Copy” made, which vou say was a copy of a 
drawing made in March, 1881 ? 

A, It was made some time before the application for the 
patent was made 

X >. 112 Hlow are you able to state that the original 
drawing from which this copy was made, was made in 
March, i881. 

A. That date is fixed in my mind by the fact that one 
of my boys, who did something at drawing, made this orig- 
inal drawing from which this copy was made, and [ remem- 
ber that during that time, and immediately thereafter, he 
was attacked with nervous prostration and spasms, and tt 
was in March, 1881, when they commenced; sometime 
during the month. 

X ©). 113. What became of that original sketch ? 

A. That original sketch was taken by me to the party 
who made this copy, and there left. At the time I went for 
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this drawing, or when he brought it to me, the origin 
drawing was not returned. The party to whom I gave 
was an entire stranger to me and I never went after him ‘> : 
look up or obtain possession of this original drawing un 
after this suit was commenced. I then went out to fir | 
him in order to get from him a bill showing the date of th: “4 
making of this copy. I could not find him or anyone wh: » af 
knew where he was, and so I have not been able to get it 
X Q. 114. Is this drawing a correct copy of that ort 
inal made in March, 1881 ? 
A. It is substantially the same. There may have be 
some slight changes made in it, 
X Q. 115. Did your son have a model to make th 
original drawing from ? 
A. I think I had a plate somewhat similar to that shov 
in Figure 1, and he had drawings and sketches made 
me before that time, showing the formation of the bretz 
as a guide. 
X 9.116. Up to that time, had vour son ever seen 
bretzel ? 
A. He had seen bretzels made on the machine boug 
of Lampert & Huber, hand made bretzels, and, possibly, 
other bretzels made at our place. 
X ©. 117. When he made that drawing did he not ha 
a hand made bretzel before him to copy from ? 
A. No, sir; I think not. 
X Q. 118. You wanted the drawing to represent tl 
marks, creasers, etc., shown in a hand made bretzel, so th 


they would be reproduced by the die, did you not ? 


“= <d~e- 


A. To some extent, | did. 

XQ. 119. Why, then, did he not have such a bretz 
before him in making his drawing ? 

A. It didn’t seem to be necessary. I had these sm: 


drawings, which I had made, there, and, being familiar wit 
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the formation of bretzels, I was able to explain such parts as 


he was not familiar with. 


X ©. 120. What did he copy the other parts of the. 


drawing from, such as the plates, springs, rods, etc., shown: 


in this drawing ? 

A. My recollection is, that the springs were made from 
his mind, and I think that I took him down to the warehouse 
and exhibited to him the frame of a machine provided with 
rods and base; had him examine it and explained to him 
particularly and in detail how changes would have to be 
made in order to make what we required in our machine. 

XN Q. 121. These other parts of the machine represented 
in this drawing, besides the dies, were taken from the ordi. 
nary cracker or cake machines, such as you had been using 
for some years, were they not ? 

A, The outer lines showing the outer part of the cutter 
frame were drawn to correspond with that of the cutter 
frame used upon one of our old cracker machines, upon 
which we contemplated using our dies, 

And thereupon the further taking of depositions herein 
was continued until to-morrow morning (April 10), at eight 
o'clock. April 10, parties met pursuant to adjournment. 
Same counsel present. And thereupon the taking of depo- 


sitions was continued, as follows: 


X QO. 122. As I understand, one of the merits of your 
invention consisted in the fact that your dies could be used 
in the ordinary. cake or cracker cutting machines so as to 
cut on a flat surface. Is this correct ? 

A. They can be adapted to run on cracker machines, 
such as used by many of the smaller bakers. 

X ©. 123. In that case all that is required ts to take out 
the plate containing the cracker dies, and substitute the 
plate containing the bretzel dies, 1s it not ? 

A. The whole part of the cracker machine, including 
the cutter frame and all parts connected with that, would 
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have to be removed, leaving nothing but the frame of 
machine into which the bretzel machine could be fitte: 
work. 

X Q. 124. The cracker or cake cutters are placed 
plate, are they not ? | 

A. There is a plate used in connection with them. 

X ©. 125. And your dies are also put ina plate 
the, not ? 

A. The dies are fastened to another part of the mac 


and work automatically through the plate. 


X Q. 126. Then, as T understand, you would substi 


the parts carrying your bretzel cutters in the cake or cr 
er machine, instead of the parts carrying the cake or cra 
cutters, and thus make a simple and inexpensive mach 

A. We woud substitute the whole bretzel cutting 
chine for the whole cutting part of the cracker mac! 
thereby making a comparatively inexpensive machine. 
the whole bretzel cutting machine, [ mean all of its par’ 
described in the patent sued upon. 

X ©. 127. In view of the Lampert & Huber 1876 
chine, you were not the first to make a die to cut bret 
were you ? 

A. We were not the first to make a die to cut. bre 
by the use of cylinders. 

X YQ. 128. That patent also shows three internal 
bearing scrap passages, does it not ? 

A. No, sir; not what we term off-bearing scrap 
sages. It merely shows openings in one of the cylin 
through which the seraps fall into the cylinder. 

X Q. 129. The internal scraps pass through three h 
or openings in the die, do they not ? 

A. There are three internal SCTAaps to each bretzel : ¢| 


are three corresponding holes to cach die in one of the 


inders, into which these scraps fall as the bretzels are «: 
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as | 
w 


and are carried off by a cone made for that purpose and fit- 
ted on the inner part of the cylinder, 

X Q. 130. In making that answer you were looking at 
the Lampert & Huber 1876 patent, were you not? 

A. Yes, oF. 

X OQ. 131. Do you see in that patent any cone such as 
you described in your answer to X Q. 129? 

A. The cone such as described was one of the improve- 
ments made on the 1876 patent and was the subject of a 
patent taken out after that date, and is not shown in the 
1576 patent. 

X Q. 132. Now, please answer my X Q. 131 directly. 

A. Ido not see any such cone. 

XN Q. 133. The internal scrap passed through three holes 
in the die into the cylinder and was removed by hand, was 
it ? 

A. The internal scrap cut by the Lampert & Huber 
machine, built in accordance with ther 1876 patent, was in- 
tended to fall through corresponding openings in the dies 
of one of the cylinders as described; but as a matter of fact 
these openings did not admit of these internal scraps pass- 
ing through them into the cylinder, but clogged up the 
holes, so that the machine would frequently be stopped and 
the scraps removed by hand 

X Q. 134. Please answer my X Q. 133. 

Objected to by Mr. Edson, as the question has been al- 
ready fully answered. 

A. It the question means to ask if the internal scrap 
passed through these three holes by operation of the ma- 
chine, as was intended by the patentees, | would say no, it 
did not. 

X Q. 135. In the machines made by you, under this 
Lampert & Huber patent, the internal scrap passes through 


the three holes into the cylinder, does it not? 


6 
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A. Yes, sir; the internal scraps do, and are carrie 
through the operation of a cone. 

X Q. 136. Did you ever see a machine made like 
Lampert & Huber 1876 patent, without the cone which 


have described ? 


A. Yes, sir: | have seen one or two of them and Ope 


ated them. 

X Q. 137. Did you build them, or either of them ? 

A. I think we had one of them built in New York 
am, however, not positive about that. 

X Q. 138. Your patent provides or states that \ 
“die can also be readily applied as well to a cylindrical 
face as to other surfaces,’ does it not ? 


A. Yes, sir: I believe it does. 


X Q. 139. When so applied to a cylinder, the inte: s: 


scrap would fall into the cylinder, would it not? 

A. It could be arranged to pass that way, or migh: 
arranged to discharge it otherwise. 

X (). 140. by a cone, do you mean such as you 
described ? 

A. I did not have particular reference to a cone, 
other means could be provided to take care of the scrap 

X ©. 141. The holes, if they extended through the 
as they do in your patent, would necessarily open into 
cylinder, would they not ? 

A. No, sir; they would not. 

X 0.142. Then the holes in the Lampert & Hi 
dies arranged on their cylinder need not necessarily o 
into the cylinder, cither, need they ? 

A. To make a perfect working machine as we h 


made them under thejr patent, to produce the large quan 


of bretzels that is necessary, that the largest bakers runnin. 


machine would desire, it would be necessary to have th 


discharged through into the cylinder. 


X ©. 143. And yet you claim that you could arrar 
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your dies on a cylinder and not have them discharge the 
scrap into the cylinder. 

A. It could be so arranged. 

X Q. 144. And could not arrange the dies on the Lam- 
pert & Huber machine without having the scrap discharged 
through into the cylinder. 

A. I did not say that that could not be done. 

X ©. 145. Then in both cases, with their dies and with 
yours, it could be done? 

A. I think it is possible. 

X Q. 146. And in both cases, with their dies and with 
yours, it could be dispensed with ? 

A. It could not be dispensed with in the Lampert & 
Huber machine without somewhat injuring its value. 

X Q. 147. Look at this Lampert & Huber 1876 patent, 
and state whether the dies there shown did not produce 
lines, or creasers, showing the twist of the bretzel. 

A. The lines in the dies of the upper cylinder show a 
part of them, and the lines in the dies of the lower cylinder 
show a part of them, but neither shows them complete. 

X ©. 148. That is, they only made a part of the lines 
and creasers on each side of the bretzel ? 

A. They made lines on the upper and lower side of the 
bretzel 

X 0. 149. Your dies cutting on a flat surface make no 
lines or creasers on the lower part of the bretzel, do they ? 

A. They do not- 

XQ. 150. In this machine which Lampert & Huber 
brought you about Jan. 1, 1879, how was it? Did it show 
the lines and creasers forming the twist of the bretzel ? 

A. It showed them imperfectly. 

X Q. 151. In that machine which you ordered built in 
New York early in 1879, and of which you have introduced 
two staves, one of the upper and one of the lower cylinder, 
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were the lines and creasers forming the twist of the btzet 
shown? 


A. They were shown more perfectly than in the ma- 


chine which we bought of Lampert & Huber. 

X Q. 152. All of the lines and creasers are shows in 
that machine, so as to represent the twist of the bret: 1 mn 
the finished product, are they noi ? 

\. [think they were, but I am not sure of that. | hey 
were changed afterwards in making other machines, in 
some respects 

X Q. 153. When was that 1879 New York mac! ine 
ordered ? 

A. It was ordered sometime during the year 187c I 
think it was sometime during the spring of 1879; I to nk 
early in the vear. I could not tell without reference te the 


books. 


X ©. 154. As I have understood, Lampert & Hider 
sold youa machine—the one that you have above referred 
to—at the time that you made your contracts with thom, ' 
about Jan. 1, 1879? : 
A. I believe that that machine was to be furnished to us by | 
them. That was the understanding at the time the orig ‘nal 
contract was made. But there was no value put upe® it, 
as it was but a crude affair, made by them, and was entirely 
unfit for practical work. It was delivered to us imm: di 
ately after the contract was made. 
X ©. 155. You cut some bretzels with it to see how it 
would work, didn’t you ? ' 
A. I think we did; we naturally would. It had o:ly 
one row of dies around cach cylinder. , 
X Q. 156. In answering direct question 7, you say | iat 
“during the years 1879, 1880 and 1881 we were export 
menting with dies.” That was in connection with the L.im- 
pert & Huber machines, was it not ? 
A. It was partly with the dies of their first machine, :nd 
? 
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partly with dies made in New York, and partly with dies 
at home. 

X 0. 157. All these dies were in connection with the 
Lampert & Huber machines, were they not? 

A. We made one die that was not in connection with 
those machines, during that time—in 1881, I think. 

X 0.158. In answering direct question 7, you also say 
that “in March, 1882, we ordered a model made represent- 
ing the cutter sued upon.” Was not that the first attempt 
made to embody it in a model ? 

A That was not the first attempt. 

X ©. 159. How many days work did it require to make 
this sketch called “ Complainants’ Exhibit First Sketch,” 
made in March, 1880 ? 

A. I do not know, as I only,made a part of it; and I 
do not even know the exact length of time employed in re- 
ducing it to its present shape. 

X Q. 160. Do you think it required the work of one 
hour? ) 

A. It required a great deal of time, studying and draw- 
ing, in attempting to get what is there shown; but the 
actual time employed in doing the work, which-I did on 
this sketch, I think was very short. 

X Q. 161. You say you had made some little sketches 
before you made this “ First Sketch” in March, 188o. 
State how many hours you were actually engaged on those 
pencil sketches which you threw away ? 

A. I made sketches, different ones, | think, during that 
month and back as far as 1879; how many of these were 
made I do not remember. I worked on them nights, at 
home, to a great extent. 

X Q. 162. Up to the time: you finished this “ First 
Sketch” had you actually taken, out of your business time, 
to work on these sketches, as much as one day ? 

A. I could not say what actual time I was employed on 
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those sketches up to that time which was taken out of 
business ; there was more or less time spent in this direc 
during business hours, but how much I cannot stat 


should think more than one day; but during the time 


til this sketch was made, there was considerable time ta)enr 


ry 
i?\ 
* 


from business in experimenting and studying machinery 


with a view to perfecting ft, but no account was kept o' 


and it is impossible to approximate the length of time thu 


devored. 


X Q. 163. Up to the time you had finished this skc tc! 


in March, 1880, and long afterwards, you were working 
the development and perfecting of the Lampert & Hu 
machines, were you not ? 

A. Up to that time, and afterwards, we were workin, 
develop, improve and perfect the Lampert & Huber | 
chine, as well as our own contemplated machine. 

X Q. 164. Leave out everything that you did with 


erence to the Lampert & Huber machine, and tell me if \ 


took out of your business, up to the time you had finish 


this “ First Sketch,” in March, 1880, as much as one day 
make sketches, ete., in reference, as you have said, to 


machine covered by the patent tn suit ? 


ic? 


A. Yes, much more than that. [| spent days—day aticr 


day—I don’t know how long, studying the original La 
pert & Huber machine to make one to cut on a flat surfa 


like our patent sued on. 

X ©. 165. This sketch of March, 1880, did Mr. Butl 
see it or have anything to do with it until after it was p 
in the cond tion now shown ? 


A. Ido not know that he had, or that he saw it, but « 


not remember positively. 


X Q. 166. In answering direct Q. 10, you say that “ M 


oe 


Be 
os 


Butler was consulted and made suggestions as to how ;: 


D> 


could be made a practical machine.” You here mean the op 


: 
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erative full sized machine that was built in the spring of 
1882, do you not ? 

A. I think he made suggestions as to that and before 
that. The matter of making the machine and its character 
was talked over between us while it was pending. 

X Q. 167. If Mr. Butler had not been your partner in 
business, would he have been made one of your partners in 
this patent ? 

Objected to by Mr. Edson as incompetent, being a ques- 
tion of law for the court. 

A. If Mr. Butler had not been one of my partners in 
business it is likely that he would have known nothing 
about it, and it is possible Mr. Crawford and myself would 
have attempted to build a machine of this character. 

X ©. 168. Was he not made your co-partner in this 
patent from the fact that he was your partner in business, 
rather than from the fact that he had made any suggestions 
about the supposed invention ? 

A. He was certainly not; if | had perfected-the patent 
mysclf, I should have applied for a patent in my own name, 


as I have for other things we use in our business. 


Re-Direct Examination by Mr. tdson, Counsel for 


Complainants. 


R-d. QO. 169. You will please state in a general way, 
what differences in construction exist between dies con- 
structed for cutting crackers, cakes and jumbles, having 
reference to different kinds and qualities of dough on which 
they are to be used. 

A. There are differences in dies used for cutting various 
kinds of goods. The dies used for cutting jumbles, snaps 
and that character of goods, so far as | know, operate more 
as punchers and could not be used in cutting cracker 
dough. Dies, used for cutting the various kinds of dough 


from which crackers are made, are made to be suited to the 


was 
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character of the dough intended to be used; for instance ; 


as 


—~ 


dic used to cut out the dough for hard butter cracker: 1 


used on dough intended for sponge crackers, their characi cr 


oe 
a 


would be changed from that which it would be if cut wit 
a cutter made for that purpose. Cutters are generally mz le 
to suit the kind of dough to be used. 

R-d.@. 170. In getting up a -new die for a cracker is 
the proposed shape of cracker made of flour, etec., to serve 
as a guide to the machinist, or is a model or drawing of t 1¢ 
die first made for that purpose ? 


A. My understanding ts that the machine manufactu 


—s 


would first make his design and then build his machine ‘o 
correspond to his new design. 
R-d. 0. 171. Can you produce the letter written to you 


by Mr. Crawford from New York, transmitting the drawi:i: 


marked “ Complainants’ Exhibit First Sketch?” = If +9, 
please produce and identify it, and state if it contained avy 
other enclosure than said “ First Sketch.” 

A. Ihave it, and now produce and identify it. Toe 
same is produced, and filed, and marked, “ Complainar 
Exhibit Crawford's March, 1880. Letter. Gilbert H. Stesv- 
art, Notary Public.” Chis letter contained the enclosu: -s 
besides the “ First Sketch.” These enclosures were skete})os 
of bretzel dies, representing them in different stages of im 
provement. I here produce them and identify them is 
those received in that letter, and the same are filed < ad 
marked, “Complainants’ Exhibits New York Sketchics, 
March, 1880, Nos. 1 and 2. Gilbert H. Stewart, Noti-v 
Public.” These sketches “ Complainants’ Exhibits Ny 

’ 


York Sketches, March 1880, Nos. 1 and 2" show the. 1i 


on the face of the die just as they were upon “Compl. ‘}. 


7 


ants’ Exhibit First Sketch’ when I received it from 
Crawford from New York. 


R-d. Q. 172. Do the arms of a hand made bretzel \1 


a en 
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variably extend to some particular point over the bow of 
the bretzel ? 

A. The arms of a hand made bretzel do not extend to 
any particular point over the bow of the bretzel, but are 
varied by the haste in which they are formed. This is re- 
garded as one of the imperfections incident to that mode of 
making them. They also usually extend beyond the line 
of the bow. This is also regarded as one of the imperfec- 
tions of that mode of making them, the result of which is, 
they damage greatly by breakage and handling and 
shipping. ’ 

R -d. s. 67%. How does the construction of the dies in 
your working machine, constructed in accordance with the 
patent sued on, compare with the die shown and described 
in Complainants’ Exhibit First Sketch ?”’ 

A. The dies constructed in accordance with the patent 
sued on are made to cut the bretzel complete. They are 
constructed substantially the same as the die shown in the 
“First Sketch.” 7 7 

R-d. O. 174. What are the prominent points of differ- 
ence which distinguish the manufacture of bretzels from the 
manufacture of cakes, crackers, bread, etc. ? 

A. Bretzels are made from different kind of dough than 
that used in crackers and cakes. They are treated by an 
entirely different process, requiring persons skilled in the 
art to properly make them. © Bretzel baking is a trade of 
itself, not generally known to persons engaged in the man- 
ufacture of crackers and cakes. Such persons would know 
nothing more about the manufacture and treatment of bret- 
zels than they would of the manufacture of candies. When 
we set up our first machine we brought to our aid and con- 
sulted a number of the leading bretzel bakers, from whom 
we supposed we had learned enough of the art to properly 
manufacture the goods. But we found it so difficult to 


produce good bretzels that, after months of labor and ex- 


m7 +) 
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periment, we were compelled to go East for an expe: enced 


bretzel baker, who was thorough in the business and i> once 
made the quality of goods desired. Where we havi sold 
machines to large bakers we have invariably had to go to 

their shops and instruct them and their men in the reper 

mode and treatment to enable them to produce rood 
bretzels. 

R-d O). 175. In answer to question 139 you state that 
the internal scrap might fall into the cylinder in cas~ your 
dies were arranged to operate upon the cylinder. lease 
state.as a matter of fact whether the dies or cups, shown 
in the patent sued upon, have ever been practically op: rated 
by being attached to a cylindrical surface ? 

A. They have not, as a whole, but the creasers hive 

R-d. Q). 176, So the walls of the openings in the «| es or 
cutters shown in the Lampert & Huber patent of 187° con- 
verge, diverge, or are they otherwise formed, from their 
outer to their inner ends ? 

A. They converge from the outer to the inner e cc— 
that is to say, they are made smaller at the inner than they 
are at the outer edge. 

R-d. Q. 177. Compare the formation of said wall. with 
like walls in the openings in the dies shown in the > :itent 
sued on? 

A. The walls in the dies in the patent sued on are nade 
different from this; that they diverge from the outer «0 the 
inner edge, so that the openings are larger at the si op- 
posite the cutting edge. 

-R-d. @. 178. Please read question 143 and the avswer 
thereto, and. state how your cutters could be arrang.4 to 
operate practically without discharging the internal «crap 
into the cylinder on which they were placed. 

A. I think they could be arranged so as to have thi in- 
ternal scrap carried off by an apron. We have had «ome 


such arrangement as that in contemplation, but have }) -ver 
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perfected it, so that at this time I do not know positively 
that it would work satisfactorily. 

R-d. Q. 179. Please read question 150 and the answer 
thereto, and state wherein the lines and creasers forming a 
twist of the bretzel were imperfectly formed ? 

A. They were imperfectly made and changes were made 
in those parts in building those machines, but just what 
those changes were I do not now remember distinctly. 

R-d. QO. 180. “Were there any creasers in said machine 
in the position shown by the creasers lettered A® in the 
patent sued on? 

A. My recollection is that there were not, 

R-d.@. 181. In the machine which you had built in 
New York, how many creasers do you find represented in 
the staves taken from said machine and filed in evidence in 
this cause? 

A. I think I discover two and a half in each one of the 
dies, making five, | suppose, to each bretzel. A part of 
these would show the marks on the upper part of the bret- 
zel and a part would show marks on the lower part of the 
bretzel. 

R-d. ©. 182. _ You state that the lines and creasers form- 
ing the twist of the bretzel were in the New York machine 
and in the one bought from Lampert & Huber. See ques- 
tion 151 and the answer thereto. Compare the creasers 
and lines forming the twist on the patent sued on with the 
lines and creasers represented in the New York machine, 
and state what, if any, differences in construction exist. 

A. In the face of the die in the patent sued on I see a 
central creaser, two side creasers and two end creasers. 
These creasers differ from those shown in the New York 
machine in this: that they are cast solid with the other 
parts of the die, while in the New York machine they are 
made separately and set in; and further, that they are de- 


pressed below the cutting edges, whereas in the New York 
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of the die. 

R-d. O. 183. How much time did you give to study 
and experiment during the vears 1879, 1880, 1881 and 
1882, cither in or out of business hours, in endeavoring to 
improve and perfect the Lampert & Huber machine, as 
well as your own? 

A. I devoted more or less time to it during all of that 


period, by day and by night. [ would say that my time 


during that period was equal to or more than one-half of 


that devoted to all my other business. 


R-d. Q. 184, In your answer to question 167 you state 
that “if Mr. Butler had not been one of my partners in bus- 
iness, it is likely that he could have known nothing about 
it,” etc. Will you not now answer said question a little 
more fully, and state more fully your meaning as to his 


connection and interest in the subject matter referred to ? 


A. I myself first saw Lampert & Huber and examined 
their machine, at their place of business, and talked to them 
about buying an interest in their patents, which our firm 
did afterwards buy. After my returning home from my 
meeting Lampert & Huber, and talking with them in re- 
card to buying an interest in their machine, and thinking 
the matter over in my own mind, I concluded to communi- 
cate the facts relating to their.machine and patents to my 
partners. Inasmuch as I believed, if an interest in it was 
taken, that the business in connection therewith could not 
be left with Lampert & Huber, but would require the time 
and labor of at least one or two active men; therefore | 
wish to be understood to mean that if Mr. Butler had not 
at the time been one of my partners, that I would have 
went on with it myself, or in connection with some one 
else, and that in all probability he would have had no con- 


nection with it. 


machine they are shown to be flush with the cutting edge 
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Re-Cross k:xamination by Mr. Banning. 


R. X Q. 185. I believe you have said that bretzels had 
only become an article of commerce and extensively used 
in the last four years ? 

A. I think I said so. 

R. X ©. 186. Does this sketch made in March, 1880, 
marked “ Complainants’ Exhibit First Sketch,” fully repre- 
sent complainants’ patent sued on ? 

A. It represents it so far as it goes. 

R. X Q. 187. I mean, of course, so far as the die or 
cutter is concerned. 

A. Said sketch was made to represent the die, or a die, 
and is like figures 3 and 6 of the patent, exactly. 

KR. X ©. 188. Is this metal die, marked “ Complainants’ 
exhibit Brass Cutter,” made exactly like that March, 188o, 
sketch in its representation of the creasers showing the 
twist, etc., of the bretzel ? 

A. A bretzel made with this brass die, would show the 
marks of the creasers, as they are represented in the sketch. 

R. X ©. 189. When was this brass model made? 


A. It was made previous to the time that we com- 
menced work upon our practical machine. At this time | 
could not state whether it was made the same year the ma- 
chine was made or not. I did not give the order for it my- 


self. and do not know exactly when it was made. 


R. X Q. 1g0. Is your co-patentee, Mr. Butler, in the 
city, and is there anything to prevent his testifying for 
complainants ? 

Objected to by Mr. Edson, as not responsive. 

A. I suppose he is in the city, and I don’t know of any 
reason why he could not testify. 

GEORGE W. EARHART. 


le 
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amined on behalf of complainants, testified as follows, : 


answer to interrogatories propounded by Mr. Edson: 


cs. &. 


A. 


William 


Please state your name, age and occupation. 


M. Crawford; my age 


am a wholesale manufacturer by occupation. 


2 


Is 43 past; and 


Are you one of the complainants in this caus 


and are you one of the co-inventors of the patent sued o: 


A. 
Q). 3. 


| am. 


Please state your expericnce in connection wi 


the construction of the complainants’ New York machine 


other machines than the one covered by the patent in su) 


Counsel for defendants here objects to any evidence abo:)' 


as incompetent and irrelevant. 


parties who built it, Messrs. Fowler and Rockwell, of New 
York city, in the fore part of the year 1880. 


A, 


The New York machine was commenced by tl 


They work: 


upon it for several months, during which time I visite: 


them at intervals, for the purpose of ascertaining how the: 


were progressing with it. 


After it had been in their han 


for several months, and finding that they were gettin 


along very slowly with it, as we thought, it was conclude 


best by my partners and myself for me to go to New Yor: 


and stay until the machine was completed, which I did. 


found that they were having a great deal of trouble wit 


the machine, of various kinds, and that in order to have 


working machine that there would have to be _ radica 


changes made in the construction of it. 


The plans 


tron 


which they were building the machine being imperfect, an: 


the cylinders of the Lampert & Huber machine which the: 


had as a working model being impracticable, we spent ; 


creat deal of time trying to make a machine after their de 


sign, and before finishing the machine found that we ha: 


almost entirely abandoned the original ideas. 


After re 


; 


’ 
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maining in New York for several months, finally concluded 
to ship the machine home and finish it in Columbus. I re- 
ceived the services of Mr. Henry Huber, one of the pat- 
entees of the Lampert & Huber machine, and he and I pro- 
ceeded to finish up the machine. We worked for several 
months upon it, making changes and alterations from time 
to time as they presented themselves to us, until finally, 
after many experiments, disappointments and failures, suc- 
ceeded in getting a machine which we thought would do 
the work intended. The machine was put up in our bakery, 
and after trial found it to be inoperative. It was so imper- 
fect that we had to abandon it. The defects in the machine 
were of various characters. In the first place, the staves 
upon which the dies are located, though firmly and = sub- 
stantially constructed, would spring when the dough was 
passing through the cylinders, thereby preventing the cut- 
ting edges of the dies from meeting, in consequence of 
which the bretzels would not bo entirely separated from 
the serap, causing the scrap and bretzels to follow around 
the lower cylinder, and thereby preventing its working. 
Another imperfection was in the openings in the dies, ow- 
ing to said openings being straight, or not diverging from 
the face of the cutter. We also found the upper or smaller 
opening to be so small it was almost impossible, when the 
dough was in certain stages, to force it through. We also 
found the cone which is located in the upper cylinder to be 
uscless for the purpose intended, on account of our having 
to put a brace in the center of the cylinder, and we took it 
out. We also found that the connection of the dies, one 
with the other, was a mistake, from the fact that when 
dropped from the lower cylinder upon the pans, they would 
not drop regularly and apart, but would pile upon each 
other and become torn and bruised by the revolving of the 
cylinder. We also found that the metal from which the 


cylinders or staves and dies were made was entirely too 
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brittle to do the work intended, and that the upper stave: q°. 
owing to the thickness of which they had to be made, di [ 


not allow of a free passage of the scrap into the cylinder 
We also found that the expelling apparatus would no 


work as desired, and were compelled to remove a slotte: 


cylinder, which was placed within the lower cylinder fo 


the purpose of withdrawing the plungers or studs after they é 
had expelled the bretzel from the mold. After meeting o 
with so many discouragements, we decided to construct ; 

new set of cylinders. To do this necessitated the goin, 
over of nearly all the work that we had previously don q. 


New patterns had to be made conforming to the change 
which we had discovered necessary by our experience an 
many failures. 

().4. Are you now speaking of the reconstruction « 
the New York machine, or the building of an entirely nev 


one ? 


A. | am speaking of the reconstruction of the Nev 
York machine. We made cylinder and dic patterns, an 
after much trouble, time, and expense, succeeded in obtain 
ing a pair of brass cylinders. These cylinders conforme: 
to the shape of the cylinders intended by the patentees, bu 
were cast solid instead of in staves. The upper cylinder: 
in consequence of their being cast solid, did not require t 
be made as heavy or thick as was required in the iro 
staves, which was a great advantage in allowing the scra 
to pass more readily into the upper cylinder, We als: 
separated the dics upon the periphery of the cylinde: 
thereby enabling us to remove the entire scrap, exceptin; 
the inner scrap made by cutting out the bretzel. We als: 
substituted a solid cylinder for the perforated cylinde: 
which was within the lower cylinder, and placed upon th: 
plungers, or expelling studs, spiral springs for the purpos: s 
of withdrawing said studs after they had discharged th: 4 


bretzel from the mold. We worked upon these cylinder: 


ge. 17 


DEPOSITION OF WILLIAM M. CRAWFORD. 169 
d°. for a long time, and finally, after many disappointments, 
[ changes and anxiety, turned out a perfect working machine, 

as we thought. 
: ©.5. What was your next step? Also give your 
| jurther experience in connection with your co-inventors 
} and your and their employees, in producing practical work- 


ing bretzel machines. 

- A. Our next step, after working the machine construct- 
ed as described above, and thoroughly testing it for the 
purpose of improving upon it, if possible, was to commence 

the manufacture of machines for sale. We found that some 

improvements could be made which would be of benefit to 
the machine, but which incurred still more expense, as well 
as time. New patterns had to be made, as in the rebuild- 
ing of the New York machine. 
And thereupon the further taking of depositions herein 
was continued until to-morrow morning (April 11), at eight 
. o'clock. 

April 11, parties met pursuant to adjournment. Same 
counsel present. And thereupon the taking of depositions 
was continued as follows : 

A. To continue my answer to question 5, | would say 

A. that the contract to build new machines was given to the 
Sciota Valley Machine Co., who constructed the machines 
under the supervision of Mr. Huber, one of the patentees of . 
the Lampert & Huber machine. A great deal of trouble 
was experienced by them in making the first machine they 
made (they made a number); they made eight or nine brass 
cylinders before obtaining a perfect one. I visited them 

‘. from time to time, giving the benefit of my years of exper- 
ience, and, after exceeding the time allowed them to finish 
the first machine by several months, they at last succeeded 

, in producing a perfect working machine. To give some 

idea of their conception of the amount of work there was 


upon these machines, and the skill required to make them, 
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I will state that they made to us three distinct propositior ; ¢. 
to build the same. = Their first examination of the machin: 
was made by the foreman and, I think, superinten 
ent of the Sciota Valley Machine Co. Their propositio 
to us to build the machines was for $250.00 apiece. Thi 
proposition to us was so absurd, in view of the expens 
which we knew would be attached to the building of thes 
machines, that we refused it, and invited a further examinatio: - 
of the machine and another bid, which was made, and whicl 
we considered to be too low in price for them to do us a LOOK 
job. <A third proposition, after consulting with us, wa 
made to us, which we accepted, which was a large advance 
on the first proposition. The machines, under this contrac 
with them, were finally finished, and Mr. Dunn, the super . 
intendent of the company, the president and secretary o 

the same, as well as their foremen, told us upon several oe 


casions that, upon the contract made with us for making 


these machines, they had lost several hundreds of dollars 
The Sciota Valley Machine Co. is an old established con 
cern; they manufacture all kinds of machinery and are 
looked upon by the community as sharp, shrewd men, whi 
understand thoroughly the business of manufacturing ma 
chinery. In building these machines we built them sub 
stantially the same as shown in the Lampert & Huber 
patents—that is to say, with a heart-shaped die having th 
bow, the loops and the twist, with openings for the passag: 
of SCFADPs, and expelling studs The dies spoken of were f 


placed upon the peripheries of the cylinder, but separated 


—that is, not touching each other. The openings between 
the rows of dies, as shown in the New York machine. were 
omitted, as well as the cutting knives, thus allowing us_ to 
take up and carry off upon an apron, provided for that pur: 
pose, the entire scrap made by the machine, with the i 
exception of the three internal pieces. We also provided 


the cylinders with outer bearing edges, thus enabling us te 
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prevent the cutting edges of the die from dulling and grind- 
ing themselves one upon the other. We also placed within 
the upper cylinder the cone spoken of above, somewhat im- 
proved, so that it did the work as originally intended. We 
left off the cylinder heads of the upper cylinder, which facil- 
itated the more perfect working of the cone and the dis- 
charging of the internal scrap. We also attached to the 
ypper cylinder conductors for the purpose of taking the 
scrap as it was worked out of the cylinder by the cone, 
away from the machine. We improved the lower cylinder 
by omitting the five or six hundred spiral springs which 
were in it, as well as the slotted cylinder and the solid cyl- 
inder. We operated the expelling studs or plungers, in- 
stead of with the springs spoken of, by a cam operating 
upon bars running parallel with the dies upon the cyl- 
inder. We also added additional geared cog wheels to the 
machine, placing them upon both sides of the machine, 
instead of upon one side, as they were upon the New York 
machine. This additional gearing was so arranged that the 
pressure upon the bearings was equalized. We also 
widened the machine for the purpose of enabling us more 
readily to handle the pans. We attached a frame to the 
end of the machine nearest the cylinders with rollers fast- 
ened in the frame, and at the extended end of the frame, 
and placed thereon a scrap apron which carried off the con- 
tinuous scrap from the cylinders to the rear of the machine. 
The cylinders on this machine were made of brass, whereas 
in the old machines they were made of cast-iron. The sub- 
stitution of brass for iron in making these cylinders was a 
very important one. When made of iron, the cutting edges 
of the dies, when they came in contact with each, would 
chip out, leaving small nicks in the die which, prevented 
their fully cutting the bretzel trom the sheet of dough; a 
nail or other hard substance accidentally passing through 


or between the cylinders would damage the dies to such an 
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extent as to make them worthless for the purpose intende: 
Brass dies would not be thus affected, for the reason th: 
they could be casily repaired by drawing up the indentic 
or by brazing or soldering. This first machine, as made b 
the Sciota Valley Machine Co., was finished in Februar: 
or March, 1882. This machine was the first machine bu: 
under the Lampert & Huber patents, embracing the prine 
ples involved in their patents, which was a complete succes 
It was the astonishment of the baking fraternity and th 
admiration of mechanical experts. 

©). 6. Please compare the machine represented tn th 
Lampert & Huber patent of 1876 with the New York ma 
chine, and point out the differences in construction, havin: 
especial reference to the cutters or dies. 

A. The only differences that I can ») ‘recive in the cor 
struction of the New York machine and that shown in th: 
Lampert & Huber patent of 1876, are: First, the cvlinder 
inthe New York machine have five rows of dies instead « 
one. The dies or cutters of the lower cylinder in the pat 
ent spoken of have the central portion of the die left opel 
or perforated. The corresponding portions of the dies o 
the upper cylinder project beyond the surface of the cutting 
edge of the die forthe purpose of pushing the internal scray 
through into the cylinder. The loops or arms of the die: 
in the patent spoken of extend to the inner line of the bow 
of the dic, while in the New York machine the lower di 


shows the loops or arms extended into the body of th 


bow with creasers. Inthe New York machine the dies do 


not show the raised central portion as described above. — In 
the New York machine are shown cutting knives, which 
are placed in the openings between the dies on the upper 


cylinder. Another difference is in the cylinder which has the 


central openings, being the lower cylinder instead of the 


upper cylinder, as shown inthe New York machine. 
QO. 7. 


Make a similar comparison and. statement of the 
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differences in construction between the New York machine 
and the one shown and described in the patent sued on. 

A. The one shown and described in the patent sued on 
is operated in a different way from that of the New York 
machine. The dies in the machine described in the patent 
sued on are different from those in the New York machine, 
in the central openings being diverging from the face of the 
die and serving as off-bearing passages for the internal 
scrap; in their having five (5) creasers, consisting of two 
side creasers, one central creaser and two end creasecr®rs, 
which are below the cutting edge of the die; in the grooved 
portion of the die being so constructed or formed that it makes 
a bretzel which, when baked, has a rounded form. The 
creasers spoken of are so constructed that the product of 
the die has the appearance of having been made of a taper- 
ing piece of dough having one end lapped over or twisted 
around the other, thus producing the appearance of a hand 
made bretzel with the ends pressed down into the body of 
the bretzel. In its consisting of one die to produce what 
requires two dies to produce in the New York machine ; in 
its being adaptable to any ordinary cracker machine frame ; 
in the simplicity of its construction and its comparative cost ; 
in its adaptability to work upon a flat surface, as well as 
upon that of a cylinder. The dies in the New York ma- 
chine contain three (3) perfectly formed creasers and two 
imperfectly formed creasers; it does not contain the off- 
bearing scrap passages; these creaseres are not depressed 
below the cutting surface of the dies, as shown in the patent 
sued upon; it requires two (2) dies to make a bretzel, a 
male and a female, one operating upon the other, instead of 
one die, as shown in the patent sued on. The New York 
machine cannot be used to cut out bretzels on a flat surface 
on account of the product being misshapen. The central 
openings shown in the New York machine are not off-bear- 


ing in their structure, in consequence of which the internal 


— 
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scraps could not be forced or projected into the cylinde 
but would drop out upon the apron, thereby involving t! 
necessity of removing them by hand, The cost of buildin 
the New York machine is at least four hundred (400) tim: 


greater than that of the machine described in the pate 


sued upon. The New York machine requires addition 


shop room, and all the necessary belting and attachmen: ; 


to operate it. It is so expensive that only the large a 
wealthy bakers of the country can buy it. 
©). 8. What was the substance of your contract wi 


fowler & Rockwell, of New York, the contracts for buildi: 


the New York Machine. and was the contract on their pa 


fulfilled ? 


A. They wou!ld not agree upon a fixed price, but sa: 


owing to this patent machine being a new invention a: 


something entirely different from what they had ever ce 


structed, they could not put or fix aprice upon it, but wou 


take our drawings and patterns and build us a machi 

; | ’ 
charging us only for the labor upon it and the mater 
used, but thought that the cost of the machine would n 


exceed $600. They thought that the time which it wou 


take to build the machine would not exceed three mont: 


but it was over a year before we obtained the machine fr: 
them, and then they informed me that they had done all 
it that they could. It was then shipped to Columbus, ©. 

©.9. What ts the standing of Messrs. Fowler & Roc 
well in this country as machinists and engineers ? 

A. They are regarded by the bakers of the country 
the best manufacturers of cracker machinery; they mar 
facture all classes of bakers’ machinery, including dies, c: 


ters, ovens, dough mixers, etc. We selected them to bu 


— 


this machine because we knew them as being among 


very best mechanics in their line in the United States 


— 


©. 10. Has Mr. Butler, one of the complainants in 


JR5 
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cause, had any practical experience in the bakery business ? 
If so, state what you know about it 

A. He has. He has had many years of experience. He 
is a practical baker, having learned the trade. He has been 
in business for the thirty years last past, at least. 

©. 11. What part did he take in the development and 
reduction to practice of the invention covered by complain- 
ants’ patent sued on? 

A. I cannot state what particular part of the machine 
Mr. Butler suggested, but remember distinctly consulting 
with him at times about its construction. 

©). 12. Was Mr. Huber, one of the patentees of the Lam- 
pert & Huber machine, employed from time to time by 
complainants in their efforts to reduce the Lampert & Hu- 
ber machine to practice ? 

A. He was. We were in consultation with him at various 
times during the progress of the New York machine, and 
he assisted myself while endeavoring to perfect the New York 
machine after it had been shipped to Coluntbus, QO. He was 
also engaged with us in the manufacture of the new cylinders 
that were made for the New York machine, working side 
by side with me, until its completion. He was also em- 
ployed by the Sciota Valley Machine Co. to work upon and 
superintend the construction of the first machine which they 
made for us. 

(). 13. In view of the state of the art at the date of Messrs. 
lLampert & Huber’s first application for letters patent, was 
there a leading thought or principle of invention disclosed 
in said original patent, which was embodied in each and all 
of the bretzel machines constructed by complainants, in- 
cluding first complete working machine? If yea, please 
state what that principle ts. * 

A. There was a new principle advanced in their patent 
which was continued throughout the various machines that 


were made, including the first complete working machine. 
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That principle consists of heart-shaped dies having a b: 
the loops or ends, and twist, with or without openings 
the cutter of the dies, as may be desired, and with or wi 
out expelling studs, as desired, said dies being located uj 
the periphery of cylinders and mounted one above the ot 


and working together to form a bretzel. 


Q. 14. 


that various modifications, changes and improvements, « 
tending over several years, were required before said pi 
ciple of invention was embodied in a_ practical work 
machine ? 

A. I have. 


How much profit have the complainants reali: 


Q. 15. 


from the sale of bretzel machines and from royalties ? 
A. As near as | can arrive at it without an examinat:-p 
of the accounts upon our books, I should say in the net 


borhood of seven thousand ($7,000) dollars. 


() 16. 


thirty thousand dollars, the entire disbursements for lab 

time and material, would leave over twenty-seven thouse 

($27,000) dollars as total disbursements before you reali 

any profit from the sale of machines or from royalties ? 
A. Yes, sir. 


Are the complainants interested in or owner: 


iP. 87. 


any other patents than those referred to in this depositir 

A. They are. 
cleaning machine; also patent for the preparation of dou 
which consists of a blower, which is used in connect 
with the bretzel “machine for the purpose of skiffing 
glazing the surface of a shect of dough, instead of dust 
it with flour, as is usually done by cracker bakers, to k. 


the product made from adhering or sticking to dies or « 
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pointed out quite in detail, howe. 


Then three thousand dollars deducted from o 


We own jointly the patent for a co! 


cme 


* 


ters. This is necessary in the manufacture of bretzels in 


order to prevent the caustic lye in which they are bo: 


from becoming dirty by reason of the flour, thereby imp: 


fl 


a 


“* >... 
* 
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j 
y® ing to the bretzel a dull and ashy appearance—in other 
| words, destroying the luster or polish which a perfect bret- 
zel always has; and several other patents. 
{ -Q. 18. Are the complainants still in possession of the 


: imperfect machines about which you have testified? If so, 
: please state about how much space they would occupy if 
stored together. 
em A. Yes; partiaily so, at least, The dééris of abandoned 
bretzel machines and experiments can be found scattered 
throughout our establishment, as well as in Crestline and 
f. other places, and some of it in New York. It would bea 
hard matter to say how much space it would occupy, but 
it would amount to a carload, I suppose. 
©. 19. How much time had Lampert & Huber devoted 
to the development and improvement of machinery for 
‘ making bretzels before the date of your contract with them, 
‘ to wit, Jan. Ist, 1879? 
A. I should say six or seven years, or about that length 
of time. | 
©. 20. What is Mr. Huber's business? 
A. He isa practical machinist and pattern-maker—one 
of the best I ever knew. 
(©). 21. What is Mr. Lampert’s business ? 
4s A. He is a bretzel maker, having followed the business 
for a good many years. 
Mr. Edson here offers in evidence a model, which is 
herewith filed and marked, “ Complainants’ Exhibit, March, 
1882. Gilbert H. Stewart, Notary Public,” being the model 
, referred to by Mr. Earhart in his deposition herein as the 
‘ model ordered in March, 1882. 
©. 22. Please examine this “ Complainants’ Exhibit, 
: March, 1882,” now handed you; state what it is, and when 
P _ it was made. 
A. It is a model that was made sometime in March, 
1882, to represent the patent sued upon, but which was not 
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; 

| used on account of its not representing fully the inventio. - 
(). 23. Did you have a conversation with one of the z 


fendants in this cause shortly before this suit was brough: ? 
If so, please state the substance of that conversation. 

A. I did, with both of the defendants, before the co: 
mencement of this suit a short time, in which they admitt: | 
to me the infringement of the patent sued upon, and desir 
to make some arrangement with me whereby the propos 
suit would not be brought, and by which they could r 
the machine in question under an arrangement with ¢ 


complainants. Ata subsequent interview with them, th 


oo 
o 


stated to me that, after advising with Roth, McMahon % 
Co., of Chicago, they had concluded to fight the suit, stat: 
that Roth, McMahon & Co. had agreed to pay all costs 
the suit. 

©. 24. Did you have any conversation about this sa: 


time with either member of the firm of Roth, McMahon & ~h. 


Co., as to their having ever made a bretzel machine wh: 
infringed the patent sued on? If so, please state the s: 
stance of it. 

A. I did, with Mr. McMahon, at their office. I ash. 
him whether or not they had made any bretzel machi: 


for any one, and he said that they had not. I told bh 


~s0ne 


that I had understood that they had, and if such was 
case I desired to know it. He persisted in his denial. 


nally, after a long talk about the matter in question, an: 


very heated one, and after my mentioning the names of t 


parties to whom they had sold the machines in questi: 


— 
. 


he admitted that they had made them. y 
©. 25. In what respect ts it that “ Complainants’ F . 4 
~ . 


hibit, March, 1882," does not resemble your patent sv 


ate 


on, as referred to in question 22? 


A. In the flaring apertures or off-bearing scrap passa: :4 F 


— 
s 


not being as fully shown or clearly defined as in the pat: 


sued on. 


stat en reamatboreyesthee 
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es ©. 26. Have you read defendants’ testimony in this 
cause? If so, what have you to say as to the testimony of 
salesmen and other inexpert witnesses, as to the matters 


about which they assume to testify, wherein they declare 


Lo that the exercise of inventive genius was not required to 
r make the invention sued on? 

_ A. I have read defendants’ testimony. After the many 
}- years of labor that | have had in connection with the devel- 
opment of this machine, and after the time and money ex- 
, pended upon it by Lampert & Huber, and the years that 
t, they devoted to its development; after the researches that 
I have made in order to develop a machine which would 
produce such a product as desired, | should consider such 

evidence not only incompetent, but a farce. 
(). 27. Please state how much of your time was given 
: during the years 1879, 1880 and 1881, in assisting to reduce 
’ to practice the invention of Lampert & Huber and that of 


complainants 

A. Nearly all of the working days, all-of the Sundays, 
and nearly all of the sleeping hours. It was an incessant 
occupation during the days and nights of these years. It 
called me from one end of the country to the other. It was 
not only an occupation, but infinite toil, exhausting not 
only the mind, the body, but the pocket as well, from the 
effects of which I have not as yet recovered, and physically 
never expect to. 
Cross kxamination by Mr. Banning, Counsel for Defendants. 


X Q. 28. You have said that one of the merits of your 
invention consisted in the fact that it was applicable to the 
¥ ordinary cake or cracker machine. just state whether you 
have ever, in a single instance, so applied it. 
; A. We have, in the making of bretzels in our own 
f , factory. 
X Q. 29. How did you apply it? 
A. By removing the cracker cutter that was attached to 


peaomepnenen paper 
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the machine or frame and inserting the pretzel machine i fx 
its place, having constructed the frame of the machine s 
that it could be applied to our Ruger cracker machine. 


X Q. 30. Was that a cracker machine made after you 


invention, and with special reference to the application «” 
your bretzel cutters ? Fy 
A. It was not. The cracker machine mentioned h: 4, 
been in our factory in use for at least ten years. A 
X ©. 31. In this model which has been offered 
“ Complainants’ Exhibit, March, 1882,” from what machi: » ‘ 
was the framework surrounding the bretzel die or cutt h. 
and holding it in place, taken or copied? I mean all of t! y 
framework represented in this model except the die. 
A. It was not taken from any machine whatever, b: 
was made from patterns constructed expressly for the m | 
chine—-by that I mean the bretzel machine—and we no 


have those patterns. 


X Q. 32. Of course, [I understand that these parts we« 


, ; * 
made expressly for this bretzel die; but what I want 
know is, to state it in another way, how the cutters or di 5 
used: in cracker machines like that Ruger cracker cutti: |: 
machine are supported or held in place. 
A. Our Ruger machine holds the cutter by a rod 
ecach end of the cutter. | “b 
Xx oP. SS. There is a plate through which the die or cu: 
ter is forced when it is driven down on to the dough to ¢ |, | 
‘ 
is there not? 
A. Yes, sir. . 
< 
, ? 
X Q. 34. And a proper hole or aperture in such pla‘ 4 
for the die to pass down through ? "yt, 
A. Yes, sir. | 
. 
X ©, 35. And the die is lifted automatically from th. é 
dough, after the operation of cutting? And if so, how ? ; 
A. Yes, sir; it is—by springs or other device. 
f e. 
: 
| ; ? 
“ 


191 


q | DEPOSITION OF WILLIAM M. CRAWFORD. Is] 


a X Q. 36. And there is a plate above or at the top of 
such die, is there not? 


A. Yes, sir. 


sd 
Questions 31 to 36, inclusive, and all similar questions, 
4 objected to by Mr, Edson, as not proper cross-examination. 
r . X ©. 37. How ts the cake or cracker in that Ruger ma- 
4 chine, that we have been talking about, expelled from the 
¥ cutter or die? 
A. Some with followers, others with punchers. 
‘ X Q. 38. Is not that the only instance in which you 
. have applied your bretzel cutters to work in the ordinary 
cake or cracker cutting machine? Have you ever so ap- 
plied it in any other bakery ? 
A. We have so constructed the cutter that it can be ap- 
plied to any kind of a cracker machine. 
| X ©. 39. You say that the Ruger cracker machine you 
-_ ' have been using for some ten years. What has it been 
¢ used to cut during that time ? 
A. Crackers, cracknells and biscuits. 
X Q. 40. What shapes has it cut ? 
A. Round, square and oval. 
X ©. 41. What various forms of cakes or crackers have 
4a you seen cut in such or similar machines as the Ruger, up 
to the time you made your contract with Lampert & Hu- 
ber, about Jan. 1, 1879? 
; A. Those are the only forms that I can remember of, 
except possibly oblong. 
» X ©. 42. Prior to that time, had you not seen in the 
, market various forms of cakes or crackers, such as birds, 
{ Vw animals, fishes, people of different nationalities, letters of 
the alphabet, etc. ? 
, A. No. sir. ‘ 
é , X ©. 43. Nothing of the kind? 
| A. Nothing of the kind that I can remember of, prior 


to that time. 
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X 0,44. You saw the two cutters mentioned in | 
deposition of Mr. Roth, one of which represented the let 


B and the other of which represented the character &, : 


you not? ! 
: A. Yes. sir. e 
xX (). 45. [f you took out the letter B and the charac « : < 


&, and put a round, or a square, or oval cutter in the pl: ra 

of the letter taken out, those exhibits would resemble t | . 

Ruger cracker cutter, that you have used some ten yeu 

would they not ? i 
A. Ido not think they would. L 
X Q. 46. Do you recollect them distinctly ? 
A. I cannot say that I do recollect them distinctly, \ 

[ have a general recollection of them; but I do not reme: 

ber how they were arranged in the cutter plates—the up; 


and lower ones. 
7 ” . . - ‘ 
X Q. 47. When was work begun on this New Yo i: e 


Lampert & Huber machine ? 


~ 


A. In January, 1879, or thereabouts. 

X 0. 48. These two staves from the upper and lov 
cylinders, which have been offered in evidence. came fre 
that machine ? 

A. They did nN 

X ©. 49. And that machine was finished early in t! 
spring of 1880? 

A. It was. 

X Q. 50. Some drawings or pencil sketches sent by Ve as 
to Mr. Earhart in your letter of March 31, 1880, have bes» 

m ' : f oA 
offered in evidence. Are those sketches, except the o: Fi 
changed by Mr. Earhart, as testified to by him, in the sam: 
condition they were when you sent them ? F 

A. I think they are. [ don't: sce any evidence of an : | 


change in them. 
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X Q. 51. This one changed by him has the figures 4 
and 5 on it. Were they on it when you sent it ? 

A. Yes, sir; they are my figures. 

52. Where were these sketches made ? 

A. Made in the city of New York, at the office of 
Fowler & Rockwell. 
ra X Q. 53. Who made them, and what were they made 

™ from ? 

A. I made them ; they were made from a tin pattern. 
i X ©. 54. What was the tin pattern made from and who 
b assisted you in making these sketches ? 

A. The tin pattern was made from a rough, uncouth, 
trembling sketch made by me. Nobody assisted me in 
making the sketches. 

X ©. 55. Were they not made with a bretzel before 
you to copy from ? 
> A. No, sir; but from the bretzel that has been ever 


present with me, in my mind, lo! these many vears 


* 


X ©. 56. Was that a bretzel which you had eaten ? 

A. It was not a bretzel that | had eaten, but an imagin- , 
ary one, that had cost me several thousand dollars, and 
which I had swallowed whole 

X ©. 57. What time was it that you visited Chicago 

N and had that conversation you have detailed with Mr. 
McMahon ? 

A. It was the time I saw Steckel, a short time before 
this suit was commenced | 

X Q. 58. At that conversation, were not the only pat- 
fr ents which you mentioned the Lampert and Huber patents ? 
4 * A. Being uncertain as to the date of my interview with 
| the Steckels, and as that was about the time of the inter- 
view with McMahon, I am unable to answer the question. 
é X 0.59. Don't you recollect that it was some time 
after your interview with Steckels and McMahon _ before 


you commenced your suit—that is, three or four wecks; 
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and that you were waiting until your patent should be is- 
sued, which patent was issued March 20, 1883 ? 

A. I do not. 

X ©. 60. Did you have a copy of your patent with you 


and show it to McMahon at that interview ? ‘ 
A. No, sir; not that | remember of. i 
XQ. 61. If it had been issued, do you think you would i 
have gone to Chicago to make claim of an_ infringement - 4a .« 


again.t prominent manufacturers without taking a copy with 
you P f 

A. | will answer that question by asking, by what au- } 
thority the counsel for the defendants assumes that | went ‘ 
to Chicago for that purpose ? 

X ©. 62. Did you go for that purpose ? 

A. I did not; not at that time 

X Q. 63. How many days were you in Chicago, at the 
time you had the conversation with McMahon ? 

A. Several days; just how many I could not state ; two 


or three days. 


X ©. 64. What hotel did you stop at during that time ? 
A. -I think I stopped at Kuhn's European Hotel, on 
Clark street, between Madison and Monroe. 


X ©. 65. You registered, did you? 
A. Oh! yes, and paid my bill. 


X Q. 66. I forgot to ask you whether the upper plate 


in the cutters of your cracker cutting machine, which you h 
have used for ten years or so, Was pressed down with the ( 
cutters in the operation of cutting. Is that the way it is ? en 
Ng 
-_ . . . ! 
A. The whole thing is pressed down with the cutters. ih 
ye 
9 a ; - Yy 
X QO. 67. While the cutters are being forced through the 
7 . , 
openings in the lower plate, and as they are passing through ; 
the dough on the cloth, is the upper plate pressed down é 
©” 


with them ? 


/~ Yoo 2 we. 
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X ©. 68. And this is the way it has always been in that 
machine ? 


A. Well, I suppose so; so far as I know. 


y 

X Q. 69. Some of the crackers, which you have used e 

» that machine to cut for the last ten years or so, have had 
i” holes in their middles, have they not? 
‘- A. Nota one. 
- X Q. 70. How about the oblong shaped crackers that 
you have cut? 
it A. They don't have any hole in the middle; none of 
ft the crackers made by us ever had a hole in the middle or 
" any part of them. 
X ©. 71. Whenever you have spoken of the Ruger 
cracker cutting machine, you have meant the McColen ma- 
chine, have you ? 
b A. Ihave, having forgotten that the Ruger machine 
“S spoken of was in another part of the building. 
4 X Q. 72. All your statement. about the Ruger machine 
; | and its operations are, then, true as to what you have now 
| called the McColen machine ? 

A. They are. 

Wa. M. CRAWFORD. 
fr. 
Tueopore H. Burcer, being produced, sworn and exam- 
ined on behalf of the complainants, testified as follows in 
answer to interrogatories propounded by Mr. Edson: 
(. ©. 1. State your name, age, residence and occupation. 
4" A. Theodore H. Butler; age 51 years; residence, Col- 
| umbus, O; a manufacturer. 

©. 2. Please state how long you have been engaged as 

' «sane 

a manufacturer 

yy A. Since 1852 or 1853. I have been engaged as a man- 


ufacturer of crackers, roasted and ground coffee and spices, 


candy, ginger snaps, lemon crackers, etc. 


nen ss annem mnmapee 
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(. 3. Have you had any practical knowledge of the art 
of baking ? 

A. In 1848 I went to learn the baking trade; worked 
at that three or four years, I am not certain which, and then 
went into business and have been in it continually ever 
since, except from 1862 to 1865 

©) 4 Are you one of the complainants in this cause, 
and one of the joint inventors of the invention shown and 
described in the patent sued on? 

A. Lam one of the complainants ; I am one of the joint 
inventors. 

(). 5. What action takes place in the dough of a bretzel, 
immediately after it is cut by a machine or formed by hand 

—that is, while it is yet in a raw or unbaked condition and 
before its immersion in the lye ? 

A. As soon as a bretzel is formed, either by hand or by 
machine, it at once commences to prove or enlarge, or, you 
might say, raise as bread raises. When it first comes out 
of the machine, as soon as it begins to prove, it assumes a 
roundish form, it fills out its skin, you might say; it en. 
larges in every direction. When it is proved toa certain 
amount, the bretzel is then thrown into the Ive. and from 
there it goes into the oven, after being salted 

©.6. What part did you take in the development and 
reduction to practice of the invention covered by the patent 


sued on in this cause ? 


A. In maturing this machine we were all frequently in« 


consultation, each one making suggestions, asking each 
other for advice, and we freely communicated with each 
other about everything as we went along. By frequently 
in consultation with each other, | mean Mr. Earhart. Mr. 
Crawford and myself. Well, the consultations were so fre- 
quent, and we had so much talk, pro and con,as to how to 
build the machine, that | can hardly particularize as to any 


particular points If Mr. Karhart and Mr. Crawford were 
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consulting together on the subject, and I didn't happen to 
be in the office at the time, and their consultation was as to 
the practical working of the machine we were trying to 
build, in dough, they would either send for me at some part 
of the factory where I‘might be, or would wait until | came 
in, to ask advice about-it. There is one point in the form- 
ing of the die that I suggested: that it be made deeper, so 
that when the dough was passed under the die by the ma- 
chine it would give more body to the bretzel; so that when 
the action of the heat on the dough took place, it would 
prove in such a manner as to bring the bottom edge of the 
bretzel, which lays next to the cloth, nearer to the center of 
the bretzel horizontally, all around 

(). 7. Are your co-inventors also your partners in 
business ? 

A. Yes, sir 
Cross kxamination by Mr. Banning, Counsel for Defendants. 

X ©. 8. Different kinds of crackers, snaps, cakes, etc., 
also prove or enlarge after they are’‘cut by the machine, do 
they not? 

A. Some of them do 

X 0.9. Take the crackers or snaps that are cut ona 
flat surface, by a machine like your Ruger cracker cutting 
machine: do they not prove oF raise so that the edge that 
was on the cloth rises up herizontally all around ? 

A. Well, now, you say crackers. I would like to have 
the question specify what kind of crackers 

X Q. 10. I do not know all the kinds of crackers or 
snaps or cakes that you cut on that or similar machines, 
but do not some of them, if not all, rise in the way sug- 
gested in my question ? 

A. A straight butter cracker, used with a cup cutter, 
can be made to cup, but not to spring the edge, or raise the 
edge, or prove the edge, but a very slight fraction. 

A QO. 11 As to other kinds? 
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A. Ginger snaps, perfectly flat; lemon crackers, flat. 

X ©. 12. Have you not known some kinds of cakes or 
crackers, fora great many years, that would prove or rise 
after being cut by the machine in the way I have suggested, 
namely, so that the edge that was pressed against the cloth in 
the process of cutting rose up horizontally all around ? 

A. I would have to refer to my answer to X Q. 10 on 
butter crackers, for my answer to that question. 

X 0.13. Do you mean to say that you have never 
known any kind of cake or cracker to thus rise but a bret- 
zel and a butter cracker ? 

Question objected to, as assuming that the witness has 
testified that a butter cracker proves or springs upwardly 
as does a bretzel, which is not the case. 

A. A butter cracker made with a sponge raises similar 
to the other butter cracker, but not similar to a bretzel. 

X ©. 14. Take these ordinary oyster crackers; are 
they cut on a flat surface? 

A. They are. | 

X ©. 15. They appear about as much rounding on one 
side as on the other, do they not? 

A. No, sir. 

X ©. 16. The edge in those ordinary oyster crackers 
has raised up somewhat, has it not ? 

A. A very little, compared with the raise we get in the 
bretzel. 

X Q. 17. This raising in the bretzel permits the bretzel 
to be wholly or partially split open horizontally, does it not ? 

A. As we tested the bretzel here to-night, it did, after 
quite hard pressing with the finger nail in the center, 
horizontally. 

X Q. 18. You split or cracked that bretzel horizontally 


‘ 
to show us where the edge had risen to, did you not? 


A. Yea, oe. 


| 
| 

ai 
# 
t 

ti 
i 
= 
+i 


7 
a § 2 . 


199 


DEPOSITION OF THEODORE H. BUTLER. 189 


X Q. 19. Does that mark appear on all of your ma- 
chine cut bretzels, cut with a flat die ? 

A. Only on those that are slack proven. 

X Q. 20. How long have these ordinary oyster crack- 
ers, about an inch long and a little over half that wide, been 
cut by machinery ? 

A. | would say 25 or 30 years. 

X ©. 21. You have a Ruger cracker cutting machine, 
in your factory, that you have had for some ten vears. Did 
you ever see that machine in operation, and do you under- 
stand it? 


A. Oh, ves, sir 


X Q. 22. In that machine, the cutters or dies are ar- 
ranged in series, between an upper and a lower plate, cut- 
ting down through holes in the lower plate, are they not? 

A. The cutters cut down through the lower plate; they 
are arranged in ser‘es 

X Q. 23. You understand the drawings of the patent 
sued on, at 

A. Well, I think I do. 


X ©. 24. Look at Fig. 2 of the drawings of the patent 


»>you? 


sued on, and in order that we may fully understand the ar- 
rangement of the cutters in that Ruger cracker cutting ma- 
chine, or the one so called by Mr. Crawford, and which is 
situated on the first floor of your factory, and state whether 
the cutters are not arranged in a frame between plates ar- 
ranged with springs, rods, etc., just like we see them in that 
Figure 2. 

A. Instead of a Ruger cracker cutting machine, you 
should call ita McColen machine, Before answering that 
question, I should want to examine our McColen machine, 


together with this drawing. 


a 
bs 
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X Q. 25. When did you first see this pencil sketch, 
marked “ Complainants’ Exhibit First Sketch ?” \e?” 


Objected to by Mr. Edson, as not responsive 
A. I could not specify times. 
X Q. 26. Was it in the condition that you now see it, 


when you first saw tt ? 


A. I should say it was 


X Q. 27. How long have you used the MeColen cracker 


cutting machine referred to above ? 
A. We purchased it in 1871 or 1872. 
xX (). 28. Did you operate it soon after you got it ? 
A. Oh, yes; right along, all the time. 
X Q. 29. Did it operate then as it does now ? : 
A. ‘Wes. or. “ 
X Q. 30. What prevents the lower plates in the cutter 
used in that machine from coming flat down upon the 
dough ? 
A. Why, the cutters do come down on to the dough. 


Questions 26 to 30, both inclusive, and all similar ques- 


tions, objected to by Mr. Edson, as irrelevant and _in- 
competent. 

X Q. 31. I mean from coming down entirely down upon 
the cloth carrying the dough. Are there little feet or pro- 


* 
jections on the bottoms of these plates to hold them the f. 
right distance above the cloth ? 


> 
A. Yes, they do. 
X Q. 32. This ts the way they have always worked ? 
t 


A. I think when cracker machines were first gotten out 


chine has been ever since we have been using it. 


~ 
it may have been different; but that is the way this ma- @ 


Tueo. H. BuTLER. 


I, Gilbert H. Stewart, a Notary Public of the State of 


of Ohio, in and for the County of Franklin, do hereby cer- 
tify that the above named Geo. W. Earhart, Wm. M. Craw- 
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ford and Theo. H. Butler were by me first duly sworn to 
testify the truth, the whole truth and nothing but the truth. 
That the foregoing depositions by them respectively sub- 
scribed were reduced to writing by me, except that part 
thereof commencing with re-direct question 175 in the depo- 
sition of Geo. W. Earhart, and ending with the answer to 
direct question 5 in the deposition of Wm. M. Crawford, 
which was, by consent of counsel, reduced to writing by 
Frank A. Davis, Esq.; and the same was reduced to writing 
in the presence of the several witnesses, and were subscribed 
by them in my presence, and were taken by consent of 
counsel, at my office, No. 5 N. High St., Columbus, Ohio, 
at the time agreed upon, and continued from day to day as 
herein noted. And I further certify that neither myself or 
said Frank A. Davis, Esq., are counsel, or relative of either 
party to this suit. 

In testimony whereof I have hereunto set my hand and 
notarial seal this 11th day of April, A. D. 1884. 


[ SEAL. ] GILBERT H. STEWART, 
Notary Public, Franklin Co., Ohio. 
Fees, taking and certifying deposition, $50. Paid by 


complainants. 


COMPLAINANTS’ Exutsir CRAWFORD'S MARCH, 1880, LETTER. 


Office of Fowler & Rockwell, Machinists and Engineers. Bakers’ Ma- 
chinery a Specialty. Inventors and Patentees of the Letter Biscuits, 87 and 
Sg Elizabeth street. ©C.S. Fowler, L. A. Rockwell. 


New York, March 32Ist, 1880 

Gro. W. Earnart, Eso | 

Dear Sir :—Your valued favors of 29th to hand, also let- 
ters of previous date. | tvent to see the model at Osgood's 
yesterday, and examined it carefully, and think it will an- 
swer the purpose for which it is intended. It will, however, 
be quite cumbersome. Ina twelve pan reel oven there will 
be seventy-two common size cracker pans. If you have an 


elevator large enough to contain 144 pans, don't you think 
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it will be a large affair—or do you intend having but a few 
shelves and have them coming and going continually ? The 
machine will have to be built entirely out of galvanized 
iron, z0 wood, and instead of rope or cords our elevators 
will have to have galvanized iron cables. Above the cle- 
vators there will have to be constructed conductors for 
carrying off the steam. I would suggest that you attach to 
the operators, racks, upon which to prove the bretzels as they 
come from the bretzel machine. You asked what changes I 
would make in bretz2] machines to make them better. There 
area number of changes, and changes that are absolutely ne- 
cessary before we can ever have a perfect working piece of 
machinery, Our present one is imperfect. In the first place, 
it was not designed or intended for self panning and can- 
not be made to pan as at present constructed. All bretzels 
made on it will have to be properly adjusted upon the pans 
after they are dropped from the moulds. I will enclose you 
diagrams which wiil explain more fully than I can write, 
and which you will readily comprehend. Another failure 
of the machine ts the discharging cove. You will remember 
that I wrote you some time ago that, in order to prevent 
the staves upon the upper cylinder from springing, that | 
had to put in a brace; this brace is in the center of the cyl- 
inder, thus: [sketch], which shortens the cone one-half, or 
in other words, makes two cones instead of one—one on 
each side of the brace. If it was all in one piece, I do not 
believe that it would ever discharge the scrap. My remedy 
for these defects, and to cheapen the cost of manufacturing 
these machines, are these: First, I would cast the eylin- 
ders solid, doing away with staves altogether, and thereby 
making a cylinder that would not—could not spring. In- 
stead of having the bretzel dies together on the cylinders, 
as they are now, and which prevents them from panning, I 
would have them ' inch or more apart. | would have all 


the scrap then, with the exception of the small pieces in the 
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cutter of the dies, a continuous scrap, which | would carry 
with a scrap apron to the brake or into the box. The small 
pieces of scrap from the center of die I would pick up, as 
we are now doing, by the upper cylinder; this portion of 
the scrap would be very small proportionately, and what 
did not naturally tumble out of its own accord could easily 
be removed by hand, and which could be done when the 
machine was not running, and without losing any time. 
Another advantage in having the dies separated would be 
in their not being so liable to break or chipout on the sharp 
edges. The cost of making the cylinders would be lessened 
nearly, if not quite, one half. There is an immense amount 
of labor expended upon the fitting of the staves and the 
fastening of the same to the heads of the cylinders, as well 
as the putting in of the cutting knives, all of which would 
be done away with by my plans. The only expense at- 
tached to the change would be the cost of making new die 
patterns, and which, in my opinion (if we make any more 
machines), should be commenced at once. The diagrams 
enclosed will more fully explain matters than I can with 
the pen. The diagram No. 1 represents the cylinders as 
they now are,and No. 2 represents the cylinders as they would 
be by my plan, and showing the scrap and altered arrange- 
ment of bretzels. The openings, marked X on No. 1, were 
not intended to take up the scrap and, consequently, scrap 
No. J, 2 and 3 falls out upon the apron or pans. I have 
remedied this fault in our present machine by ciosing up 
the openings X from the inside. The scrap on No. 2 would 
be a continuous sheet (with the exceptions of 4 and §), 
which would be carried off by a scrapping apron attached 
to machine and which would be but a small additional ex- 
pense. The bretzels would be delivered upon the pans 
equal distances apart and would not require any handling 
whatever. Our present way will require the handling of 
every bretzel. You are aware that in proving, boiling, as 


i lisse etna 


2(y4 


1Q4 COMPLAINANTS’ EVIDENCE IN REBUTTAL. 


well as baking, the goods expand or enlarge, and, if they are 
not separated before hand, will run together or be drawn 
out of shape. By my plan there would be less bretzels 
turned out, unless we should increase the length of the cyl- 
inder, which could easily be done. | 

You will please talk the matter over with Mr. B. and let 
me know what you think about the suggestions made, and 
if you do not think it will be best to have the new patterns 
made at once. I have had the opinions of the moulders in 
regard to casting the cylinders, and they say there is no 
trouble about making them according to the way we _ pro- 
pose to make the patterns. In regard to building future 
machines, I have some ideas which I will present at some 
future time (I mean wen and dy whom they shall be built). 

Hoping you are having a good trade, and well, I am, 

Yours truly, 
W. M. Crawrorp. 


Proof for final hearing on the part of complainants in re- 
buttal, taken by consent of parties, in pursuance of annexed 
notice, before Fohn A. Wedersheim, Notary Public, in his 
office, No. gtg Chestnut strect, Philadelphia, Pennsylvania, at 
9.30 A. M. 

Present— Joseph R. Edson, Esq., counsel for com. 


plainant. 


CHARLES H. Appet, being duly sworn according to law, 
deposes and says, in answer to— 

©. 1. What is your name, age, residence and occupation ? 

A. My name is Charles H. Appel; Iam 45 years of 
age; I reside at Zionsville, Lehigh county, Pennsylvania; 
and am a physician. 

©. 2. Please state what experience you have had in con- 


structing dies for making bretzels. 
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A. I commenced making dies about seven years ago; 
first commenced making the dies of iron, and I found that 
they would not work right, and then I tried them of hard 

. wood; that done a little better—not satisfactory; finally 
. made them of brass; that was the last. I applied fora 
patent, which I obtained in 187g—September 2d. 
©). 3. Describe briefly the die shown in your patent. 

} A. My die comes around in the groove, the edges 

- touching but not crossing, and do not show a twist. I was 
experimenting to make a die that would show a twist but 
not accomplish it, so I finally abandoned the idea of making 
the twist. 

©. 4. What was the extent of your experiments in en- 

deavoring to construct a die which would form a twist? 

A. I made half a dozen models before I made an appli- 
cation for a patent, experimenting on that about two years. 
The die, as I have it now, did not make me so much trouble 
as it did in trying to get that twist in, and on that account 
I abandoned the idea of making bretzel machines. Most 
of my time in experimenting, as also my expenses before 
making application for patent, were spent in endeavoring to 


make a twist. 
©. 5. In what part of the bretzel is the twist formed? 


A. In about the middle of the bretzel, where the two 
ends come together and are crossed on each other. 


©.8. Did you make any experiments after obtaining 


your patent, in order to secure a twist? 


A. I continued making experiments about three years 


after obtaining a patent, for the purpose of securing a twist, 


but I could not succeed in getting it, and I dropped the 


thing aitogether. 


©. 7. I understand, then, that your experiments to se- 


cure a twist extended over a period of about five years. 


Aside from your time, how much money did you expend 


COMPLAINANTS EVIDENCE IN REBUTTAL. 


in this particular line of your experiments, and how much 
time did you give to this subject ? 

A. The time and what it cost me might be about $500. 
[ mean that I actually expended in money about $500. 
This was a matter and subject which I continually thought 
of and experimented over during the period of five years 
before I finally discontinued it. 

©. 8. In your opinion, would it require the exercise of 
inventive genius to make a bretzel die with a twist, or only 
the skill of an ordinary mechanic ? 

A. In my opinion, it would take a man of inventive 
genius to make a bretzel die with a twist. 

(.9. Have you ever manufactured any of your dies for 
the trade ? 

A. No, sir. 

CHARLES H. Appet. 

Sworn toand subscribed before me this | 

206th day of June, A. D. 1884. ) 

[ SEAL. | Joun A. WiepDERSHEIM, 

Notary Public. 


Tuomas H. Kevier, being duly sworn according to law, 
deposes and says: 

©. 1. What is your name, age, residence and occupa- 
tion ? 

A. My name is Thomas H. Keller; my age is 30 years ; 
I reside at Litiz, Lancaster county, Pennsylvania, and my 
occupation is an inventor. 

©. 2. Please state carefully what experience you have 
had, if any, as an inventor and patentee of machines for 
making bretzels. 

A. Martin S. Keller and myself and Christian W. Myers 
obtained a patent for bretzel machine on May 15th, 1883, 
No. 277,573. We commenced—I mean Martin S. Keller 
and myself—in 1879 to invent a bretzel machine. After 
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that we associated with us Christian W. Myers; then we 
kept working on that patent since 1879, and are still work- 
ing on it in improving it. The first machine we built 
at Lancaster in 1879, at Blickenderfer’s machine shop. 
That was the first experimenting machine and we still have 
itin our possession. After that we still worked to further 
the machine in the art of the bretzel. After we had more 
ideas attached to the one built at Blickenderfer’s we went to 
Reading and had one built with Miller, Prince & Co. We 
took that machine to Lincoln, where | then resided; we run 
the machine there and found defects; we then found, that 
after all the time, trouble and expense in running the ma- 
chine, it was still defective and that it would be necessary 
to make a sale of a half interest to get funds in order to 
continue the experiments in making a machine. We 
made a sale of one-half interest to M. V. B. Steinmetz, at 
Lincoln; G. Keebler, Philadelphia, and J. W. Ruger & Co., 
Buffalo, New York; C. Mueller and J. Kahlmus, Philadel- 
phia. This assignment was soon after the completion of the 
econd machine, which was built at Reading in 1880, and 
the consideration was $10,000 in cash and $5,000 out of the 
first proceeds. After the assignment an agreement was 
made between the above named parties whereby they agreed 
as follows: That all of the parties were to expend money 
in connection with each other for the purpose of improving 
the said machine, and were to contribute their time and 
skill in perfecting the same. 

Sometime in 1881 J. W. Ruger & Co. commenced to 
build the third bretzel machine in accordance with the 
terms of the agreement before referred to. The machine 
was built, and found to be no improvement on the second 
machine. Afterwards, in 1883, Thomas H. Keller, Martin 
S. Keller and Miller, Prince & Co. built the fourth bretzel 


machine. 
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O. 3. How much money, time, labor and material was 


expended in building said machines ? 


A. The cost to the present time amounts to $28,500, ac- 
cording to the best of ny knowledge. 

©. 4. Are you a practical baker ? 

A. lam,a practical Litiz bretzel baker. 

©. 5. Describe briefly the construction and operation 
of your bretzel machine. 

A. The dough is first put through the feed rollers; 
then the pieces are served off by a knife passing through a 
tapering space between back and roller, which falls in three 
endless belts; the two outside belts run faster than the in- 
side belt, which brings the dough in proper connection with 
fingers and movements, which fingers catch the ends of the 
rolled dough and clevates it and carries the ends around 
and places them upon the bow of the bretzel, which ends 
are fastened into the ends of the bow by means of pressure 
upon them; after that they are deposited upon a reciprocat- 
ing table, 

©.6. How many bretzels are formed at a time by your 
machine, and how many per minute under favorable condi. 
tions ? 

A. One at a time formed and sixty per minute. 

©, 7. What is the standing and reputation of J. W. Ru 
ger & Co. as manufacturers of cracker machinery ? 

A. ‘To the best of my knowledge they are good, and are 
one of the four largest manufacturers of cracker machinery 
and bakers’ supplies in the United States. 

©. 8. Have you made any other bretzel machine since 
the completion of the fourth machine ? 

A. I have not. 


©. 9. Where is the fourth machine ? 


oe rr dnp 


_, 
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A. At Miller, Prince & Co’s., Reading, builders of ma- 
chine, and who built fourth machine. 

©. 10. What is the cost of last machine? 

, A. It cost $3,000. 

©. 11. What is the standing and reputation of Fowler 
& Rockwell, of New York city, as machinists and engi- 
neers ? , 

A. I think that they rank amongst the foremost as ex- 


1 pert manufacturers of cracker machines and bakers’ supplies 
in general, 

©. 12. Are you still working on your machine with a 
view of making further improvements ? 

‘ A. Yes, sir. 
Tuomas H. KEetcer. 
Sworn to and subscribed before me this | 

26th day of June, A. D. 1884. j 

[ SEAL. ] Joun A. WrepeRsHEM, 

, Notary Public 

Adjourned until 2 p. m. June 26, 1884. 

In pursuance of adjournment until 2 p.m., June 26, 1884, 
the testimony was taken by John A. Wiedersheim, notary 
public. 

Present—Joseph R. Edson, counsel for complainants. 

WiLiiAM M. CrAwrorp, being duly sworn according to 
law, deposes and says, in answer to— 

©. 1. What is your name, age, residence and occupation? 

A. My name is William M. Crawford; I am about 43 

‘ years of age; my residence is at Columbus, Ohio; and am 


a wholesale manufacturer. 
©. 2. Are you one of the compiainants in this cause? 


A. I am. 
©). 3. What interest, if any, has the inventor, Henry 
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Huber, of Crestline, Ohio, in letters patent sued on in this 
case ? 
A. He has an undivided one-fourth interest. 
Wa. M. CRAWFORD. 


Sworn to and subscribed before me this | 
26th day of June, A. D. 1884. ) 
[SEAL. ] Joun A. WIEDERSHEIM, 
Notary Publte. 


Adjourned until June 27th, ISS4, at QG:30 o'clock. 


June 27th, 1884, 9:30 o'clock a. m., meeting in pursuance 
of adjournment from June 26th, 1884, the testimony was 
taken by John A. Wicdersheim, notary public, 

Present—Joseph R. Edson, sq., counsel for complainant. 

Watrer G. WILson, being duly sworn according to law, 
deposes and says, in answer to— 

©. 1. What is your name, age, residence and occupation ? 

A. My name is Walter G. Wilson; Tam 39 years of 
age; I reside at Aldine Hotel, Philadelphia ; and my occu- 
pation is biscuit baking and cracker baking. 

©. 2. Please give some idea of the extent of your busi- 
ness and standing in the trade as a manufacturer in your 
line of business. 

A. ITamamongst one of the largest in the country, and 
my business runs throughout the United States and foreign 
countries. I have agencies in London, India, Australia. 
besides those in the leading cities in the United States. 

(). 2. State briefly what experience you have had in 
manufacturing bretzels by machinery. 

A. My attention was first drawn to the bretzel machine 
by Mr. Crawford in 1880, and [I purchased a machine in 
1882. When Mr. Crawford first spoke of this machine, ] 
told him it was impracticable, but that I would like to see 
it when completed and in working order. I purchased from 
him a machine with the right to use the same in 1882. con- 
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ditioned upon my being satisfied with its workings; and in 
accordance with a promise made him, visited Columbus, 
Ohio, for the purpose of seeing the machine work. I was, 
however, thoroughly satisfied in my own mind that it was 
impracticable and impossible to make a bretzel by machin- 
ery, and only went because I had promised to do so, and 
with the firm idea that a sight of the machine running or 
working would show that I was right in my impression, 
and that the conditional purchase would fall through by 
reason of the failure of the machine to make good, mer- 
chantable bretzels. To my surprise, however, a half hour's 
trial of the machine convinced me that it was a success in 
every respect, doing even more than was claimed for it. I 
felt that it was a necessary adjunct to my business, and that 
it was destined eventually to revolutionize the bretzel busi- 
ness, and accordingly concluded the purchase before leaving 
the city. Since I have been using the machine, my trade 
in bretzels has been doubled. The machine is still in use; 
has given perfect satisfaction in every way; has cost noth- 
ing for repairs, which is a very important item. In view of 
its capacity, durability and cconomy in-running it, and the 
benefits conferred upon the public, | would say that it is 
one of the most wonderful pieces of mechanism that has 
ever been used in the baker's business. 

©. 4. What benefits have the public derived by the in- 
troduction of these bretzel machines by the complainants ? 

A. They obtain an article of better quality at a less 
price. That the cheapening of the cost of manufacture one- 
half of the cost of making hand made bretzels has enabled 
me to use much better material in making bretzels, and 
still sell them at a much lower price than hand made bret- 
zels. In making a hand made bretzel it requires a room of 
high temperature. The hands employed in the making of 
the goods are constantly perspiring, which perspiration is 
worked into the bretzel. Bretzels made by machinery are 
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not touched b:- hand in any way, from the time the dough 
goes into the machine until they are baked and ready for 
use, thus making them a more wholesome article of food. 
©. 5. What opportunities have you had for knowing 
whether a practical working bretzel machine had ever been 
used in the United States, or in any foreign country, before 
the introduction of such machines by the complainants ? 

A. I have had every opportunity which a large manu- 
facturer would have, either by personal solicitation to pur- 
chase such machines, or by hearing of them through other 
manufacturers. So far as my knowledge goes, it is the 
first practical working machine that was ever introduced 
to the trade. 

©. 6. Before the introduction of the complainant's bret- 
zel machine, was the manufacture of bretzels a distinct and 
separate branch of the trade of baking biscuits, crackers, 
etc., or was the manufacture ‘carried on together ? 

A. With one or two exceptions, it was a distinct branch 


of the business. 


©. 7. Have the bretzels which are made on the com- 
plainant’s machines the general appearance of hand made 
bretzels ? 

A. They have the sane general appearance, and the dif- 
ference being only noticeable by those in the trade, except 
attention was called to it. 

©. 8. What importance do you attach to the creasers 
in the dies of complainant's machine, which form the twist 
and show where the ends of the bretzel are lapped upon 
the bow thereof? What effect would their omission have 
upon the appearance of the bretzels and their salability ? 

A. Inthe first place, there is a vital importance by giv- 
ing the bretzel the appearance of a hand made bretzel, and 


it would kill the sale of the bretzel. 
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©. 9. What kind of dough can be worked on complain- 
ant’s machine ? 
A. Both hard and Soft. 
WALTER G. WILSON. 


Sworn to and subscribed before me this 
27th day of June, A. D. 1883. 


[ SEAL. ] Joun A. WIEDERSHEIM, 
Notary Public. 


GODFREY KEEBLER, being duly sworn according to law, 
deposes and says in answer to— 

©. 1. What is your name, age, residence and occupa- 
tion ? 

A. My name is Godfrey Keebler; my age is 62 years ; 
my residence is at southeast corner 22d and Wallace Sts., 
and my occupation is a cracker and cake baker and bretzel 
manufacturer. 

©. 2. State briefly what experience you have had in 
constructing machines for making brcizels ? 

A. I became interested in a machine. for making bret- 
zels in connection with Martin S. Keller, Thomas H. Keller, 
Christian W. Myers, M. V. B. Steinmetz, J. W. Ruger & Co., 
C. Mueller and J. Kahlmus. Thomas H. Keller, Martin 5S. 
Keller and Christian W. Myers obtained a patent for a bret- 
ze] machine on May 15, 1883, No. 277,573, and I, in con- 
nection with ‘parties above mentioned, purchased a half 
interest in said machine from Martin S. Keller, Thomas H. 
Keller and Christian W. Myers. About 1880 Mr. Stein- 
metz called on me, and knowing that I had market for more 
bretzels than I could furnish, and he told me that he had a 
machine for making bretzels and wanted me to go to Lin- 
coln, Lancaster county, Pennsylvania, to see it. | went there 
in 1880 and saw the machine, upon which Keller and Myers 
had a patent allowed. The machine was put into operation 
for the purpose of making bretzels and did make some per- 


214 


204 COMPLAINANTS. EVIDENCE IN REBUTTAL. 


fect bretzels, but not enough to make it practical and eco- 
nomical for werking purposes, as it only made on an aver- 
age about twenty-five per cent of perfect bretzels. It would 
only form one at a time, and calculated to run 60 bretzels 
per minute, including perfect and imperfect bretzels. I 
pointed out to them various defects in the machine. They 
said that they could remedy those defects and make all the 
bretzels perfect, or nearly so. And upon that representa- 
tion, Messrs. Ruger, and the other partics above named, 
and myself, bought a half interest, and Martin S. Keller 
was to superintend the construction of the machine. We 
paid $15.000 for the halfinterst. The machine was built 
under Keller’s supervision by Ruger, of Buffalo, and after 
its completion it did not work much better than the other. 
This machine was in my place of business and I had it run- 
ning there, and I found that it would not run with anv 
economy or advantage and abandoned it. About two years 
afterwards Miller, Prince & Co., of Reading, Pennsylvania, 
who are practical machinists, and who built the first’ ma- 
chine, undertook to build another machine at their own ex- 
pense and risk, and about a year ago last September com- 
pleted the machine and sent it down to my _ bakery in 
Philadelphia, and it was put up and run under the supervi- 
sion of Martin S. Keller, It was there about six or seven 
months, and it was run off and on and various alterations 
and improvements were made on it; and while it worked 
better than either one of the other two, the bretzel was not 
as good as hand made, and would not make a_ sufficient 
quantity that would enable me to sell much cheaper than 
hand made bretzels, and in consequence of which I refused 
to purchase said machine. 

©. 3. What were the defects in the said machine ? 

A. It would not make a sufficient number of perfect 
bretzels and they would break much easier than hand made. 


The machine was complicated. We could not make enough 
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bretzels to enable us to sell them at lower price than hand 
made bretzels and, thereby, make a profit thereon. This 
machine was taken from my bakery and is now in the ma- 
chine shop of Miller, Prince & Co. with a view to its further 
improvement. 

©. 4. Were Miller, Prince & Co. paid for constructing 
this machinery ? 

A. Not that I know of; they were to build it at their 
own risk, and when it was satisfactory to me the price was 
to be agreed on, and so far as I know they still own the 
machine, they not having been able to sell it. 

©. 5. Asa matter of fact, are you not one of the largest 
hand made bretzel makers in the United States, and how 
many can one make in a day ? 

A. As far as I know of, Tam. About 32 pounds per 
day ? 

©. 6. Haye you ever seen or heard of any practical 
working bretzel machines ? 

A. None except that manufactured by complainants. 

GuDFREY KEEBLER. 


Sworn to and subscribed before me this | 
27th day of June, A. D. 1884. j 
[SEAL. ] Joun A. WIEDERSHEIM, 


Notary Publi. 


STATE OF PENNSYLVANIA, 

CiTY AND COUNTY OF >}Ss. 

PHILADELPHIA. 

[, John A. Wiedersheim, a Notary Public in and for the 
City and County of Philadelphia and State of Pennsylvania, 
do certify that Charles H. Appel, Thomas H. Keller, Wil- 
liam M. Crawford, Walter G. Wilson and Godfrey Keebler 
were by me severally sworn to testify the truth, the whole 
truth, and nothing but the truth, and that the depositions 
by them respectively subscribed as above set forth were re- 
duced to writing in the presence of the witnesses respectively, 
and were respectively subscribed by said witnesses and 
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were taken, by consent of parties, on the 26th day of June, 
A. D. 1884, and adjourned to June 27th, A. D. 1884, at my 
office, rooms 2, Record building, No. gtg Chestnut street, 
Philadelphia, Pennsylvania, and that I am not counsel or 
attorney of either party, or otherwise interested in the event 
of said suit, or a relative of cither party. 
Witnesss my hand and seal of office the days and year 
aforesaid. Joun A. WIEDERSHEIM, 
[ SEAL. | Notary Public. 


To Messrs. Banning & Banning, Soltcttors for Defendants. 
The said defendants are hereby notified that on Thurs- 
day, June 26th, 1884, between the hours of 9 a. m. and 6 
p. m. of said day, at the office of John A. Wiedersheim, no- 
tary public, No. 919 Chestnut street, Philadelphia, Penn- 
sylvania, the said complainants will, before said John A. 
Wiedersheim, notary public, proceed to take the deposi- 
tions of Dr. C. H. Appel, of Zionsville, Pa.; Thos. H. Kel- 
ler, of Litiz, Lancaster Co., Pa.; G. Keebler, of Philadelphia, 
Pa.; Walter G. Gibson, of Philadeiphia, Pa.; and said com- 
plainant, W. M. Crawford, of Columbus, Ohio, as witnesses 
in behalf of said complainants, to be used and read in be- 
half of said complainants in rebuttal, upon the final hearing 
of the above entitled cause; and that the taking of said 
depositions will be continued from day to day until all are 
taken, when and where you can appear and cross-examine 
said witnesses if you so desire. 
Epson Bros., AND FRANK BAKER, 
Soltcitors for Complainants. 
We hereby accept service of above notice this 17th day 
of June, 1884, and we waive the appointment of said John 
A. Wiedersheim as a special examiner, and agree that said 
depositions shall be read in same manner as though taken 
before a regularly appointed special examiner. 
BANNING & BANNING, 
Detendants’ Solicitors 
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Proofs for final hearing taken on the part of the complain- 
ants in the above entitled cause, pursuant to the 67th Equity 
Rule, as amended, before Fames Sangster, spectal examiner, 
at his office, in Buffalo, N. Y., August 26th, 1884. 

Present, Frederick R. March, Esq., of counsel for com- 
plainants, and Ephraim Banning, Esq., of counsel for de- 


fendants. 


James W. RuGEk, a witness produced, sworn and exam- 
ined on the part of the complainants, deposes and testifies 
as follows, in answer to questions by Mr. March: 

©. 1. State your name, age, occupation and place of 
residence. | 

A. My name is J. W. Ruger; occupation, manufac- 
turer of biscuit machinery; age, 48 years; past residence, 
Buffalo, N. Y. 

©. 2. You have resided here how long? 

A. Ihave resided here since April, 1860. I have been 
engaged in the manufacture of cracker and biscuit machin- 
ery since that time and am now so engaged. | 

©). 3. Have you had any experience in the manufacture 
of bretzel machinery during that time ? 

A. I learned of an invention at a place called Lincoln, 
Pa., and I went there to see the machine by request of the 
inventors, and saw the machine and was induced to buy an 
interest in the patent. The machine was in a very imper- 
fect state when I went there. I thought the invention could 
be perfected and was induced to buy an interest. Mr. God- 
frey Keebler and myself took a half interest tn it, for which 
we agreed to pay fifteen thousand dollars. I paid of my 
part of the agreement five thousand dollars in cash. After 
this agreement was consummated I| brought the crude ma- 
chine they had there home to Buffalo, also brought one of 
the inventors; went on and made patterns on a new machine 


entirely, taking me a little over six months to get the ma- 
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chine completed, using about, or very near, five thousand 
dollars in completing the machine, besides my own time 
and brother’s. My brother gave almost his exclusive time 
to it. I afterwards found that the machine was a failure, as 
we met with obstacles we could not overcome. The inven- 
tor claimed that he could if it was in a bakery where he 
could get the proper dough. Mr. Keebler came here and 
saw the machine and thought the difficulties could be over- 
come if he could get it into his bakery where he could get 
the dough made properly. I then shipped the machine to 
Mr. Keebler’s bakery, in Philadelphia, where it was experi- 
mented with for over a year. We then concluded that that 
machine would not work. The inventor wanted to go and 
get up an entirely new machine, using the same principle, 
but a different mechanical construction. They assured Mr. 
Keebler and me that they could makea success of it. We then 
agreed to pay once half of the expense, provided it did not ex- 
ceed twelve hundred dollars, to the best of my recollection. 
That machine was constructed and placed in Mr. Keebler’s 
bakery in Philadelphia. After trying to work it for several 
months, I went to Philadelphia to see it run and pronounced 
ita failure; the same difficulties arose in it that did in the 
first machine. It was a failure and I refused to pay any- 
thing more, and gave up all hope of getting a machine to 
work on that principle. 

©. 4. Are you acquainted with Jacob Roth and John 
McMahon, of the firm of Roth, McMahon & Co., of Chi- 
cago, Illinois ? 

A. Iam acquainted with them, and have been acquaint- 
ed with Roth for eighteen or twenty years, and with Mr. 


McMahon for six or seven years. 


©. 5. Do you know their general reputation as manufac- 


turers ? 
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Objected to by defendants’ counsel as irrelevant, immater- 
ial and incompetent. 

A. Ithink I do ‘ 

©.6. Do you know of their using patented improve- 
ments ?. 

Same objection. 

A. I know of their using inventions that are advertised 
as patented property, and I know that they have been told 
that such is the case. 

©. 7. You say they have used patented inventions that 
they have no right to use. Now, what do you say as to 
their reputation ; is it good or bad ? 

Same objection. 

A. I think it is bad. 

©.8. Have they used more than one patent that they 
have no right to use, to your knowledge or from what you 
know from the speech of people? 

Same objection, and as calling for hearsay evidence. 

A. Tomy knowledge, they have several of my own 
patents in use, without authority. 

©.9. Do you know of their having used the patents of 
other parties without authority ? 

Same objection. 

A. In my judgment, I do. 

©. 10. Did you ever have any conversation with Jacob 
Roth in reference to this suit? 

A. The last time I saw Mr. Roth in my office, which 
was in the summer of 1883, he then told me about a bretze! 
cutter they were making, and offered to send me castings 
from his patterns. I told him there was a suit on the bretzel 
cutter pending. He told me that was all decided, and they 
were all clear of tt 

©. 11. Did he say to you that it had been decided in 
their favor? 

Same objection 


ind thev wer ir of 1 

rm es Did h then offer to I] you dies for mak: 
rretzel itters ? 

He offered to send me castings for making the di 

for th ime cutter—the common bretzel cutter—to fit a 
cracker machin I mean the same cutter that 1s invol\ 
in this suit, and for which plaintiffs sue for. 

() 13, What impression did you get as to this suit fr 


()bjected t mmaterial, irrelevant and incompetent 

\ t the impression that to make the cutter wis 
public property, and yet with simply Roth’s word I wou |d 
not co on and advertise tt 

O14. When did you know it was not true? 

Same obtection 

A. When Mr. Crawford came to me in Cincinnat 
hort time ago 


(). 15. Lo you now understand that Koth, McMal! 
& Co. have no right to make or send to any one bret ic 
cutters now tn suit? 


A | should 


ss? 


consider I have no right, when there 
pending. I would consider that they have no ri 


until this suit 1s decided 


©. 16. What is the standing of Fowler & Rockwell of 


New Vork city, is machinists anc engynecrs ? Do ~On 
know them; and, if so, how long? 


. 


same objection 
A. I have known them at least ten years. I consi er 
their standing as machinists and engineers first-class. 
Fowler | consider as good a workman as there is in 
business to-d ly Mr R oe kwel] 


chinist 


Is not a professional 1a- 


(voss kkxvamination hy Ar. Hanning 


x ©. 17. Your answer t 


to question 1. direct exami i- 
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tion, is made from what Mr. Crawford told you at Cincin- 
nati, is it not? 

Objected to as being irrelevant 

A. Question 1§ was answered on the strength of what 
Mr. Crawford told me at Cincinnati. -He told me the suit 
was still pending; and when there is a litigation pending 
on a patent, I consider no outside party has a right to man- 
ufacture until it is decided. 

X 0. 18. Did Mr. Crawford tell you at that time, or at 
any other time, that the injunction granted in this case in 
April, 1883, was afterwards, and immediately upon presen- 
tation, set aside and dissolved by the court, and that the 
defendants and Roth, McMahon & Co. then gave a bond 
to cover all damages which might in any way arise from 
their operations, which bond was given and accepted as a 
condition to future use or operations ? 

Objected to by complainants’ counsel as irrelevant, 1n- 
competent, not bearing upon the direct examination, and 
hearsay. 

A. No. 

X @. 19. Did he tell you anything about the injunction 
having been dissolved and a bond given? 

Same objection. 

A. He did not. 

X Q@. 20. Ifthe facts were as stated in my second cross 
question—that the injunction was dissolved and a bond 
siven to cover the damages—would you then consider that 
Roth, McMahon & Co. had no right to manufacture bretzel 
cutters during the pendency of this litigation? 

Objected to as calling for an opinion, and that it is in- 
competent and irrelevant. 

A. I should consider they had no right as inventors or 
manufacturers, but took their chances, on the strength of 
the bond, as to how the suit might be determined in case 


they did manufacture 
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X ©. 21. Do you remember just what Mr. Roth said to 
you about this suit when he was at your office about a year 
ago—that the imjunction had been dissolved, or that the 
suit had been finally decided ? 

Objected to as improper, irrelevant and incompetent as a 
cross examination. 

A. He said nothing about the injunction, but said the 
suit had been decided and they were all clear; that is about 
the substance of it. 

X Q. 22. Did you pay much attention to what was said 
at the time? 

A. As much as one man would pay to another in con- 
versation, but probably not as much as if I had been ar in- 
terested party. 

X Q. 23. You are a rival in business with Roth, Mc 
Mahon & Co., are you not? 

A. I consider they follow me in business, as coming 
later and in imitation of machinery. 

X ©. 24. You both hold patents relating to bakers’ ma- 
chinery which cach claims the other infringes, do you not ? 

Same objection, and not bearing upon the question. 


A. I dont know 


X ©. 25. You claim that they infringe your patents, or 
patents in which you are interested, do you not ? 

Same objection. 

A. Idecline to answer that question, for the reason 
that the other party has given out around the country, in 
order to make sales of their machinery, that I infringe their 
patents. I despise that sort of competition, and wish to 
make no such assertions until | make them in a substantial 
way. | 

X.Q. 26. As I understand you, the bretzel machine 
which you and Mr. Keebler took an interest in, as stated 


in your direct examination, is the one shown in patent No. 
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277,573, issued to Thomas H. Keller and others, May 15, 
? 


A. Vea oe. 

X Q. 27. That is a large, complicated and expensive 
machine, 4s it not? 

A. Not necessarily very large, but quite complicated, 
and therefore expensive, requiring fine workmanship to 
make it. 

X Q. 28. It was not at all like the complainants’ bretzel 
cutter, or the bretzel cutter which the complainants claim, 
as shown in patent No. 274,264, now in suit, was it? 

A. No, sir. 

X Q. 29. Do you think that the success or failure of 
the Keller machine had any bearing on, or relation to, the 
bretzel cutter shown in patent No. 274,264? 

A. No, sir. 

X Q. 30, It is common in your business, when you 
want a die or cutter to make a product of any particular 
form or shape, for such form or shape to be given to the 
workmen, for them to make the die or cutter therefrom, is 
it not? 

Objected to as being improper and irrelevant, and not 
pertaining to the issue. 

A. We give our workmen our orders, and they work 


according to them. 


Re-Direct Examination by Mr. March. 


R-d. Q. 31. In answering question No. 15 on the direct 
examination, did you speak from your own convictions 
and judgment, or from what Mr. Crawford told you ? 

A. I spoke from my own judgment. 

James W. RuGer. 


Wittiam M. CrawForp, a witness produced, sworn and 
examined on the part of the complainants, deposes and 
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testifies as follows, in answer to questions by Mr. March: sf 

QM. 1. Are you one of the complainants in this cause ? — 

A. Iam. 

©. 2. Have you testified heretofore in this cause, on » 
several occasions ? { 

A. | have. Ms 

©. 3. At the hearing in Philadelphia you testified, in , 


answer to the second interrogatory—What interest, if any, 
has the inventor, Henry Huber, of Crestline, Ohio, in the 


letters patent sued on in this cause ?—that he has an undi- 
| 


vided ‘ourth interest, did you not ? j 
A. I did. 
©. 4. Please explain more fully just what interest he 

has in the patent sued on, how and when he acquired it, 

what was the consideration given therefor, and whether he 

holds an interest in the title of the patent, or otherwise. f 
Objected to as immaterial, irrelevant and incompetent. “> 
A. The interest held by Henry Huber extends simply os 

to an article of agreement under which he was to be given 

one-fourth of the net profits, etc., but that we were to retain 

the title of the patent and have the exclusive control of the 

manufacture and sale of the machines and the granting of Jf 

licenses and other matters pertaining to the business. The ; 


consideration was his long service before and after his con- 
nection with us in working up his own line, by agreeing to 
sive him a one-fourth interest in the profit derived from 
any invention made by us pertaining to bretzel machinery. 


This agreement was made, I think, or, as near as I can rec- 


ollect, in 1880 or 1881, and it is still in force. 


Cross-E-xamination by Mr. Banning. 


X Q. 5. You stated in your deposition at Philadelphia, ¢ 
that Mr. Huber owns a fourth interest in the title to the Ss 


patent sued on in this cause, did you not ? 


4 
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A, I inadvertently said patent, when I should have said 
profits. 

X Q.6. Have you examined the instrument between 
your firm and Mr. Huber since giving that deposition ? 

A. No, sir; I have not. 

X Q. 7. Then how do you know now which is right— 
patents, or profits—in any other way than by information 
or advice from your counsel ? 

A. By recollection of my verbal agreement with Mr. 
Huber, and by conversation with my partners. 

X Q. 8. Will you be kind enough to produce the letter 
from your counssl which you read or examined just before 
giving your last answer and allow it, or such part of it as 
relates to this matter, Mr. Huber’s interest, to be made part 
of your deposition ? 

Objected, as being improper, irrelevant, incompetent and 
a private communication from counsel to client. 

A. I respectfully decline to put this communication in 
evidence without the consent of my counsel in Washington, 
for the reason that it is a private communication, consisting 
in part of instructions to counsel in Buffalo respecting the case. 

X Q.9. Mr. Huber’s interest extends to one-fourth of 
everything that is ever realized out of the patent in suit, 
does it not? 

A. It does, and to all other patents which we are inter- 
ested in or control, pertaining to bretzel machinery, so far 
as the net profits arising from the bretzel machinery busi- 
ness, by sales, royalties, or otherwise, is concerned. 

Re-Direct Examination by Mr. March. 


R-d. QM. 10. Does Mr. Huber own any part of the legal 
or equitable title in the patent now here in suit ? 

Objected to as already fully answered, as being a question 
of law, and because it does not appear that the witness knows 
the difference between a legal title and an equitable title. 


A. He does not. 
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R-d. O. 11. Has he any interest except as by profits 
on sales, royalties, etc. ? 4 
™~ 
Objected to as already fully answered, and defendants 
now give notice that they will move to suppress this whole 
deposition, inasmuch as it consists in mere oral statements ‘ 
n reference to an agreement in writing, and is therefore af 
not the best evidence, and is otherwise tnadmuissible to Tk 
how the terms of said agreement 
\. He has not e 
Re-Cross xannnation by Mr. Lanning 
R. X ©. 12. Do you mean in any way to limit or qual- 
ify your answer to my cross-question § by your last above < 


inswer. or not ? 


Wu. M. CrRawFrorp 


[ lames Sanester, special examiner, her by certify that 


| 


all the pr 1 a dings fore sald Were had As stated - that | Was 


> 


attended by Frederick Rk. March, Esq., and Ephraim Ban- re 
ning, lisq., of COUNS* I. respectively, for the parties to the 
cause named in the caption hereto and by the witnesses 
James W. Ruger, and William M. Crawford, at the time 
and place stated: that said witnesses were first severally ; 
sworn by me to testify the truth, the whole truth and noth- 
ing but the truth in said cause ; that their depositions as 
contained in the fore FOmMe questions and answers were 
written by me in their presence and tn the presence of said 
counsel, and read over to them, and signed by them re- 
spectively, as and for their depositions in said cause ; and 
that | am not attorney, or of counsel for either of said par- - 
ties or in any way interested in the result of said cause. » 
In witness whereof | have hereunto set my hand this % 
»cth day of August, A. D. 1884 
JAMES SANGSTER. 
Special Examiner 
I-xaminer's fees, ten dollars, paid by complainants 
’ 
* 


So ad 
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AFFIDAVITS OF WILLIAM M. CRAWFORD. 


It is hereby agreed that the affidavits of Wm. M. Craw- 
ford, hereto attached, be read, used by the complainants in 
the final hearing of this cause, and have the same force and 
effect as though said affidavits were depositions and the 
affant subjected to cross examination, and the letter and 
agreement referred to in said affidavits duly proved; but 
the defendants object to each and every statement thereof, 


as immaterial, irrelevant and incompetent. 


THE STATE OF OHIO, } 
FRANKLIN County. om 

William M. Crawford, being first duly sworn, deposes 
and says that he is now, and was on July 21st, 1880, a mem- 
ber of the firm of Butler, Earhart & Co., of Columbus, Ohio; 
that said firm wrote a letter to Henry Huber, of Crestline, 
Ohio, on the 21st day of July, 1880, of which the following 
is a copy, the original being in the hands of the said Henry 


Hluber. to wit: 


Cotumsus, O., July 21, 1880. 
H. Huser, Esq.. 
Crestline. 

Dear Sir :—Your favor of this date to hand, and in reply 
would say, that we never had any desire to exclude you 
from any improvements we might make in bretzel machin- 
ery. Our desire is to perfect our machine and divide the 
profits according to our agreement with you. We do not 
desire to take advantage of any technical clause that may 
be in our article of agreement. Whatever improvements 
we may make in the machine we will share with you. 


Your course with us has been fair and honorable, and: you 


bo ) 3 : 
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. } . . +! — ae ], _ 4 : 
Can De assure d fnat we Will Take no icavantage ot you in 
any way Very truly yours, 


BUTLER. EKARHART & Co 


\W. M. CRAWFORD 


Sworn to and subscribed before me this } 
23d day of September, A. D. 1884. 


A. H. FRITCHEY. 


; eos {) 4 P / * , 4 fr? “ee , ; )/, : 
Notary Public. Franklin County. Ohio. 


’ 


Cortumbus, ©., July 7th, 1884. 

Whereas, Heretofore, to wit, in the year 1880, the parties 
of the first part agreed to pay to the party hereto of the 
second part one-fourth of the net profits arising from an 1n- 
vention made by thx partics pertaining to bretzel machinery ; 

! 
and, 

Whereas, The party of the second part is desirous of hav- 
ing the agreement reduced to writing ; and, 

Whereas, The said parties hereto of the first part have 
obtained letters patent of the United States for improvement 
in bretzel machines, which letters patent of the United 
States are numbered 274,204, dated March 20th. ISS 3 

Now, Therefore, This agreement between Butler, Ear- 
hart & Co., of Columbus, Ohio, the parties of the second 
part, and Henry Huber, of Crestline, Ohio, the party of the 


second part, 


Witnesseth, That the said parties of the first part agree to 


pay over to the party of the second part one-fourth (11) of 


the net profits derived by them from the sale of Bretzel 
Machines containing the improvements patented to them in 
lettters patent of the United States numbered 274,264, or 


> 


ll 


— 


7. 


~<2 


a 
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from royalties from their licences granted under said patent. 
Tueo. H. Butler, 
GEORGE W. EARHART. 
Wwe. M. CRAWFORD. 
Witness, Cuas. R. THompson. 


THE STATE OF OHIO, )\. 
. . SS. 
FRANKLIN County, 

William M. Crawford, being first duly sworn, deposes and 
says that he is now and was, at the time that the agreement 
hereto attached was made, a member of the firm of Butler, 

Karhart & Co,, of Columbus, Ohio, and that the said agree- 

ment is a duplicate, the original being in the hands of 

Hienry Huber, at Crestline, Ohio. 

W. M. CRAWForD. 

Sworn to and subscribed before me this } 

23d day of September, 1884. j 
A. H. Fritcuey. 


Notary Public, Franklin Co., Ohio. 
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DEFENDANTS’ EVIDENCE IN REPLY. 


Testimony taken on behalf of detendants, before me, E. F. 
Hubbard, a notary public in and for Cook County, in the 
State of Ihnots, this 29th day of April, 1884. 

Present—Thomas A. Banning, Esq., for defendants, and 


Frank Baker, Ksq., for complainants. 


Jacos Rorn, a witness recalled for the defendants, in an- 
swer to interrogatories by Mr. Banni: 7, testified as follows: 

©. 1. You have been examined before in this cause, 
have you not? 

A. I have. 

(). 2. I believe that time you were examined before a 
stenographer ? 

A. Teo. 

(). 3. I call your attention to two exhibits that were in- 
troduced in evidence at the time of your other examina- 
tion, one of which represents a cutter with the letter “B” 
in it, marked “ Defendants’ Exhibit No. 14,” and the other 
of which represents a cutter with the character “ &” in it, 
and marked ‘* Defendants’ Exhibit No. 15,’ and ask you to 
state whether these exhibits were produced by you as old 
original cutters, or to represent old styles of cutters. 

Complainants’ counsel objects to the question as incom- 
petent and leading in form. 

A. To represent old styles of cutters. 

©. 4. From what were these two exhibits made? 

Same objection. 

A. They were made from the old patterns that were 
made in the year 1877. We have those patterns in our 
possession now. 

©. 5. Do you mean that they were made from these 
old patterns in your possession in all respects, or not? 


Same objection. 
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A. They were made from those old patterns in every 
particular, as those old patterns were first made in 1877. 

©. 6. How as to the letters and characters represented 
in these two exhibits ? 

Same objection. 

A. They are made just the same as the patterns. 

©). 7. How long have you known of cutters like these 
two exhibits, as to everything except the letter and char- 
acter, being made and used ? 

Same objection. 

A. I made cutters the same as these two exhibits in the 
year 1859, and they were in use long before that. 

(). 8. How extensively, if you know, have cutters like 
these two exhibits, as to all the features represented in them 
except the letter and character, been used in this country 
since you began to make them in 1859? 

Same objection 

A. They were in general use. Every baker that had a 
cracker machine has used them. They have been com- 
monly used since 1859 and before. 

Q.g9. State whether or not you made any cutters to cut 
dough into the letter and character represented in these 
two exhibits, from the patterns which you have in your 
possession, and which you say were made in 1877? 

Same objection. 

A. My firm of Roth & McMahon made the first cutters 
from those patterns February 16th, 1878. We made an- 
other one from them February 28, 1878. We have made 
from those patterns right along ever since, and our books 
will show the dates of the orders. The dates above given 
were taken from our books. The cutters so made were 
sold to bakers and used. 

©. 10. State how long since yau have known of other 


letters of the alphabet being made into cutters and used, or 


yb Va 
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how long since you have seccri Cakes OFT crackers cut into 
the various shapes of the letters of the alphabet. 

Same objection 

A. I have known them to be cut into crackers in the 


year 1877. They appeared in the markets that year. 


Cross kkxamination by Mr. Baker. 


X QM. 11. Can you give the name of the person or per- 
sons to whom you furnished the cutters you say you made 
on February 16th and February 28th, 1878? 

A. We made one for David loreste rs of Cincinnati, 
Ohio— I think both a“ B” and a character “ &'’—and an- 
other for Mason, of Baltimore, Md. I think he also got 
both. Sometimes customers would order the whole alpha- 
bet. and sometimes selections from it 


Jacosn Roru 


Joun McMatton, a witness produced, sworn and exam- 
ined on the part of the defendants, in answer to interroga- 
torics by Mr. Banning, deposes and testifies as follows: 

(). §. State your name, age, residence and occupation. 

A. Age, 33; occupation, manufacturer of machinery ; 
residence, 235 Warren avenue; name, John McMahon. 


(). 2. Are you a member of the firm of Roth, McMahon 
& Co., of this city? 

A. iam | 

(). 3. Is the Jacob Roth, who has just testified, your 
partner ? 

A. Hes. 

©. 4. How long have you been engaged in your pres- 
ent business ? 

A. Semee 75 

©. 5. State how long since you first saw cutters for cut 
tiny crackers, etc., into various shapes 


Question objected to by complainants’ counsel, as incom- 
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petent and improper at this time, after defendants’ proofs 
were closed and complainants had taken proof in rebuttal. 
1875. ; ° 

().6. How were they made? 

A. Just like these models, except that they did not have 
the letter “B” and character “ &.” 

(). 7. Do you remember of Mr. Crawford, one of the 
complainants, calling at your place of business before the 
commencement of this suit? 

A. [ do. 

().8. You may state, as nearly as you can remember, 
what was said 

A. There was a great deal said, and it is hard to re- 
member it all. One thing he said, he understood we were 
infringing on his bretzel cutter. He then asked me if we 
were making bretzel cutters, and I told him we were. He 
asked me then if we had made any, and who for, which | 
refused to tell him. 

©. g. State whether or not at that time you had ever 
seen or heard of the patent in suit 

A. To the best of my recollection, | had never heard of 
it; Lam really positive that I had never heard of it at that 
time. Mr. Crawford was the first to tell me about that pat- 
ent, and lam not certain whether he told me about it at 
that interview or at another call. He called several times 
at our place, 

©.10. At the time Mr. Crawford first called and claimed 
that you were infringing his patent, did you know of his 
having a patent on any kind of a bretzel cutter? 

A. I had heard of his having a patent on a cylinder 


machine. 
Cross Lxamination by Mr. Baker 


X QO. 11. How many times did Mr. Crawford call on you 
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during his visit to Chicago at the time you have mentioned ? 


A. | do not remember 
X Q. 12 We'll, about h 


A. Well, I don't want to guess at it as I cannot come 


Wmany -° 


anvwhere near it. Mr. Crawford came here both before and 
after that time. and would be here several days ata time. 
», () I 3 You refused to let Mr. Crawtord see the bretzel 


cutters that you were making, did you not? 


X ©. 12. Or to tell him for whom you had made, or to 
whom you had sold aay bretzel cutters ? 

A. Yes: I did refuse 

X ©. 15. Did not Mr. Crawford, shortly after this conver- 
sation which you have testifed about, come back to your 
place and tell yo that the detendants,. the Steckel Bros.. 
were using a bretzel cutter made by you ? 


A Hle did: I think he told me that at our first 1n- 


X ©. 16. And was not this suit brought during Mr. Craw- 
ford $s Same visit to Cht avo, and very soon atter he told 
you the Steckel Bros. were using a bretzel cutter made by 
you ? 

A. Well, I don't knowthat. Hetold me at the last talk that 
he was going home that night, and several days after that, I 
don't remember how many, [I saw in the paper that this 
suit had been brought 

X Q. 17. The bretzel cutter made by your firm for Steckel 
Bros., in January, 1883, was the first bretzel cutter your firm 
ever made. was tt not ? 

A. I believe it was 

X QO. 18. And that was brought to you by the Steckel 
Bros. for development and improvement, was it not ? 

A. No; I don't think they brought the cutter to use. | 
think they brought the size in plaster paris or casting, I am 


not entirely clear which; [dont know whether it was in 
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plaster paris, brass casting, iron casting, or just how it was. 
They did not bring it to us to develope, but simply to show 
us the size of bretzel they wanted to cut. 

X Q. 19. Will you swear that they did not bring to you a 
cutter of brass with which they had cut or attempted to cut 
bretzels? 

A. No; I say before, I did not know whether it was 


brass or iron. or some other material. 


Re-Direct Examination by Mr. Banning. 


R-d.Q. 20. At that first interview, when you told Mr. 
Crawford that your firm had not infringed the complainants’ 
patent, what patent did you have reference to? 

A. I had reference to this cylinder machine patent. 


Joun McManon. 


Defendants’ counsel offers in evidence letters patent of 
the United States No. 25,767, to John H. Shrote, October 
11, 1859; No. 139,217, to J. Webster, May 20, 1873; No. 
190,018, to Henry Eazinger, April 24, 1877. To each of 
which said letters patent the complainants, by their counsel, 
object, as improper and incompetent evidence at this stage 


of the case. 


Subscribed and sworn to before me this 29th day of April, 


1554. 
Ik. F. Hupparp, 


Notary Public. 
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Proofs taken on the part of the defendants for final hearing 
before ft. I. Hubbard, a Notary Public in and for Cook 
County, Illinois, at 60 and 61 Honoré building, Chicago, 
October 14th and 15th, 1884. 

Present, Thomas A. Banning, counsel for defendants ; no 
one appearing for the complainants. Whereupon the fol- 


lowing proceedings were had: 


WitttamM NICHOLS, a witness produced, sworn and exam- 
ined on the part of the defendants, in answer to interroga- 


tories oy Mr. Banning, deposed and testified as follows : 


g, 
©. 1. State your name, age, residence and occupation. 
A. William Nichols; 38; 63 West Lake St.; pattern and 

model maker. 
©. 2. What experience have you had as a pattern 

maker ? 
A. Twenty-five years at least. 
©. 3. How long in the city of Chicago ? 
A. Since ‘69. 
Q. 

to make patterns for ? 

A. All kinds of machinery. 


©. 5. Did you ever make patterns for machinery used 


4. What kind of machinery have you been required 


by bakers ? 

A. Yes, sit. 

Q.6. Do you know what a cutter, or die for cutting 
dough ts ? 

A. Yes, sir; very well. 

©. 7. Did you ever make patterns for such dies or 
cutters ? 

A. Yes, sir; a great many of them. 

©. 8. What particular kind of dies for bakers have you 
ever made ? 


A. IT have made all the kinds that are used in bakeries 


PRT 
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©. 9. Did you ever make what are called flat dies—that 
is, dies to cut on a flat surface ? 

A. Yes, sir. 

©. 10. What is a pattern ? 

A. It is exactly the same as the die, and it is used as a 
pattern from which to make other dies like it—to make as 
many as you choose of the same kind. 

©. 11. Do you know what a bretzel is ? 

A. Yes, sir. 

J. 12. Did you ever see them ? 
A. . Yes, sir. 

©, 13. How are these dies made ? 

A, They bring me the design that they want made 
either on paper or, in regard to cracker machinery, either 
the cracker, if you like, or anything ; it makes no difference ; 
whatever they want made is brought to the pattern maker 
and he can make it. 

(). 14. Then, if a person wanted a die to cut bretzels or 
other forms of crackers, or cakes, or jumbles which were 
old, he would bring you either one of the articles itself or a 
design or drawing of it. Is that what you mean ? 

A. Yes, sir; that is exactly what I mean. 

() 15. About how many different kinds of dies for use 
in bakers’ machinery, to cut different forms and configura- 
tions, have you ever made ? 

A. About how many ? 

(). 16. Yes, sir. 

A. Well, I] think their name is legion. I cannot very 
well tell you. I worked on that kind of work for about 
three years steady and during that time I made different 
forms for dies all the time, as customers might want them, 
from a plain cracker up to the fancy menagerie cutter, to 
cut animals, men, and figures of all kinds. 

©). 17. I will ask you whether it requires, in your opin- 


ion, any invention to make such dies ? 
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A. Well, no more than being pattern maker ; if it 1s in- 
vention to learn the trade of pattern making it ts an inven- 
tion to make a cutter. It requires simply the skill of a pat- 
tern maker. When a form is given to me or any other 
skilled pattern maker to make a die to cut such form, we 
simply apply our knowledge and mechanical skill as pattern 
makers to make it. 

(). 18. In making dies to cut an article like a pretzel, 
where such article has been furnished to you as a guide or 
sample, how nearly do you follow the various marks and 
configurations which it contains ? 

A. We follow the design closely, with the exception of 
the shrinkage of metals; we make proper allowance for that 
in making our patterns. Every pattern maker understands 
that. Iftold to produce in the dies all the crosses and 
marks shown in the product or article furnished us, which 
such die is intended to cut, we make the patterns or dies so 


as to show such marks or creases. 


©. 19. State whether, in your opinion, it would require 
any invention to take a bretzel—say a hand made bretzel— 
as a sample or pattern and make a flat die to cut such 


bretzel. 


A. No invention whatever would be required; only the 


skill of a pattern maker. 


Mr. Joseph R. Edson, counsel for complainants, who has 
just appeared, objects to the foregoing testimony, frs¢, as 
improperly adduced and new matter; secondly, as calling 
for opinions and questions of law which it is the province 
of the court to pass upon; ¢Airdly, as giving expert testi- 
mony when no foundation has been laid therefor; fourth/y, 
that the testimony in chief shows the incompetency of the 
witness to express an opinion as to what does or does not 


constitute invention. 
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Cross t:xamination by Mr, Edson. 

X Q. 20. Have you ever made a pattern or die fora 
bretzel machine ? 

A. No, sir. 

X Q. 21. Have you ever seen a bretzel machine ? 

A. No, sir. 

X @. 22. Have you ever seen bretzels made by ma- 
chinery ? 

A. No, sir. 


X ©. 23. Have you ever seen bretzels made by hand? 


A. I have seen 

X ©. 24. That is not the question. Have you ever 
witnessed the manufacture of bretzels by hand ? 

A. No, sir; I have not. 

X ©. 25. What mechanical feat or inventive act, in your 
judgment, ts necessary to constitute invention ? 

A. That is a hard question to explain; but it must have 
some original feature—it must have some original feature 
connected with the machine that is invented; that is, what- 
ever movement you want to overcome or invent has got to 
be studied out. That is all I know about the feat—about 
its being inventive. 

X ©. 26. If the very best mechanics and engineers had 
worked for years, and with the expenditure of thousands of 
dollars, to produce a machine which would make a given 
product, and failed to do so, and another, after years of la- 
bor, study and expenditure of thousands of dollars for work 
and material, were to make a machine that would produce 
such product, would you say that the last party had or had 
not exercised inventive genius ? 

A. I certainly should say that the last party had exer- 
cised inventive genius of a high order. If the last party, by 
study and labor and expenditure, was the inventor when 
the other man could not produce the machine, certainly, if 


the first party were looking to the production of a machine 
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and could not produce it, and the second party produced it 
the second party was certainly the inventor, 
X O. 27. Have you ever secured a patent yourself ? 


A. MoO, oie. 

X Q. 28. Have you ever heretofore testified before : 
court as an expert in a patent cause ? 

A. No, sir; I have not 

X ©. 2g. You say, in answer to direct question No. 12 
that when a person wishes to have a die made he brings tr 
the design, froni which you make it. What do you mean 
by the design ? 

A. A design is anything that is wanted to be made—- 
eencrally a drawing is brought; or, if he wanted this [takes 
up a piece of machinery on the. table} made, he would 
bring it in his hand and say, 1 want a pattern made the 
same as this. That would save him from making a draw- 
ing. But if he wanted a pattern made of that faucet [takes 
up a faucet on the table], then he would have to see what 
was in the inside of that; the outside would not be enough; 
he would have to give me a drawing of the interior. That 
would be all. 

xX (). 30. You Say the number of forms of dies in use 
by bakers are legion. Please describe or name as many ot 
the different forms of such dies as you can. 

A. Lhere ATC all kinds. Phere Are, possibly, ten or 
twelve different varicties of common crackers—more than 
hifty varieties. I am sure that I have made fifty cutters of 
common crackers of different kinds. There are oyster 
crackers of every kind; there are all the different fancy 
kinds of crackers with scalloped edges, and names of al! 
kinds on them, whatever the baker wants. Then, coming 
to what we call fancy crackers, anything that you can de- 
sign; for instance, we have got figures of all kinds, letters 
of all kinds. The menagerie cutter embraces all the ani- 


mals: the national cutter embraces all the nationalities of 
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men, the contour of the man, with different ideas connected 
with the nations, such as the German holding his glass of 
beer, and an Irishman with his shelalah, etc. When it 
comes to cakes, there are jumbles of all kinds—that is, 
these little round cakes with a hole in the center of them; 
and cutters for snaps and all kinds of gingerbread work. It 
would take a person with a memory of a giant to remember 
the form of the cutters that have to be made for cracker 
machinery, as the fancy of the customer dictates, and the 
patterns have to be made. To show the nicety of pattern 
making in bakers’ machinery, one baker may want a cutter 
made for a common cracker one-eighth of an inch less than 
another baker, owing to the shrinkage of doughs. A may 
make a dough different from B; the pattern maker will have 
to make the same die exactly, but perhaps one-sixteenth of 
an inch smaller in each of the sections. All these changes 
have reference to the change in the outer contour and im- 
pressions upon the face of the product. 

X Y. 30. Are you in business for yourself? 

A. No, sir; Iam employed by John A. McIntosh. His 
shop is between Washington and Madison Sts., on Jeffer- 
son St. 

WittiAM NIcHOLs 


CHARLES SAWYER, a witness produced, sworn and exam- 
ined on the part of the defendants, deposed and testified as 
follows: 

(). 1. State your name, age, residence and occupation ? 

A. Charles Sawyer; 88 Seymour Street; 34 years of 
age ; baker. 

©. 2. How long have you been in the baking bust 


ness ? 
A. About 20 or 25 years. 
©. 3. Are you familiar with the kind of doughs that are 


used in bakeries ? 
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A. I have made every grade of goods, excepting bret 
zels—most everything there is made at the present day. 

©. 4. Did you ever see bretzels made? 

A. Ihave seen them made by hand, but not by ma: 
chinery. 

©. 5. Do you know the kinds of dough used for making 
bretzels ? 

A. The dough is used the same as soda cracker dough; 
it is made the same as hard cracker or pilot bread dough—- 
ether one. You can mix it up either way. A bretzel is 
made by mixing up flour and water and then a little lard, 
boil it, then throw it in the salt and then bake it. 

(©). 6. Did you ever see crackers, jumbles and other like 
soods cut out of the dough by dies ? 

A, Every grade that we make we cut out with dies. 
They are all cut one way. Every die is made so that it 
works up and down on the machine. The dough is put in 
the rollers and it slides down onto a cloth, and it comes under 
the dies and is chopped out. Every grade that is made is 
cut out the same way. 

©. 7. These dies cut on the flat surface, do they ? 

A. Yes, sir. 

(). 8. State how many different forms you have seen 
cut out of dough with flat dies. 

A. 1 don't think not less than 45 or 50; somewheres 
about that, maybe more. 

©.9. State what some of these forms would resemble. 

A. It would resemble a soda cracker, oyster cracker, 
nicknack, animal, jumbles. A jumble cutter is made just simi- 
lar toa bretzel cutter, only a bretzel cutter is something in the 
shape of a heart; then there is a little something across tt 
formed just in the shape of a bretzel. 

©. 10. Up to 1879 or 1880, about how many different 
forms and designs had you seen cut with flat dies ? 


A. I guess there was very near as many then as what 
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there is now. There is always a few—there might be a half 
a dozen new varieties that are out. 

©. 11. State whether or not a flat die, used for cutting 
crackers, or jumbles, or nicknacks, could be used on bret- 
ze] dough to cut that kind of dough. 

A. It would be with bretzel dough just the same as it 
would with any other kind of dough, only, of course, it 
would not be in the shape of a bretzel. 

©. 12. What I want to know particularly is, whether 
there are any differences between bretzel dough and other 
kinds of dough that would prevent a die used for cutting 
other kinds of doughs from being used in cutting bretzel 
dough also? Please state the fact about that. 

A. I don't think there is, because a bretzel goes through 
just about the same process as a cracknell biscuit does. This 
dough is cut out with a die; it is then put into boiling hot 
water—cracknell dough is—and taken out and baked the 
same as a bretzel, only a bretzel is boiled in lye water and 
a cracknell is not. . 

(). 13. Then, in your opinion, a die that would cut one 
kind of dough would also successfully cut another ? 

A. Yes, sir; it would. 

Counsel for complainants objects to the foregoing testi- 
mony as inadmissible, incompetent and improperly adduced 


as rebutting evidence. 
Cross Examination by Mr. k:dson. 


X ©. 14. Have you ever manufactured bretzels ? 

A. I never did. 

X Q. 15. Have you ever made any bretzel dough? 

A. | made some bretzel dough by hand, I think, one 
time, a few years ago—a small batch just to try; that ts all 
that I have ever made that is enough to speak of. But not 
by machinery ; I have never seen it made by machinery. | 


have seen the bretzel die; it is just the same as any other, 
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only a little different shape. I guess we have somewheres 
about 150 dies in our factory. 

X Q. 16. You have never seen bretzels made by ma- 
chinery ? 

A. No, I never did. 

X 0.17. You have never seen bretzel dough prepared 
for use on bretzel machinery ? 

A. No, sir. 

X QO. 18. Can you state whether or not bretzel dough, 
to be worked up into hand made bretzels, is like or unlike 
aough to be used ona bretzel machine ? 

A. I could not say as to that; I never saw one of those 
machines work. [T never saw the dough prepared for use 
on the bretzel machine. There cannot possibly be any 
dough made but what any other die will cut it. It is all 
made out of flour and water. very erade of goods We 
make is made out of flour and water and sugar. 

X Q. 19. Then, I understand you to say that a die made 
for cutting dough into any one of the innumerable articles 
of commerce made from flour can always be used upon 
bretzel dough ? 

A. Certainly it can be cut upon any other dough—it 
can be cut just the same. Bretzel dough is cut out just the 
same as any other kind of cracker. 

X ©. 20. How many different kinds of dies for cutting 
dough are you familiar with ? 

A. We have here in our factory—that is, here in Chi- 
cago—and in the East, about 150 kinds; but I guess we 
have bere now about 45 or 50—maybe more—I could not 
tell exactly. I think we have somewheres about 75. 

XQ. 21. Will you please state how bretzel dough is 
made ? 

A. Flour, first, is taken and dumped into a trough ; then 
there is a very little lard put in and the water is put in, and 


it is mixed up into a stiff dough, and, by what I understand, 
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it is taken and rolled down smooth for the bretzel machine 

for Roth & McMahon, and then it is put into the machine 
and chopped out and put into a kettle of lye water and boil 
them; then they are taken out and thrown into salt—right 
on the top of the salt; then, some lay them on pans and some 
bake them right on the bottom of the oven. Then, again, 
they take dough—have a piece of sour dough—and mix 
this sour dough into this water and lard—a little lard; no 
salt, only what goes on top after they are boiled; and that 
is mixed up and goes through the same process, only for 
the machine it ts rolled out into sheets and run through 
the machinery. A hand made one is rolled out into little 
strips on a bench with the hand and then cut off into proper 


lengths for bretzels, the ends doubled over into proper 
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form. The only difference in making machine ones and 
hand ones is, the machine ones are run through in sheets 
of dough, and the hand made ones are cut off into strings. 
It is all just the same dough. 

X Q. 22. What is your occupation, Mr. Sawyer ? 

f A. Foreman for F. A. Kennedy. 

X Q. 23. What goods do you manufacture ? 

A. We manufacture nothing but crackers and all kinds 
of biscuits. 

X QO. 24. Do you know anything about the bretzel trade 
in this section ? 

A. Yes, sir; we handle a great many of them; we have 
sold as high as 50 boxes a week. We buy some in Chi- 
cago ind some in New York 
| X QO. 25. Of whom do you purchase these bretzels ? 

A. I could not say what companies they are that we got 
them from. We got some of them from somewhere on 
Ooden Avenue 

X Q. 26. Machine made or hand made, or both ? 

A. We use none but machine made; they are machine 


> made. 
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X ©. 27. How long have you been selling bretzels ? 
A. We have been selling them now going on three years 
here. 
X Q. 28. How does the bretzel trade compare now with 
what it was three years ago in volume? 


A. I don't know. I don’t think there are as many sold; 


there might be more sold, but we do not handle so many of 


them as we used to—as we did two vears age. 

X Q. 29. How do you account for this falling off in the 
trade ? 

A. I think there are more that are going into tt. 

X ©. 30. And you do not make a specialty of bretzels ? 

A. No, ef, 

X Q. 31. Are you not somewhat familiar with the ex- 
tent of the bretzel trade in this section, outside of your own 
establishment ? 

A. I could not say how many there are. There is a 
very large trade of them all through our western states. 

X ©. 32. That trade is constantly increasing, is it not ? 

A. It must be, but then it is cut up. 

X ©. 33. IT suppose if there are fifty people selling bret- 
zels now, where there was one formerly, the trade would be 
reduced for each person ? | 

A. Wes, ow. 

X QO. 34. Can you account for this extraordinary in- 
crease in the bretzel trade during the last year or two ? 

A. Because, I suppose they are made by machinery and 
they come cheaper. You can buy them cheaper than what 
you could when they were made by hand. They are man- 
ufactured cheaper. 

X Q. 35. How do your machine made bretzels compare 
in quality with the hand made, if the same material is used ? 

A. The only difference in machine made is in a little 
better and more uniform shape. 


X Q. 36. The flavor is as good ? 
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A. The flavor and everything is just the same. 

X Q. 37. How much cheaper are the machine made 
than the hand made bretzels ? 

A. I could not say. Three barrels of flour can be man- 
ufactured now just as cheap as one could by hand. 

X Q. 38. How many wew dies have been brought to 
your notice in the bakery business during the last two or 
three years. You have said there are 150 in use and 75 in 
your establishment, etc. I want to get an idea of how rap- 
idly these dies are brought out—how many per week or 
month ? 

A. They come out three or four a year, perhaps. Well, 
| guess I have seen all of that for the last four years—three 
or four a year. 

X QO. 39. New shaped dies ? 

A. Yes, sir. 

X Q. 40. When did you first see the bretzel die? 

A. A year ago; the first | saw was in Roth & McMa- 
hon’s shop. It might have been more than a year ago; | 
cannot tell exactly. 

X ©. 41. I understood you to state that, bretzel dough 
is exactly like cracker dough. Is that correct ? 

A. Yes; it is mixed the same as any cracker dough is. 
It is mixed up the same as soda cracker or pilot bread (as 
we call the old fashioned ship bread) dough—mixed either 
way. You can sponge it and mix it up with cold water. 

X ©. 42. What products are made from cracker dough ? 

A. Sometimes we make half a dozen kinds of crackers 
out of one kind of dough. 

X Q. 43. Do you make anything large, like a biscuit, 
from it? 

A. That is made from bread dough. That ts taken with 
a piece of bread dough and a little sugar put into it, and 
then it is baked. That is not a craker; that ts a bun, ora 


biscuit you might call it 
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X Q. 44. State how cracker dough is made. 


A. Pilot bread dough, or cracker dough, is made by 
dumping flour into the trough; so much water goes 1n, say, 
a barrel of flour, so many buckets of water and so much 
salt. It is mixed up and it runs right through the machine 
right into the oven, cut out of the dough. And a sponge 
cracker—the flour is dumped into the trough and so much 
yeast taken to a barrel of flour, and this dough rises, sets 
there about twelve hours, and then it is taken—lard short- 
ening is put in, and the salt—then mixed up into a stiff 
dough, then it is proved again; it sours, and soda is put in 
to sweeten it up, then itis run through the machine and cut 
into proper or desired shape, and then into the oven and 
baked. 

X 0.45. Do you know of any dough that is prepared 
by mixing flour, water and yeast, and is then immediately 
cut by a die preparatory to baking the product ? 

A. Yes, sir; ship bread—pilot bread. It is mixed right 
up and immediately run through the die and run into the 
oven. It don't have to stand to raise any. 

X Q. 46. When does it rise ? 

A. It don't rise any, only when it rises in the oven 
while it is baked. 

X Q. 47. Is ship bread cut by hand or by machinery ? 

A. By machinery. I guess that has been in existence 
as long as the bretzel has. 

X Q. 48. From your observation, what can you say 
about machine made bretzels displacing the hand made bret- 
zels in the market ? 

A. There are more manufactured now, since they have 
been made by machine, than while they were made by hand. 
It is the machine trade that has increased the sale of them. 
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GEORGE B. DuRKEE, a witness produced, sworn and ex- 
amined on the part of the defendants, deposed and testified 
as follows: 

Q. 1. State your name, residence and occupation. 

A. George B. Durkee; residence, 439 W. Harrison 
street ; machinist, 

(©). 2. What special line of machinery have you been 
engaged in working with ? 

A. We design special machinery for all purposes. 

©. 3. What is the name of your firm ? 

A. Durkee & Keffer. 
J. 4. What do you mean by designing machinery ? 

A. Any new thing that ‘comes out, and parties want 
machinery to manufacture it, we design and construct such 
machinery—in fact, we assign our invention to the parties 
who may come to us, wherever it requires invention. 

©. 5. Did you ever design machinery for use in the 
bakery business ? 

A. 1 do not remember that we ever have, now. 

().6. Whenever any particular article or product is 
brought to you, and you are desired to make a die or cut- 
ter to make such article, how do you proceed ? 

bjected to as incompetent. 

A. We are guided entirely by the article or product ; 
the article itself would be entirely the guiding feature in 
the matter. Now, for instance, we just made a machine 
for cutting and expanding metal, which cuts from a flat 
sheet of steel and spreads the metal in such way that it ts 
diamond shape, taking the place of woven wire without los- 
ing any metal—no loss. The man had invented the article, 
but did not know how to make it. 

©. 7. You mention that as an instance of yuor line of 
business and your experience ? 

A. Yes, sir; we make anything that comes along. 


©. 8. If I should bring you a_ particular cracker, or 
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jumble, or anything of that nature, and ask you to make a 


cutter to cut it, how would you proceed ? 

A. Anything of that kind—a thing as simple as that— 
I should give it to my foreman, or any one of a half dozen 
of my men. I should not consider it anything that called 
for any special attention from me. 

©. 9. . Did you ever see what is known as a bretzel ? 

Yes, sir. 

©. 10. You know, then, what they are ? 

A. Yes, sir. 

©. 11. If a bretzel were brought to you, and you were 
civen an order to make a die or cutter to cut it out by ma- 
chinery, how would you proceed ? 

A. A bretzel, as I understand it, is a piece of dough 


twisted up, made by hand—the genuine bretzel. Now, if I 


were called upon to imitate a bretzel from flat rolled dough, 
I should make the cutters in such a way as to imitate that, 
allowing one portion of the bretzel to cross the other, in 


the same manner that we would make a monogram. Now, 


we make a good many monograms; we make them from 
flat pieces of wood. We take a flat piece of wood, and we 
make one letter so it stands out more prominent, and an- 
other one appears to be behind it, especially where they 
cross each other. As I understand it, in this bretzel one 
portion crosses the other—ts laid over the other. In draw- 
ings we represent such things almost every time we make 
a drawing. This piece here [makes a little sketch], going 
around here, and passing under this piece here, would be 
represented like that. Anybody would see that one piece 
lies over the other. We do it in drawings, and even in 
monograms, and everything of that kind. 
Objected to as irrelevant. 


©. 12. That is, follow the pattern, whether it be a bret- 
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zel or any other article, and if one part laps over the cther, 
you include that feature in the die or cutter? 

A. Yes, sir. 

©. 13. State whether or not, from your experience in 
the business of designing different kinds of machinery and 


for making dies and cutters, any invention would be re- 


quired in making a flat die, or a die to cut on a flat surface, 


so as to cut out of dough the form and appearance of a 
bretzel, being old and furnished to you as a pattern. 

Objected to, frst, as not rebutting evidence ; second, that 
the witness is wholly incompetent to answer the question, 
not being introduced as an expert, and not having proven 
himself such. 

A. I consider it a mere matter of imitation. 

©. 14. And not invention? 

A. No invention whatever; there certainly is none. 

Counsel for complainants objects to the foregoing testi- 
mony as inadmissible, incompetent and improperly adduced 


as rebutting evidence. 


Cross kxamination by Mr. tidson. 

X 0. 15. Have you ever seen a bretzel machine at work ? 

A. Yes, sir. 

X ©. 16. When and where ? 

A. I saw one at work yesterday in Roth & McMahon's 
factory. 

X ©. 17. Is that the first time ? 

A. You, ue. 

X Q. 18. What kind of a machine was it? 

A. It was a machine for cutting out any form—that is, 
they put in different forms. 

X Q. 19. Did you see a bretzel cut on it? 

A. Yes, sir. 

X Q. 20. What was the occasion of your visit to their 


establishment yesterday ? 
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A. They wanted to show me how the machine worked. 
[ had never seen auy of their machinery. I am in the same 
building, but had never seen their machinery working 
before. 

X Q. 21. Did you not call there to examine that ma- 
chine with a view to your testifying to-day ? 

A. I did not know that I was going to testify. They 
told me that they had some kind of suit about the bretzel 
machinery and wanted me to look at it. After | had looked 
at itanc given them my opinion they asked me to come 
over here and testify. 

X Q. 22. Did you know whether they were complain- 
ants or defendants ? 

A. | did not know which they were. No, Sir. 

X Q. 23. Did they not state that they had been sued, or 
that they represented the defendant in the suit ? 

A. Not that very way. Mr. Roth said that a man had 
sued them. I don't know who it was. 

X Q. 24. When did you advise him as to the purport 


of what your testimony would be ? 


A. I didn't know that I was going to testify. They 


asked me if I considered that any invention, and I said I 
did not, and neither do I. 

Xx 2. 25. Did you ever make a bretzel die ? 

A. No, sir; never did. I would not: consider it any 
trick to do so. 

X Q. 26. You think a bretzel die, then, could be made 
by any skillful mechanic ? 

A. Why, you hand a bretzel to any machinist and tell 
him to make a die like that, and he weuld make it, and that 
is all there ts of tt. 

X ©. 27. That ts, in your opinion, he would be able to 
make it ? 

A. I am satished that I have certainly three or four 
men in my shop that could make that die. If 1 handed 
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them a bretzel they could make it so near that it would 
be called a bretzel. Dough is very soft stuff and if you 
make a die that comes down and fits that bretzel that ts all 
there is to it. 

X ©. 28. How long would it take you to make a prac- 
tical working bretzel die, after being furnished with the 
bretzel as a specimen ? 


A. That would be a matter of how long it would take 


a man to cut out a piece of steel. The bretzel gives him the 


form. I should judge that die was worth ten or twelve dol- 
lars—a couple of days’ work. A nice thing to make. Of 
course this die has to be made and cut smooth and all that ; 
that is simply a matter of polish. The form is furnished by 
the bretzel. No invention. If a man gives you any form 
there is no invention ; we simply go by that form. The in- 
vention is really in the bretzel itself; it is given you just 
simply to imitate, that is all 

X Q. 29. You never failed to make any piece of ma- 
chinery that you were called upon to construct ? 

A. No, sir; | don't think I ever did—yes, but I never 
failed but once. 

X ©. 30. Do you know J. W. Ruger & Co., of Buffalo, 
N, ¥.? 

A. No, I do not know them personally. I know them 
by reputation. 

X Q. 31. Do you know Fowler & Rockwell, of New 
York city? 

A. No, I do not. 

X Q. 32. What is the standing of Mr. Ruger in the 
trade as a machinist ? 

A. 1 do not know that. I think I saw a machine of 
their make somewhere. I don't know that I ever heard 


anything about them. 


X ©. 33. You don't know them to be one of the oldest 
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firms in the country for making cracker and other dies for 
bakers’ use ? 

A. - No, sir; I do not. 

X Q. 34. How long have you been in business as a ma- 
chinist for yourself? 

A. For myself, about ten years. 

X Q. 35. Do you have business transactions with Roth 
& McMahon ? 

A. No, sir; nothing more than we occupy part of their 
building, that is all. We have done some work for them; 
they have never done anything for us that I know of. 

X Q. 36. You are sub-tenants of theirs ? 

A. Yes, sir. 

X Q. 37. What form of dies have you made in your 
shop ? 

A. We have made dies for cutting out metal mostly, ex- 
cept that we made lots of dies for these Parker presses for 
cutting out various forms of metal, such as links for chains. 
The most that we have done outside of metal dies has been 
for cutting out boot soles and leather in various forms. We 
have also made dies for forming soft material made from 
soda—a composition—made them of mahogany and any 
kind of wood. 

X Q. 38. Have you ever made any dies for bakers’ use ? 

A. No, sir; I have not. 

X Q. 39. Do you know anything about the composi- 
tion of dough and the method of preparing it for the various 
articles of trade manufactured by bakers ? 

A. I have an idea that I know something about dough, 
I never bad any experience in it, but I do not think that 
the men even in the bakery know anything about the text- 
ure of the dough. For these different articles they mix it, 
in my opinion, to a suitable consistency for their purpose, 
and that consistency would probably be about the same for 


different articles, but they might make it of a different rich- 
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ness, so far as the difference in materials was concerned ; 

but the consistency for the machine and for the hand made 
' —the mechanical part of it—in my opinion would not vary 
much. <A bretzel machine would cut a cracker just as well. 
A bretzel cutter would cut cracker dough, I should think. 
| have no knowledge of that. 

X Q. 40. Suppose a machinist, whose principal business 
a for 25 years had been to construct dies especially and ex- 
clusively designed for use by bakers, had worked fora 
couple of years and expended nine or ten thousand dollars 
in order to form a die which would make a certain product, 
and had failed to do so, and another party were to subse- 
quently make a practical working die for such product; 
would you say that that was an exercise of genius by the 
latter party that might be termed invention, or not? 

A. I should consider the first party very near a block- 
head if he should spend that amount of money on a bretzel 
die. I'm not afraid to have that go on record. Just hand 
P me a common bretzel and I will take the job of making it 
for twelve dollars. 

X 0. 41. Do you mean to be understood as holding 
that if, before the introduction of bretzel machinery within 
the last two or three years, you had been furnished with a 
bretzel and asked to construct a machine that would make 
that article, that you could do so within a few hours’ time 
and with a few dollars of expense, and could make a ma- 
chine that would cut—make a _ practical working bretzel 
machine—and that it would not require the exercise of in- 
ventive skill ? 

A. No; I do not claim that I could in a few hours’ 
, time make a machine. I am talking about the die. What 
| have said has been simply about the die for cutting. The 
machine might bring in quite a complicated invention. 

X ©. 42. You do not mean to be understood, then, as 


holding that the construction of the die, and properly 
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mounting it so that it might be operated to cut a bretzel, 
would not re quire invention ? 
A. The machine getting the dough in place and out of 


the way in time, of course involves tnvention. [ suppose 


that part of the invention is already in-use tn all kinds of 


machinery and cracker machinery, and such ma- 


bakers 
chinery for cutting; that probably has been invented and 
improved upon by different parties The dic was particu- 
larly what I was talking abs 

Mr. Epson:—The witness is reminded that he should 
answer the questions Spee fy lly ina Not vive an argument- 
ative answer, and that th argument should be left to the 
defendants’ counsel 

X Q. 43. I now ask you again to state whether, in your 
Opinion, the construction and a lapt ition of a die and the 
proper mounting of it, so that it will make an Operative Ma- 
chine, would not require invention, in view of the state of 
the art prior to the introduction of bretzel machinery ? 

A. I should not consider that an invention, in view of 
the fact that all cutters are mounted and worked in the 
same manner, one as the other: that is a settled affair. 
There is no new invention—not a particle 

X 0.44. What ts the part that vou said might be a 
very complicated invention ? 

A. the dough moves along on aprons, and is reduced 
from a heap or roll to a sheet; this ts done automatically 
by the machine, which gets the dough in place to be cut 
and gets it away in time after each cutting. All the ma- 
chine works; all the parts have to be properly timed. | 
consider that part an invention, which probably is not very 
new. 

XO. 45. What do you mean by the latter portion of 
your answer, in which you say, “which is not very new?” 

A\. You asked me about the machine: there is an apron 


—a canvas—which is moved by machinery, and I say that 
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the machine is timed in such a way that the dough moves 
a certain distance when the dies come down, so that the 
dies do not cut down in the dough which has been pre- 
viously cut, thus enabling them to cut in a new place. 
They would be cutting themselves all up unless they cut in 
a new part of the dough. The entire machine, except the 
die, | presume has involved the inventions of a number of 
men, perhaps, and has been improved upon from time to 
time. I have seen such machines tor a number of years, in 
bakeries. 

X Q. 46. When I inform you that half a dozen skillful 
mechanics and engineers worked tor 12 years and expended 
between fifty and sixty thousand dollars in experimenting, 
before a practical working bretzel machine was obtained, | 
presume, in view of your criticism upon the parties before 
referred to tn this testimony as having expended upwards 
of nine thousand dollars, that you would also call them all 
blockheads ? 

A. No, sir; [made that remark in reference to the die 
simply 

X ©. 47. Deseribe such a die as you refer to 

A. I referred to a die for cutting bretzels 

X Q@. 48. How ts it made? Describe it. 

A. It just simply includes the die to be placed in the 
moving block which is moved down by the machine itself. 

X 0. 49 You mean, I suppose, the groove which is 
made to conform to the shape of the die ? 

A. The die would conform to the bretzel and be placed 
in this moving block—the die block, whatever you call it 
—that is moved by the machinery. You can place one or 
a dozen in, if the machine ts large enough. 

X ©. 50. Have you ever taken out a patent yourself ? 

A. Yes, se. 

XN ©. 51. What was it for ? 


A. I have taken out a patent on a steam engine, a mor- 


— = 
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} 


tising machine, an? a chain out of wire—taking wire tn at 


one end and making the chain come out at the other. I 
take out a patent for my own inventions about every month 


(SEORGE B. DURKEE. 


HIENRY CALLAHAN. a witn produced. sworn and exam- 


ined on the part of the defendants. di pose d and testifed as 
follows 

is f State your name, residence and occupation 

fa Hlenry Callah in: 2718 West \\ ishington street : 
baker 

. 2. Where are you employed ? 

al At the Dake Bak ry, § hi AgyO 

() , blow long have you been employed there ? 

A = have been in the employ of the Dake Bakery, for 
the present employers, about thirteen years, and with the 
original Dake about four years 

(). }. What IS Your position it the Dake Bakery ? 

‘\ Foreman 

©. 5 Hlow many years have you been engaged in the 
baker business ? 

A [ have been in the baker business for about 30 years. 

6. Do you know what a bretzel ts ? 

A. Ido, su 


oe, Licl you evel make ADDY r 


(98. How many years’ experience have you had in 
making bretzels ? 

A. Well, [ have been making them off and on for 25 
vears ; not to such an extent as they are made now. 

(9g. Did you ever see a machine made bretzel ? 

A. I have seen a cracker machine cut bretzels. 

©. 10. What kind of dough ts used to make bretzels? 

A. Any ordinary dough. The quality of the bretzel is 


made by the stock that ts used; what | mean by that ts, if 
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more shortening is used it makes it richer—it makes the 
quality of the bretzel better. 

©. 11. State -whether bretzel dough is so different 
from other kinds of dough or not that it requires any spec- 
ial kind of machinery to cut it. 

A It does not, sir. 

©. 12. State whether or not you have ever seen bret- 
zel dough cut on any other kinds of machinery. 

A. I have seen it cut on a cracker machine. 

©. 13. State how the dies or cutters for cutting 
crackers operate when used in cutting bretzel dough. 

A. They operate the same as any other cracker that 
clears off the die. It don’t make any difference what shape 
it should be in. 

©. 14. State whether or not cracker cutters will cut 
bretzel dough as successfully as other kinds of cracker 
dough. 

A. It certainly will, sir. 

©. 15. State about how many kinds or shapes, or 
crackers, jumbles, etc., you cut at the Dake Bakery. 

A. I suppose we cut a variety of them, something like a 
hundred kinds—all of the same piece of dough, except 
sweet goods. It will make any shape of dough required, 
whether it is a bretzel, oyster cracker, or any kind of 
cracker. 

©). 16. These hundred or so of different kinds of dies 
are to cut different forms and configurations, are they ? 

A. Yes, sir. 

©). 17. About how many forms for cutters or dies 
cutting on a flat surface did you use, say, in the years 1878 
or 79 or 80? 

A. There were probably 60 kinds 
©). 18. Sixty different shapes ? 
A. Yes, sir; at that time. 


Counsel for complainants objects to the foregoing testi- 
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mony as inadmiss dle, incompetent and improperly adduced 


as rebutting evidence 


Cross K:xvamination by Mr. Edson. 

X Q. 19. Have you ever manufactured bretzels ? 

A. Yes, SIT. 

X Q. 20. What kind ? 

A. Hand made. 

X ©. 21. Ever make any machine made bretzels ? 

A. No. sir. 

X Q. 22. Did you ever prepare any dough to be worked 
on a bretzel machine ? 

A. I have, sir 

X Q. 23. When? 

A. Some two years ago I prepared some for Roth & 
McMahon; they were trying their cutter. 

x ), 24 lave you ever prepared any since ? 

A. No, Sir. 

& ©. 25. For a machine? 

A. No, sir; I have not made any. 

X Q. 26. When did you try bretzel dough on a cracker 
machine ? 

A. [never tried dough on a cracker machine. 

X Q. 27. Do you manufacture bretzels now ? 

A. No, sir. 

X @. 28. Or sell them ? 

A. We sell them: yes, sir 

X Q. 29. In what quantities ? 

A. I don't know, really ; we sell them in some large 
quantities 

X QO. 30. From whom do you purchase them ? 

A. , I believe from a man by the name of Schwartz, upon 
Ooeden Ave. 

X Q. 31. Machine made or hand made ? 


A\. Hand made, sir 
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X Q. 32. What effect is the introduction of the machine 
made bretzels having upon the bretzel trade ? 

A. That I don’t know, sir. 

X QO. 33. Have you ever dealt in machine made bretzels 
at your own establishment ? 

A. I really could not say, sir. I am not posted in the 
business. I do not know what they buy and sell there. 

X ©. 34. You do not know whether they buy and sell 
machine made bretzels or not ? 

A. No, sir. 

X ©. 35. For all you know, they may have orders for 
large quantities of them ? 

A. I don't know about that. 

X ©. 36. Your position ts in the shop, not in the 
office ? 

A. My position is foreman. My duties are to manufac- 
ture 

X ©. 37. In your line of business is the dough gener- 
ally cut immediately after it is mixed ? 

A. What kind of dough have you reference to? 

X Q. 38. I do not know anything about it; | am ask- 


A. Some kind of doughs we mix over night; some 
kind of doughs we mix and work it right off. 

X Q. 39. What do you mean by working it right off? 

4 , ; : , 

A. Just as quick as it is mixed, go right to work and 
make it. 

X 0. 40. What are the kinds that you make immedi- 
ately after mixing? 

A. Jumbles, and most all kinds of sweet goods. 

X ©. 41. What, ifany other kinds, besides sweet dough ? 

A. Pilot bread—hard bread 

X @. 42. Ship bread ? 

A. Yes, sir 
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X Q. 43. Dos that have any yeast in it ? 

A. No, sir. 

X Q. 44. How soon after mixing, does dough, having 
yeast, begin to expand ? 

A. Begin to work, do you mean ? 

X Q. 45. Whatever you call it. 

A. It depends upon the temperature of the weather a 
good deal; if the temperature is pretty high it will come 
pretty quick; you can bring it along in a few hours. 

X (). 46. Hlow soon does it begin to expand ? 

A. We do not call it started until it is in the sponge 
about an hour and a half. 

Xx ). 47. If dough, having yeast and ready to be cut, is 
left without being cut, how soon will it begin to rise ? 

A. That depends upon the kinds of goods you are go- 
ing to bake out of that dough; I cannot state to a minute. 
It is supposed to be fermenting right off, but you cannot 
perceive it. 

X ©. 48. Of the 75 different shaped dies that you have, 
can each be used on all kinds of dough ? 

A. No, sir. 

X Q. 49. The dies, then, have to be made with reference 
to the particular kind of dough for which they are to be 
used ? 

A. For any kind of hard dough. Soft cake dough it 
will not. 

X Q.50. How are dies prevented from sticking to the 
dough ? 

A. We have got what we call a clearer—that is, after 
the dough is cut out there is a clearer which shuts off this 
dough. 

X C). 5 I. After the dough is rolled and before the dies 
cut upon it, is it not first floured to prevent the dies from 
sticking ? 


A. Not always, sir. 
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X Q. 52. What dies do not require this flouring ? 

A. Any kind of hard dough. What I mean by hard 
dough is dough like pilot dough, or other crackers, or corn 
meal dough. 

Re-Direct Examination by Mr. Banning. 

R-d. O. 53. How many general classes of dough are 
there? You have spoken of soft dough and hard dough. 

A. Well, there are two kinds—soft dough and hard 
dough. 

R-d. Q. 54. Take a die that will cut hard dough of one 
kind and state whether or not it will cut other hard doughs. 

A. Yes, sir; it will cut any hard dough. 

R-d. O. 55. When you say, therefore, that all these 75 
dies will not cut all kinds of dough, what do you mean ? 

A. | mean that there are some that are adapted to cut- 
ting soft dough. 

R-d. Y. 56. What kind of dough is bretzel dough—soft 
dough or hard dough ? 

A. It isa hard dough, sir. 

R-d. O. 57. Do you mean, then, to say that any kind of 
a die that will cut a hard dough will cut a bretzel dough ? 

A. Yes, sir. 

Re-Cross kxvamination by Mr. tadtson. 

R.X QO. 58. Did you ever cut bretzel dough on any 
other occasion on a bretzel machine than the one referred 
to in the cross examination ? 

A. No, sir. 

R. X Q. 59. You are not able to state from experience 
whether dough made in large quantities, to be worked on a 
bretzel machine, would be harder or softer than the so- 
called hard dough, with which you are familiar ? 

A. In my experience, the doughs will be the same. My 
experience is that both would be the same. 

kK. X QO. 60. And your experience is limited to the sin- 
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ele time when you tried a dough upon a small hand cutter 
in the shop of Roth & McMahon ? 
A. Nota hand cutter, but on a cracker machine. 
R.X ©. 61, As an experiment ? 
Yes. Sir 
Hlenky CALLAHAN 


| \coB Roru, a witness recalled on the part of the defend. 
ants, deposed and testified as follows : 

us 4 You have already given your testimony in this 
case, | believe ? 

A. Ihave 

(). 2. State whether or not you have ever seen different 
kinds of hard dough cut on different kinds of dies. 

A. [ have. 

7 % See what your experience has taught you tn ref- 
erence to whether a die for cutting one kind of hard dough 
will cut other kinds of hard dough equally as well. 

A. A die made in the form of a cutter for cutting crack- 
ers will cut any kind of hard dough, no matter what shape 
it is in 

(). 4. That is, no matter what shape the die may be 
changed Into ? 

A. Yes, sir. In trying cutters. in our factory, we send 
over to a bakery and buy five or ten pounds of dough; we 
do not state what kind of dough it should be, except hard 
dough, and we try with that dough any shaped dic that we 
have made before we ship it. We run the same dough on 
bretzel cutters. 

(). 5. State whether or not, in thus testing different kinds 
of hard doughs on a variety of different shaped cutters, you 
found any difference as to the manner in which the various 
shaped cutters would cut the dough. 


A. LT have found no difference in hard doughs. The 
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working of the cutters is all the same; they work equally 
as well with dough from one bakery and from another. 

©). 6. State whether or not a die for cutting bretzels will 
cut any kind of hard dough equally as well. 

A. It will cut any kind of hard dough equally as _ well. 

©. 7. And whether or not dies for cutting other kinds 
of hard dough equally as well ? 

A. That I do not know, as I do not know that there ts 
any difference in bretzel dough. 

Counsel for complainants objects to the foregoing testi- 
mony as inadmissible, incompetent and improperly adduced 


as rebutting evidence. 
Cross kkvamination by Mr. kedson 


X ©. 8. There may be bretzel dough, then, that is much 
harder than the bretzel dough with which you are familiar ? 

A. I do not know that there is any difference in the 
bretzel dough; I just said that. I do not know that there 
is any difference in hard dough from bretzel dough. | 
never understood that there was any difference in it. 

X ©. 9. You have not examined bretzel dough in dif- 
ferent establishments, have you ? 

A. I have examined bretzel dough in Philadelphia, and 
what I know of dough | should judge it to be about the 
same as hard dough for crackers. 

X ©. 10. You are not an expert on dough, I suppose ? 

A. No, sir. 

X QO, 11. Have you ever witnessed the preparation of 
dough for use on a bretzel machine ? 

A. No, sir 

Jac On Rovrn, 


Adjourned until 10 o'clock, a. m., Wednesday, October, 
15, 1884. Wednesday, Oct. 15,-1884, met pursuant to 


adjournment; present as before 
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Joun McManon, a witness recalled on the part of the 
defendants, deposed and testified as follows : 

©. 1. You have been examined in this case,as a witness 
before, I believe ? 

A. Yes, sir. 

©. 2. State whether you know what bretzel dough ts, 
or whether you have ever seen it. 

Objected to as calling for expert testimony, for which no 
foundation has been laid. 

A. I have seen it. 

©. 3. State whether you have ever seen other kinds of 
hard dough for making crackers and other products, or 
know what it ts. 

A. T have. 

©. 4. State whether you have ever seen various kinds 
of hard dough cut by bretzel dies. 

A. Thave seen nearly ail kinds of doughs cut with bret- 
zel dies, and have also seen bretzel dough cut with other 
dies. 

QO). 5. State whether or not you have ever noticed any 
difference in the way these various dies cut the various 
kinds of hard dough. 

A. I never noticed any difference 

©. 6. Where have you seen bretzel and other dies cut- 
ting bretzel and other kinds of hard dough ? 

A. Well, I have seen them cut them in our own factory 
and in bakeries. 

©. 7. State about how often you have seen that done. 

A. Well, on cracker dough I could not say how often 
I have seen it; I have seen it very often—probably hun- 
dreds of times. On bretzel dough I have not seen it very 
often. IT have seen the bretzel only working in our own 
factory. 

©. 8. Krom your knowledge of dies for cutting crackers, 


dies for cutting bretzels on a flat surface, and from wha, 
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you seen done, please state whether or not there is any dif- 
ference between bretzel dough and other kinds of hard 
doughs, which requires any special difference in the kind of 
dies by which they are to be cut, 

A. I do not believe there is a particle of difference ; | 
never found any in trying them. 

©.g. When your firm receives an order to make a die 
to cut any particular form or old product, and such old 
product is furnished to you, state how you proceed to make 
a die to cut it. 

A. Well, we just make a sketch, give it to our pattern 
maker and tell him to make it. 

©. 10. About how many different forms of dies or cut- 
ters for cutting on a flat surface have you made during the 
last few years at your factory, for cutting dough in bakeries ? 

A. I don't know how many, but I presume we have 
made hundreds——different sizes and different shapes. 

©). 11. And do you always proceed in the way that you 
have described ? 

A. Yes, sir; in all cases. 

(). 12. Where an old product is furnished to you, and an 
order to make a die to cut it out of dough on a flat surface, 
state whether or not, in your opinion, any invention or any- 
thing more than mechanical skill is required to make such 
die 

A. I do not consider that‘there ts any invention at all 
about it. We have never considered it such. 

©). 13. How about making a dic to cut a bretzel out of 
dough on a flat surface ? 

A. I do not consider there is any more invention about 
it than there is about making a die to cut any other shape. 

Counsel for complainants objects to the foregoing testi- 
mony as inadmissible, incompetent and improperly adduced 


as rebutting evidence 
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Cross t:xamination by Mr. t:dson. 

X Q. 14. When did you first make a die for cutting 
bretzels ? 

A. I do not remember the date; | know ‘that’the first 
die made for bretzels was made before the tissue of this But- 
ler, Earhart & Crawford patent 

X QO. 15. When did you first see a bretzel machine ? 

A. The one that we made was the first that I ever saw. 

X QO. 16. Before the date of the machine that you made 
for the defendants ? 

A. The one we made for defendant was the first we 
made 

XQ. 17. You had never seen a bretzel machine ? 

A. IT*never had seen a bretzel machine. 

X QO. 18. Ora die in the form of a bretzel ? 

A. No. sir 

X Q. tg. Ona cylindrical or flat surface ? 

A. Not on either. 

X ©. 20. Had you ever heard of there being a bretzel 
machine in practical use ? 

A. I had heard of the cylinder machine 

X ©. 21. Before the date that you made that cutter ? 

A. Yes, sir 

\ ©) 22 lad you eve>©r had if described to you ? 

A. | don't remember whether I did or not. 

X ©. 23. Had your partner seen a cylinder machine ? 

A. | don't know whether he had ever seen one before 
that date or not 

XQ. 24. Were you aware that bretzel cylinder ma- 
chines were in use before that date ? 

A. Yes, or 

X ©. 25. Had you seen either of the patents that had 
been issued to Lampert and Huber ? 


A. he 


I had not. 


X ©. 26. Do you not know, as a matter of fact, that 
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your partner came to Columbus and went to their place of 
business and carefully examined the cylinder machine long 
before you made that ? 

A. No; I do not. 

XN Q. 27. Do you pretend to say that he did not do that ? 

A. I do not know whether he did or not. 

XN Q. 28. How many cutters like the one you made for 
the defendants have you constructed ? 

A. I don’t remember. 

X ©. 29. About how many ? 

A. We made probably three or four; I would not be 
positive about that; we might not have made so many. | 
am away from the factory a good deal. 

X Q. 30, When was the last one made ? 

A. I don’t remember that. 

X Q. 31. About how long ago? 

A. I don’t remember. 

XN Q. 32. Have you ever received any applications ? 

A. We have had very few. 

X ©. 33. Within what length of time ? 

A. We have not had any applications in some time, but 
| don't know how long ago it is since we had an application. 

XN ©. 34. Three months ? 

A. I do not believe we have had any applications in 
three months. 

X ©. 35. Might you not have had one within a month ? 

A. I do not think it possible, for | have been here most 
of that time. | 

X Q. 36. Occasionally you receive one ? 

A. We have had very few applications 

X ©. 37. Do you often have inquiries as to your 
machines ? 

A. We have had parties writé us and ask us about its 
working. 

X Q. 38. As to price ? 

A. Yes, sir 


AN 


A 


A 


A 
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A. 
and what we thought of it 
X QO. 40. 
any reason for so doing ? 
A. 


body with a cutter that we car sell it to. 


» o> 


or not 
~ 4). 42. 


bretzels in your shop on a bretzel machine, referred to in 


| don't remember now how lot 


a> > Mm oo oe > > 


five years 
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What would be your reply ? 


would give them our opinion about the price 


Did you decline to furnish a cutter and give 


Oh, no; we furnish all we can sell. We furnish any- 


[)o you express any opinion as to its utility ? 


Ve generally send them a sample of the goods and 


let them be thetr own judge whether it is what they want 


What was the occasion on which you made 


your direct examination ? 


A. 


In trying the cutter 


The cutter that you had made ? 


sir 


Do vou know William Nichol ? 


. wee 


Llow long have you known him ? 


[ think it was in ’77 I knew him first. 


Where did you make his acquaintance ? 


“it in our own works. 


Was he in your employ ? \ 


‘was at that time 


How long was he in your employ ? 4 
Ww. 


(sive an estimate. 


| could not give any idea of it. I know that he was 
in our employ, and I know that he is not now 


> 2 50 


A year, or five years ? 


know it 1s over ad year, and | don't belreve it is ‘ 


What Is his business > 


He is a pattern maker 
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X Q. 52. Have you had any business relations with 
him or his employer? 

A. Not with Mr. Nichol. I don't know who his em- 
plover ts. 

X Q. 53. Do you know, either personally or by reputa- 
tion, the firm of J. W. Ruger & Co., of Buffalo ? 

A. I know J. W. Ruger personally. 

X Q. 54. What is his standing and reputation in the 
trade as an engineer and machinist ? 

A. I do not know anything about his standing. I know 
he has been in the business some time 

XN 0.55. How long? 

A. I don't know how long. 

XQ. 56. What would you say of the firm, if you were 
called upon by a friend to express an opinion as to their 
skillfullness and their responsibility in anything they might 
undertake, as manufacturers of cutters and dies—especially 
of cutters and dies for bakers’ use ? 

A. I don't know as I could express an opinion in that 
respect—as I could give one that would be of any account. 

X 0.57. Do they not stand high, and are they not one 
of the foremost firms in that line of business in this country ? 

A. I donot think so. I think that we are about the 
foremost firm in that line of business 

XQ. 58. You think that they do not do the business 
that you do? 

A. I do not think they do near the business. 

X ©. 59. Were you or your partner—either of you— 
in their employ before establishing yourselves in business 
in Chicago ? 

A. My partner was in their employ—that is, he says he 
was, and I have every reason to believe he was. I never 
Was 

X Q. 60. Are you on good terms personally with Mr. 


Ruger ? 
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A. On the very best of terms, as far as [I am concerned. 

X ©). 61 Hlow is it as to your partner ? 

A. He is on good terms. We feel very good towards 
Vir Rug I probably better than he does towards us: that 
IS my Opinion 

X QO. 62. I suppose, from your declining to speak de- 
cisively as to their standing in the trade, that there may be 
some rivalry ? 

A [| could not tell: | have not examined their books. 
| know, as to their machines, that many of them have been 
taken out and ours put in place of them 

X 1. 63. What machines ? 

A. Cracker machines 

X ©. 64. For whom? 

A. DD. F. Bremner, of this city; Johnson, Milwaukee, 
Wisconsin; J. B. Kuger, Lafayette, Indiana; Doser Wild 
( racker (Ar. St Louis: If I Lillibridge, 
Minnesota; Blake, Shaw & Co., of Chicago; W. H. Al. 


of Minneapolis, 


drich, of Chicago 

Mr. Kvson: The witness is reminded that the question 
calls for machines that were thrown out because they were 
inoperative and useless, not because, by ordinary use and 
wear and tear, they were in need of repairs. 

Witness: That is what [ mean. They changed them 
because our machine was much better and satisfactory. I 
would name, also, Woodward & Stone, Watertown, Wis- 
consin; ——— Hair, Burlington, lowa. It is so hard to 
remember those things. There are a great many more that 
lf cannot name, because lf cannot remember them without 
my books. If you wish for any more, | will get a list of 
them and bring them over 

X 0.65. Can you not name any parties east of Chicago ? 

A. Yes; Lean name Lewis & Syker, of Detroit. On 
cake and cracker machines | can name Camp, of Philadel- 
phia—I think Wok. Camp; David Carrick & Co., of Phil- 


w/e. 
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adelphia; Stolzenbach,  Zainesville, Ohio; George W. 
Heathman, of Dayton, Ohio; Corle Cracker Co., of Kansas 
City ; T. S. Lewis, Atlanta, Georgia. 

X ©. 66. You swear, Mr. McMahon, do you, that each 
and every one of the parties named by you bought new ma- 
chines from Ruger & Company, and that immediately 
thereafter such machines proved to be inoperative and use- 
less, and that you supplied new machines in their stead ? 

A. No; the machines had been in use some time. They 
had used them and found that they were not satisfactory. 
There are some that had been taken out right off—had 
been taken out in a month or so—two or three months’ 
time—probably in three to four months. Some of them 
had been used some time, but the machine was not worn 
out; perhaps it needed a little repairs, but it could be fixed 
up with very litthé expense, and could be fixed up almost 
like new. 

X ©. 67. Name the parties for whom you took out new 
machines, on the ground that they were useless and inop- 
erative, and supplied new ones, in three or four months’ 
time. 

A. I would name W. H. Aldrich as one party, of this 
city; T. S. Lewis, Atlanta, Georgia, as another one; Corle 
Cracker Co., another. It is pretty hard to remember 
those things. 

X ©. 68. Just state whether you can remember. 

A. No; I cannot remember any more that has been 
taken out inside of that time 

X Q. 69. Did you swap your machines for those pur- 
chased by the parties just named ? 

A. I believe in one case—in the Corle Cracker Com- 
pany—we allowed them a certain amount—lI think we al- 
lowed $100—for the machine which they had paid $550 
for. lam not positive about it; to the best of my opinion, 


they paid $550 to Mr. Ruger 
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X Q. 70. What kind of a machine was that ? 

A. That was a cake machine. 

X @. 71. When was this sale made ? 

A. It was a few years ago; I could not state exact date ; 
I should judge it was probably somewhere from two to 
five years, or three to five years. 

X 0.72. Do you not think Mr. Ruger could name an 
equal number of persons for whom he has exchanged his 
machines for yours ? 

A. I don't believe he could name one party. 

X ©. 73. As I understand you, these were all cracker 
and cake machines ? 

A. Cracker and cake machines. 

X ©]. 74. In all cases, except the two which you have 
excepted, the machinery had been well worn and was in 
need of repairs ? 

A. I don’t know that; I don’t remember the facts. 
They threw the machines out, and they were using the ma- 
chine right along. One of those machines will last a good 
many years by making a few repairs on it; will last I don't 
know how long. 

X ©. 75. Only in two instances did you take the old 
machines in part payment or exchange ? 

A. That is, these three or four machines that I have 
named, that were taken out within three or four months 
from the time they had been put in by Ruger. 

X ©. 76. Generally, did you not take the old machine 
in part payment ? 

A. We have taken some. I[ don't know whether you 
could call it “ generally” or not. There have been some 
that we have allowed something for and put in our machine 
in the place of them. We allowed a small amount, prob- 
ably a little more than what the machine would fetch as old 


iron. 


7 
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X Q. 77. Do you know the firm of Fowler & Rockwell, 
engineers and machinists, New York city ? 
A. I know them personally. I never saw a great deal 
of their machinery for cutters. They have got a very good 
' reputation. 
X ©. 78. <Any better firms ? 
1. A. No, not for the quality of their work. I don’t think 


that there is anybody who stands higher on cutters than 
they do. 


e & X Q. 79. I believe they make a specialty of bakers’ cut- 
ters, do they not ? 
A. They make a specialty of that class of machinery— 
cutters—I believe. | 
Ny X Q. 80. How long have you been in business here ? 
A. Since ‘75. 
X Q. 81. What do you manufacture ? 
A. We manufacture bakers’ machinery. 
. X Q. 82. Exclusively ? 
-_-_ 


A. No; we manufacture pullevs, but then we make a spe- 
4 z cialty of bakers’ machinery ; we do but very little outside of 
that line of business. 

X ©. 83. You cater to the bakers’ trade ? 

A. Yes, sir; we make a specialty of bakers’ machinery. 


Joun McManony. 


Martin DeTAMBLE, a witness produced, sworn and ex- 
amined on the part of the defendants, deposed and testified 
as follows: 


~ ©). 1. State your name, age, residence and occupation. 
A. Martin DeTamble; 35; 303 South Robey; ma- 
| chinist. 
©). 2. Where are you in business ? 
A. On Clinton and Monroe streets, with Roth, McMa- 
hon & Company. 
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QO. 3. What experience have you had, if any, in making 
bakers’ machinery ? 

A. I have had 15 years, off and on, on bakers’ machin- 
ery. I have been longer in the machinist’s business-—about 
20 years. 

©. 4. Do you know what dies for cutting crackers, 
cakes, bretzels and the like articles, are ? 

A. Wes, ow. 

©. 5. Did you ever have any experience in the making 
of such dies ? 

A. A number of years’ experience in making cracker 
dies. 

().6. About how many different kinds of forms or 
shapes have you scen made for cutting cakes, crackers, etc., 
on a flat surface ? 

A. That would be very difficult for a man to tell unless 
he took a catalogue and enumerated them—a great number 
—hundreds of different kinds. 

©. 7. Where a dic is wanted to cut any particular form 
of old product or article, and an order ts given to you to 
make such a cutter or dic, how do you do it ? 

A. Ieither take the cracker or drawing, such as the 
man wants—whatever design he wants—he either gives me 
a cracker or drawing of any kind—and proceed to make the 
pattern and sharpen it up. 

C). 5. If the article which the die was intended to cut 
was some kind of cracker or cake, and a sample were fur- 
nished you, would you make the die to correspond with the 
sample. Is that what you mean ? 

A. Fae, oF. 

©. yg. How ts it about the making of dies to cut bret- 
zels? State whether you proceed in the same way 

A. 1 would 

C). 10. State whether or not, from your experience in 


making different dies to cut crackers, cakes, bretzels, ete., 
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on flat surface, any invention would be required to make a 
die for such purpose, 

Objected to because no foundation has been laid for ex- 
pert testimony. 

A. I should not consider it so. 

©. 11. State whether or not it requires anything more 
than ordinary skill to make such. 

Same objection. 

A. No, I think not. 

©). 12. Have you ever seen different kinds of hard 
doughs for making crackers, bretzels, ete. ? 

A. Yes, sir. 

©. 13. Did you ever see such doughs cut on different 
kinds of machines ? 

A. Yea, or. 

©. 14. State whether or not a die for cutting bretzels 
will work successfully and satisfactorily on other kinds of 
hard dough, or not. 

A. It will 

©). 15. State whether or not there is any difference in 
the different kinds of doughs that would require a different 
kind of die to cut them. 

A. There is not, in my Opinion. 

Counsel for complainants objects to the foregoing testi- 
mony as inadmissible, incompetent and improperly adduced 


as rebutting evidence. 
Cross k:xamination by Mr. k:dson. 


X ©. 16. Did you ever prepare any bretzel dough for a 
machine ? 

A. I never prepared any; no, sir 

X Q. 17. When did you first make a bretzel die ? 

A. 1 could not tell you now 

XN ©. 18. As nearly as you can remember ? 


A. I could not tell you 
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Xx () [¢). Dic! you CVeT make one ? 

‘ ves, ow 

X Q. 20. When ? 

A. Sometime ago; | could not tell the exact date; it ts 
over a year ago—a great deal over a year ago—but just 
what date it was [I could not tell vou 

X () Zi LD icl you evel he arot a bretzel dic before you 
made one ? 

A. I made the first bretzel die that IT ever saw 

X Q. 22. Or pattern ? 

A. I did not make the pattern 

X ©. 23. You made the die from the pattern ? 

A. A casting was made from the pattern; I sharpened 
up the casting 

X QO. 24. Who made the pattern ? 

A | could not tell you 

X ©. 25. Where was it made ? 

A. In Chicago, I think ; I don’t know positively 

X (. 26. Who furnished the pattern to you ? 

A. That [I could not say positively ; it was furnished at 
the office | WialS with Roth, Nik Mahon N Co. 

xX () 27. You do not claim, then, to be the first designet 
of a bretzel dic ? 

A. | do not. 


XQ. 28. What do you mean by “ sharpening up ? ” 


A. I mean to take the casting and file it sharp 

\ () 1). Lhe edves ? 

A That is, to hile to an cdve 

X ©. 30. You do not change the contour or form or 
appearance of it, in sharpening: it ? 

A. No, str; no more than filing it one way or the other 
a little bit; that ts all 

Marvin DeTampit 


| 
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STATE OF ILLINOIS, ) 
Cook CouUNrS 


I, k. F. Hubbard, a Notary Public in and for said county, 
in the state aforesaid, hereby certify that all the proceedings 
aforesaid were had as stated, in the cause named in the 
caption hereto; that | was attended by the counsel named 
in said caption at the time and place therein stated, and by 
the witnesses, William Nichol, Charles Sawyer, George B. 
Durkee, Henry Callahan, Jacob Roth, John MeMahon and 
Martin DeTamble, who were of sound mind and lawful 
ave; that said witnesses were first duly sworn to testify the 
truth, the whole truth and nothing but the truth, in’ said 
Cause: that their depositions were reduced to writing mn 
their presence and from their statements; and that after 
carefully reading the same over to them they subseribed the 
same as and for their depositions in said cause 

| further certify that I am not solicitor or of counsel for 
either of the parties in said cause, nor in any way interested 
in the event of said cause 

In witness whereof | have hereunto set my hand and 
notarial seal this 18th day of October, A. D iSS4 

lk. FF, Henparn, 
Vetary Publi 
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STIPULATION. 


The said complainants having this day paid defendants 
STOO, as provided, the order of said court entered in said 
cause on March 23, 1885: | 

It is hereby stipulated that complainants may take the 
depositions of (recor: \V learhart, Win \I. Craw ford. John 
r7 Taylor and Alexander Raric, before ©; O). Tlunter, lisq., 
Notary Public, No. 1 Tlorton block, North .High) street, 
Columbus, Ohio, beginning at 10 a. m., Monday, April 20, 


i885, and that the thirty days given tor taking 


. 


said depositions 
1) said court, on March 22d, shall be extended On. day, 
and that said depositions may be read in said cause in same 
manner and with same effect as though taken before a reg 
ularly appointed examiner : 
PRANK BAKER, 

For Complainants 

BANNING & BANNING, 


; ; 
Na ‘le {fe § fo) J), fe Weeladii fs 


We hereby consent that Mr Cc. Po L.. Buth r. hi write the 
annexed at Postllons, 

We consent that the exhibits unattached to the deposi 
Lions, and the «ac Positions, be sent I> the Notary directly to 
Frank Baker, one of the solicitors for complainants, at 
Chicago 

We waive all irregularities in said depositions and in the 
caption and certiheate thereof 

BANNING & BANNING, 
hor Detendants 

s. i. TAYLOR, 


heor ( OM Plarnants 


Dated Columbus, Ohio, April 2tst, 1885 


281 


DEPOSITION OF JOHN C. TAYLOR. 27 1 


Proofs taken before me, C. O. Hunter, a Notary Publte of 
the County of Kranklin, State of Ohio, for final hearing in a 
cause pending in the Circuit Court of the United States for the 
Northern District of /linots, wherein Lheodore Hf. Butler, 
George IV. karhart and Wilham AM. Crawford are complain- 
ants, and George Steckel and lrederick Steckel are defend- 
ants, pursuant to the annexed consent, and atthe time and place 
therein mentioned 

Present—Edward L. Taylor, on behalf of plaintiffs, and 
Phomas A. Banning, on behalf of defendants, 

Joun C. Tayior, of lawful age, being by me first duly 
sworn, as hereinafter certified, deposes and says as follows: 

(1. State your name, age, occupation and place of res- 
idence 

A, My names John ©, Taylor; I am forty-seven years 
of age; Tam superintendent of Columbus Machine Com- 
pany, and a machinist by occupation, and my place of resi 
dence is Columbus, Ohio 

(> Hlow long have you been engaged in your occu- 
pation of a machinist, and what experience have you had as 
such ? 

A. Twenty-eight years; experience of a general ma- 
chinist. Twas with HE. & F. Blandy, of Zanesville, twenty- 
[WO Vedrs | they carried on a eeneral machine business, 
making portable and stationary engines and doing a general 
machine business. The last cleven vears | was with them 
| was foreman of their shops 

3. State what relation you have sustained to the 
Columbus Machine Company, and how long you have been 
with them 

A. TL have been foreman of their machine shops one year 
and general superintendent for the last year 

. 4. State whether you have seen and examined the 


Marvin bretzel cutter, the original of which is now shown 


2 COMPLAINANTS’ EVIDENCE IN REBUTTAL. 


you and of which defendants’ exhibit No. 7 1s one 
of the cups, and if so, state whether or not said machine 
had been used in the practical operation for which it was in- 
tended, namely, the cutting of bretzels from sheet dough ? 

A, I have examined it and, to the best of my judgment, 
it had not been used, as upon the examination the original 
filings were adhering to the cutter and it could not have 
been used without the filings being removed by the action 
of the cup. 

(©. 5. Please state whether or not, in your examination 
of said Marvin bretzel cutter, the moulding sand still ad- 
hered to the bearing on said machine. 

A. I found sand adhering to it, but whether it was 
moulding sand or not I would not testify; to the best of my 
knowledge it was. 

(©). 6. State whether or not the moulding sand, or such 
sand as you found adhering to the bearing of said machine, 
would have been there if said machine had been used, in 
practical operation 

A. It could not. 

©. 7. State if, in your examination of said machine, you 
found any evidence that said machine had been used in the 
practical work of cutting bretzels from sheet dough. 

A. I did not. 

QO. 8. State whether or not you have seen and examined 
defendants’ exhibit Nos. 14 and 15, representing dies 
or punches for cutting letter & and B, and have you 
worked, or seen the same worked, and if so, with what re- 
result? (Above exhibits here shown witness.) 

A. Have examined them and seen them worked on 
dough. As cutters, | do not consider them a success; as a 
stamp, they might work, but cannot cut unless the waste 
dough or cuttings have some way of passing off, which in 
my examination | do not find. 


O.9. State whether or not you mean that the tubes in 


DEPOSITION OF JOHN C. TAYLOR. 273 


the centre of said letters have no outlet, or whether they 
are so constructed that the dough cannot be forced through 
them in practical operation of said machine. 

A. They are not constructed in a practical manner. To 
the best of my knowledge the dough will stop the tube up 
without doubt, and when it does that, it is not a cutter. 

©. 10. You have said, in answer to question number 8, 
that said machine might do as a stamp, but not as a cutter, 
Please state more fully what you regard as the difference 
between a stamp and a cutter. 

A. I mean that the machine, to be a cutter, must re- 
lieve itself of all fragments of dough or cuttings, which this 
machine does not. I mean by stamping, that it is not nec- 
essarily a cutter, but simply to make the impression of the 
letters or forms that may be desired. 

©. 11. State whether or not you have seen in practical 
operation the complainants’ bretzel machine, as represented 
in the patent sued on in this case, and if so, state what you 
found the fact to be as to said machine being a practical, 
good working machine, or otherwise. 

A. I have seen the said machine in practical operation, 
and would pronounce it, in my best judgment, as near per- 
feet as possible for the purpose used. It did good, practical 
work. 

Cross :xamination by Mr. Banning. 

X Q. 1. What experience have you had, if any, in ma- 
chinery used by bakers ? 

A. In the past two years considerable experiénce with 
bakery machinery, and also have made one cutter complete 
and done considerable repairs on others. 

X Q. 2. For whom did you make this complete cutter, 
and make these repairs? 

A. Butler, Earhart & Co. 

X Q. 3. On what machine was it that you found filings 


and sand, as you have testified in your direct? 


°) } 
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A. On that machine (pointing to one in the room). I 
believe they call it the Marvin cutter. 

XY. 4. You mean their large form containing four cut- 
ters, and out of which one has been taken? 

a tee 

XN @. 5. Did you find any filings or sand on their single 
cutter, marked defendants’ exhibit No. 7 ? 

A. At the time of my examination of said cutter; yes. 

XQ. 6. Do you mean this single cutter marked de. 
fendants’ exhibit No. 7? 

A. To the best of my knowledge, that ts the cutter. 

X ©. 7. Will you swear positively that you found san 
and filings on the single cutter marked defendants’ exhibi 
No. 7? 

A. Atthe time of my examination, and believing tha 
to be the cutter that IT) examined most carefully, to the 
question: | answer, yes, at that time. 

XO. 8. Will you swear positively that this cutter, de 
fendants’ exhibit No. 7, was the identical cutter you exam 
ined and on which you found filings and sand ? 

A. To the best of mV know ledge, Ves, 

X QO. 9. Who had the cutter, and where was it wher 
you examined tt? 

A. At the office of Butler, karhart & Company. 

\ {) 1Q, low lone had it been there ? 

A. That I know nothing about. 

\ () tt. Where was it at their office ? 

A. Setting on their desk in the office. 

X% QO. 12. So that anybody going into their office could 
have seen and examined it? 

A. That | know nothing about—the time it had been 
there—but know it was there for my examination. 

X 0. 13. Who examined it, or looked at it, or was 
present the time you examined it ? 

A. Mr. Earhart, Mr. Crawford and mvself 
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X ©. 14. Was there any attempt, so far as you saw, to 
take particular care of it, so that nobody coming into the 
office could see or handle it? 

A. Only so far as I could see that people coming into 
the office would be permitted, or suppose that they had any 
right, to interfere with anything placed upon the proprie- 
tors private desk. 

XQ. 15. Was it taken out of any drawer when you 
came to examine it, or placed in any drawer when you 
were done ? 

A. To the best of my recollection now, it was not, but 
| think was unwrapped from a bag or sack, as near as my 
recollection goes. 

X Q. 16. Do you know that this filing and sand found 
on the cutter, defendants’ exhibit No. 7, had not been placed 
there by some one ? 

A. In regard to that, I can say nothing. 

X 0.17. If somebody had placed it there for the pur- 
pose of allowing you to find it, you are not aware of it; 1s 
that what you mean ? 

A. That is what I mean; yes, sir. 

X ©. 18. That might have been done, as far as you 
know, might it not ? 

A. Such athing could be possible. 

X @. 1g. If the cutter had been filed for the purpose of 
sharpening it after it had become dull from use, filings 
would be produced such as you found, would they not ? 

A. Such a thing might occur. 

X Q. 20. Where did you see these cutters for the char- 
acter & and the letter B tried, as you have testified in your 
direct ? 

A. In the office of the Columbus Machine Company. 

X Q. 21. Who was present at that trial or experiment ? 

A. Mr. Earhart and myself 

X Q. 22. How were these cutters for B and & tried ? 


+) 


RO 
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A. Tried or a piece of rolled dough that Mr. Farha 
brought with him wrapped in paper. 


X ©. 23. How were the cutters applied to the dough ? 


A. The dough was laid upon a desk and the cutter: 


pressed down upon it in the only proper way that it coul | 


be applied 

X ©. 24. What way was that? 

A. By taking the cutter in your hand, laying it upo 
the dough, pressing the cutter down and attempting to cu 
the letters out 

X Q. 25. The attempt was made then by hand powe: 
was it? 

A. It was 

X ©. 26. How are these cutters generally used in actua 
work in bakeries—by hand or machine power? 

A. By hand machine and by power machine. 

X ©. 27. At the trial or experiment that you have tes 
tified about, these cutters fora Band & were held in th 
hands and pressed down upon the dough, as I understoo« 
you. Is this correct ? 

a ee. 

X Q. 28. In saying that such cutters are used in actua 
work at bakeries, both by hand and power machine, do you 
mean, by hand machines, that the separate cutters are taker 
in the hands and pressed down upon the dough, as wa: 
done by you in the experiment about which you have 
testified ? 

A, Such is not my meaning. 

XN Q. 29. As a matter of fact, such cutters are placed in 
machines which are run by power or bv hand, usually a 
number of them, so as to cut a number of cakes, letters 
bretzels, etc., at the same time, in the actual work of bak. 
eries, are they not? 

A. Yes. . 


X ©. 30. As [I understand you, you have never seen 
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these two cutters, about which we have been talking, marked 
defendants’ exhibits numbers 14 and 1§ and intended to 
cut the letter B and the character &, actually operated or 
attempted to be operated in a machine run either by hand 
or by power, as they are usually worked in barkeries; is 
this correct ? 

A. I have not; it is correct, 

X ©. 31. How many letters B, or characters &, did you 
try to cut at the trial which you witnessed at the office of 
the Columbus Machine Company ? 

A. About half a dozen of each; did not count them. 

XN ©. 32. This was the only trial of these cutters which 
you ever witnessed ; is that correct ? 


a Re 
Re-Direct Examination by Mr. Taylor. 


R-d. QO. 1. When you examined defendants’ exhibit num- 
ber 7 and found filings, sand, ete., as you have testified, 
state whether or not the same appeared to be original filings 
and sand adhering from original castings. 

A. To the best of my ability, | would answer that they 
had not the appearance of being new. 

R-d. ©. 2. Did they or did they not have the appearance 
of being such as would adhere to the machine or cup from 
its original construction ? 

A. They had the appearance of being there from the 
first, so far as I was capable of judging. 

R-d. O. 3. Did you examine the whole machine, the 
Marvin cutter, and all of the cups—five cups, or only one 
cup ? 

A. My recollection is that I examined three of the cups 
and found the same appearance in all that I examined. 

R-d. QO. 4. State whether, or not the pressure or power 
that you applied to the dies for cutting letter B and charac- 
ter & was equal to, or greater or less, in the test which you 
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made with Mr. Earhart, than that which would ordinari 


be applied in practical use. 
A. I should say the pressure was greater than would 


allowable on a machine My reason for this ts that ¢! 


pressure eXerted upon the cutters by hand would, in tl 
machine, if applied with the same force, no doubt, c 
through the apron that carries the bretzel or dough, ther 


by ruiming the efficiency of the machine. 


Re-Cross fevamination by Mr. Bannin 


RK. XO. 1. In making the trial with the cutters B an! 


& on the desk of the Columbus Machine Company's offi 
did you cut throngh the dough and injure or mar the des 


in any way, or that on which the dough lay ? 


A. We did not, because the letter B and & choked wi 
dough, preventing the cutter from passing through, or ot! 
erwise, in my opinion, it would have cut and marred th 


de Kk. 


ae ete You think these cutters, if put into a ma 
chine and applied with the same power or pressure that vo 
employed at the trial, would cut through the dough and in 


jure or destroy the apron on which the dough ts placed ? 


\ \I\ answer ts that thes would not, because thr 


choking of the cutter, as T have tormerly stated, will no 


allow the cutting out of the letter, but will only stamp then 


not cut them 


x \ c) N lt the holes hor the passage ot the SCT AL) 


which vou say choked up, were made larger, would thes 


then choke up? 


” 
A. In my judgment, that would be remodeling the ma 


chine and thereby, as you can do with other machines tha 


are not practical at first, you may overcome difficulties an 


make practical what, in the original machine, was not 


R NO. 4g Twillask vou again if they would hav 
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choked up, in your opinion, if the scrap passage had been 
enlarged somewhat ? 

A. I will answer, that so far as the scrap passages are 
concerned, if enlarged, I see no special reason why the ma- 
chine could not be made to work. 


Joun C. Tayor. 


GEORGE W. EARHART, of lawful age, being by me first 
duly sworn as hereinafter certified, deposes and says, as 
follows: 

(). 1. State your name, age, occupation and place of 
residence, 

A. George W. Earhart; about 50 years of age ; manu- 
facturer of grocers’ goods; Columbus, Ohio. I am one of 
the complainants and have already testified in this case. 

Complainants offer in evidence a certified copy of a letter 
from the files of the Patent Office, dated January 8th, 1885, 
addressed to Edson Bros., and signed Schuyler Duryee. 
Same marked Complainants’ Exhibit Earhart No. 1, April 
20th, 1885 

Defendants’ counsel objects to the admission of the fore- 
voing instrument in evidence as irrelevant and immaterial. 

(). 2. Please examine complainats’ exhibits Earhart Nos 
2 and 3, herewith shown you, and now offered in evidence 
and attached to their deposition, and explain the same. 

A. They are photographs of the Lampert and Huber 
patent cylinder bretzel machine. Exhibit No. 3 shows the 
machine with the dough passing through it, and Exhibit 
No, 2 the machine not in Operation 

WO. 3. Please examine the complainants’ exhibit, Ear- 
hart No. 4, April 2oth, 1885, consisting of nineteen dia- 
crams or sheets of drawings, numbered from 1 to tg con- 
secutively, now offered in evidence and herewith attached, 
and made a part of their deposition, and, having examined 


said exhibit, explain the same 
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A. Sheets Nos. 1, 2 and 3 of this exhibit show bretze 


of three different sizes, column of figures on the left han | 


side being top, bottom, front and side views respectively of 


complainants’ bretzel. The columns on the right are simi!: 
views of the hand made bretzel. Sheet No. 4 has, on th 
left hand side, series of views of the bretzel made on th 
complainant’s machine, on the opposite side similar vies 
of a bretzel made by die, which 1s an exact counterpart 
the configuration of a die made in imitation of a hand mad 
bretzel, In the views, the hand made bretzel the arm 

which corresponds to the arm a’ in complainants’ bretze 
is about one-half as large as the arm /, which it intersect: 
whereas the arm a’ of complainants’ bretzel is the sam 
size as the arm with which it intersects. Sheets Nos 

and 6 are plaster casts with section views of cach—left han 
column of figures representing views of casts of complain 
ants’ bretzel, and the right hand column that of casts mad 
from hand made bretzels. In all of the sectional views th 


cast of complainants’ bretzel, the grooves representing th 


bow, loops, arms, and the twist, are all on the same plane, 


whereas, in the sectional view of the cast of the hand madi 
bretzels, said parts are on different planes. Sheet No. 

shows on the left plan and sectional views of complainants 
die: on the rivht the plan and sectional views of a cutte 
the counterpart of a hand made bretzel. Sheet No. 8 show: 
a drawing of complainants’ exhibit A, showing a plan view 
also a side elevation partly broken away to show one of thi 
creasers, and their relative position in reference to the cut 
ting edge of the die. Shect No. 9 shows a perspectiv: 
view of complainants’ exhibit, March, 1882, with the sid 
partly taken away. Sheet No. 10 shows complainants’ ex 
hibit brass cutter, in perspective and in_ section, the latte 
exhibiting the relative position of the creasers with refer 
ence to the cutting edge. Sheets Nos. 11, 12 and 13 ar 


views of complainants’ exhibit New York machine. In No 


* 
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11 see section on y y, and in No. 13 the creasers are on the 
same plane as the cutting edge of the dies. Sheet No. 14 
is a bottom plan view and side elevation of defendants’ ex- 
hibit No. 1. Sheet No. 15 exhibits a plan view, a side eleva- 
tion and a section of defendants’ exhibit No. 14, the small 
tubular punches being the same diameter throughout their 
whole length. Sheet No. 16 shows a plan view, side eleva- 
tion and a section of defendants’ exhibit No. 15. The sec- 
tional view shows one of the internal tubular punches of 
the same diameter throughout its length, while the other 
one has a tapering bore, the cutting end being the largest. 
Sheet No. 17 shows a plan view, a detailed view, a detailed 
elevation and detailed section of defendants’ exhibit No 7, 
which, aside from the clearers, is made up of five separate 
pieces, consisting of one outside shell, one inside cutter 
(containing three tubes), three creasers, the latter making 
five creases, while the cups in our machine are made in one 
solid piece. In the plan view all the creasers are in place. 
In the detailed view the internal cutter, four of the creasers 
and the securing rod have been removed. In the detailed 
elevation and detailed section of the internal cutter the 
former shows one of the slots over which the creasers are 
placed, and the latter the socket for receiving the twist. 
Sheet No. 18 shows a plan and side elevation, partly broken 
away, of defendants’ exhibit No. 2. Sheet No. 19 shows a 
side and end elevation of the Marvin cutter, from which de- 
fendants’ exhibit No. 7 was taken. This was drawn after 
said exhibit No. 7 was removed therefrom. 

©. 4. Have you examined the Marvin cutter now pres- 
ent, and from which defendants’ exhibit No. 7 was taken? 
and if so, state whether, from your examination, the same 
had been subjected to practical use, or had the same been 
newly made and constructed ? 

A. 1 have taken apart and examined the said Marvin 
cutter and found evidences present of its never having been 
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subjected to actual use. These evidences consisted of filin 


produced in the construction of the machine and mouldit y } 
sand still remaining upon the bearings. These filings we ¢ , 
in greater part found on the inner walls of the tubes throug } 
which the SCTap passed. If said cutter had been operat: G ai 


upon a sheet of dough, a few evolutions would have e 
tirely cleared off both the filings and the moulding sand. 


(). 5. Have you worked the Marvin cutter and prac: - 


cally tested the same; and if so, with what result as to su. - 


cessful operation or otherwise ? = 
A, | worked said machine and produced voods with 

samples of which T now identify and produce. They a: a Y. 

contained in four small boxes, which said boxes are co f 

tained in a brown box. bias 


Said goods (bretzels) offered in evidence and mark«e d 
“Complainants’ exhibit, karhart Number 5. April 2ot 
1885." 

The exhibit mark is placed on the outside and inside 


said brown box, and the sub-numbers t to 4 placed on the 


four small boxes. 
(Witness continuing.) Box No. 4 of said exhibit contain » 


unbaked product of the dies cut from the thick sheet 


dough. Box No. 2 contains the same in a baked fort». 7 
| Box No. 3 contains the product of the dies when cut fro ‘v. 
a thinner sheet of dough. Box No. t contains the same is «}/ 


No. 3, in a baked form. [I found in operating the Marv 4 

machine upon a sheet of dough of sufficient thickness | 

show the twist that the dough was forced up into the Opel! 

ings surrounding the clearers. The creasers cut down int» f 


the dough to such an extent as to almost cut the bretz | 


into pieces. The plastic bretzels thus cut stuck tight to tl 


| die and could not be removed by operation of the clearer 
In order to remove them a sharp instrument had to be use | 
with the hand, and even then great care had to be exercise | 


to get them out whole. When dies were operated upon 


' . 
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thin sheet of dough so that the product would not remain 
wedged into the die, no laps or twist was shown and the 
bretzels were but partially formed. Altogether said cutter is 
totally worthless as a practical machine for the purpose for 
which it was made. The creasers showing the laps and 
the twists in the Marvin cups are in three separate pieces 
fastened with screws, while the other cutting parts of the 
cups are formed of two separate pieces ; this of itself would 
make it impracticable as a bretzel machine. 

().6. Have you examined and subjected to practical 
operation defendants’ exhibits Nos. 14 and 15 for cutting 
letter B and character &, and if so, state the result of your 
examination and practical test and state whether or not, in 
your opinion, from said examination and test, said exhibits 
can be made to perform well as machinery for cutting sheet 
dough into letters and characters. 

A. | have examined said exhibits and worked them up- 
on dough. So far as these exhtbits represent a practical 
machine for cutting from dough cakes or crackers in these 
shapes, they are a fraud. The inner tubes of exhibit No. 14 
are so constructed that they will not pick up and carry off 
the inner scraps, and the same may be said of exhibit No. 
15. I found in testing these two exhibits that after three or 
four operations upon a sheet of dough that the scrap cut out 
by these inner tubes was forced into them so tight that they 
could not be dug out with the blade of a pen knife. After 
they became so clogged the machine was totally inoperative. 
Ifa series of dies like their exhibits were mounted upon a 
machine and put to practical use for cutting out of dough 
these forms, they would be absolutely worthless. I have 
here a sample of the product made on these exhibits at the 
time I tested them, after the fifth or sixth impression. 

Said product offered in evidence, and same marked Com- 
plainants’ Exhibit, Earhart No. 6, April 20th, 1885. 


This said exhibit shows the operation of these dies upon 
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the dough after the tubes had become clogged with tl 


scrap after the sixth impression. Under a heavy pressur 


fully equal to that which would be brought upon them by 


power machine, they refused to cut out the shapes, bu! 


simply stamped the impression. No amount of pressure 


could be brought upon them sufficient to make them cut ‘ 


out these shapes. If the pressure was extreme the di 


would simply displace the dough and not cut it. 


©. 7. State whether or not you have made any cast 


dies or models of bretzels. If so, state the facts in that r 


spect and explain the same. 

A. I have made other casts and dies and have produce | 
| eoods on them. 
| Plaster cast produced and marked in evidence, Complair - 
: ants’ Exhibit, Earhart No. 8, April 20th, 1885. 
Also plaster cast marked in evidence, Complainants’ E» 
| hibit, Earhart No. 8, April 20th, 1885. 

Also a wood bretzel die nlarked in evidence, Complait 
ants’ exhibit, Earhart No. 9, April 20th, 1885. 


Also a box containing two small boxes which contain th: 


product of the above Exhibit karhart No. 9, same marke | 


in evidence, Complainants’ Exhibit Karhart No. 10, Apr | . 


| 20th, 1885. } 
Also a box containing a baked and unbaked product of o! » 
|| complainants’ machine sued on in this action. Sam 1 a 


! marked in evidence, Complainants’ Exhibit, karhart No. | 
ip April 20th, 1885. 


Also a box containing assorted sizes of hand made bre 


zels. Same marked in evidence, Complainants’ Exhibi , 
Karhart No. 12, April 20th, 1885. 
(Witness continuing.) Complainants’ I:xhibit, Earhart No. | . 


is a plaster cast of bretzel made upon complainants’ machin: 
sued on herein, showing grooves of the bow, loops, arm 
all substantially on the same plane. Complainants’ Exhib ° 


Karhart No. 8, in a plaster cast of a hand made bretze 
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showing the grooves on different planes. Complainants’ 
Exhibit, Karhart No. 9, showing a wood die made to con- 
form to a plaster cast of a hand made bretzel. Complain- 
ants’ Exhibit, Earhart No. 10, sub-number 1 thereof, contain 
bretzels made upon the wood die, Complainants’ Exhibit, 
Karhart No. 9g, run from a thick sheet of dough. Box sub- 
number 2, of said exhibit No. 10, contains bretzels made 
upon Complainants’ Exhibit, Earhart No. 9, run from a thin 
sheet of dough. Complainants’ Exhibit, Earhart No. 11, 
box marked sub-number 2, contains bretzels made upon de- 
fendants’ machine, sued on herein. Sub-number 1, of said 
exhibit 11, contains baked bretzels made on complainants’ 
machine sued on herein 
Six o'clock p. m., adjourned to Tuesday, April 21st, 1885, 
at 8:30 a.m. Tuesday, April 21st, 1885, 8:30 o'clock a. m., 
same appearances. 

GreoRGE W. EARHART, Witness, continuing in further an- 
swer to question No. 7: 

Some of the distinguishing {atures between the casts and 
dies of complainants’ machine sued on herein and those 
made to conform to a hand made bretzel are these: That 
the grooves forming the bow, the loops, the arms and the 
twist in our die sued on herein are all on one contin- 
uous plane, broken only by the creasers. The creasers are on 
a different plane, raised within the grooves, while in a die 
and cast made to conform to a hand made bretzel, as in 
complainants’ exhibit, Earhart No. 9, the grooves are on 
different planes, and the end creasers are on a plane below 
the bow, which they join, and are the reverse of that shown 
in complainants’ die in patent sued on. On dies constructed 
with the grooves on different planes, as shown in complain- 
ants’ exhibit, Earhart No. 9, when operated upon a sheet of 
dough of sufficient thickness to fill them up and form the 
shape of a bretzel, the result is that the more shallow por- 
tions of the groove or die are filled up first and thus prevent 
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the cutting edge of the die from descending far enough to 
cut out the bretzel and thus preventing the dough upon 
which they are operated from filling up the deeper portion 
in the grooves. And if the dough was forced into these 
erooves by hand so that it would fill all parts of the grooves 


(as I_ had to do it in order to make full form pretzels in ex- 


perimenting) then the dough would be forced also into the 


chambers through which the clearers work, which, in con- 
nection with the points er laps running under the bow and 
extending beyond its outside line, fastens the bretzel so 
firmly into the die that they cannot be discharged by clear- 
ers and could not be taken out by hand, unbroken, except 
with the greatest care, even if they were cut entirely off by the 
use of the hand. When these dies are operated upon a thinner 
sheet of dough adapted to the shallow portion of the 
grooves, the product would only show the outline of a bret- 
zel in an unfinished state, minus the twist and the end laps. 
A series of dies of this character, mounted upon a machine 
and put to practical use, would be an entire failure for mak- 
ing bretzels, while, on the other hand, a series of dies like 
those represented in complainants’ patent sued on, mounted 
on a machine and put to practical use, are a complete suc- 
cess. Bretzels made upon a die the exact counterpart of a 
cast of a hand made bretzel, if they could so be made, would 
be unsightly, uneven and ill-shaped, as shown in complain- 
ants’ exhibit, Earhart No. 10. They would break easily in 
shipping, being very uneven. Some portion of them being 
too small and other parts too large they bake unevenly. 
While the larger parts are baking the smaller portions char 
or burn. It spoils the color and gives them an unpleasant 
taste and injures their sale. For these reasons hand made 
bretzels are mostly made large, whereas bretzels made up- 
on complainants’ machine, sued on herein, are uniform in 
color, size and shape ; the bow, arm, loop and the twist are 


nearly of the same diameter, which gives them an evenness 
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in baking and the uniformity of color throughout, and gives 
them strength enough to resist pressure or blows and pre- 
vents them from breaking in shipment. They can also be 
packed in a given space in much greater number. Small 
bretzels, of the size made upon complainants’ machine sued 
on, are greatly preferred to the large ones, such as are made 
by hand. Our patent machines were the means of intro- 
ducing the small bretzels to the trade to a great extent. 
Complainants’ die, shown in their patent sued on herein, 
while it makes a fair imitation of a hand made bretzel, the 
difference not being noticeable, except to experts, it has the 
advantages set forth in consequence of the changes 
as described. They are also unlike dies used by bakers for 
cutting or stamping out the various kinds of cakes, crack- 
ers, etc., in this; they are curved in their longitudinal and 
transverse axes, instead of being straight. They mould the 
form and cut out the bretzel at one and the same time and 
operation. In these particulars they differ from all other 
dies used by bakers. 

(). 8. State if any person of the firm of Marvin & Com- 
pany, of Pittsburg, Penn., or connected with or representing 
said firm, visited the shops of Butler, Earhart & Co., Co- 
lumbus, Ohio, in the year 1881, and, if so, if you can, who 
it was that made such visit, the date of the visit, and whether 
or not said person was allowed to and did examine your 
machine for the manufacturing of bretzels. State fully all 
the facts in this connection. 

A. Mr. Rumsey, a member of said firm, visited our shops 
prior and subsequent to June, 1881. The ostensible pur- 
pose, as we understood at the time of these visits, was with 
the purpose in view of purchasing one of our bretzel ma- 
chines, and, with a view to making a sale of one of these 
machines to his firm, we showed him our machines. He 


examined them in detail and departed, saying that they 
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~> 


would consider the matter of purchasing and advise us of 


their decision at some other time. 


©.9. State whether you are acquainted with William 


Gohl, of Baltimore, Md., and if so, what is his business ? 


A. Iam acquainted with Mr. Gohl. He is a bretzel 


manufacturer and a specialist in that line of business. 

(). 10. State whether or not you sold Mr. Gohl one of 
your bretzel machines. State also whether you know that 
he has operated it and is now operating it, and, if so, with 
what success. 

A. We sold him one of our bretzel machines and he is 
operating it, and has been, since it was set up in his_ shop, 
with entire success and satisfaction to himself. The pur- 
chase of this machine by him was made about one year ago. 

(). 11. State how many of your machines sued on herein 
have been sold by you. 

A. We have sold four of these machines and have more 
of them engaged at a price agreed upon at which the parties 
will take them if they will work satisfactorily when they 
see them in operation. 

©. 12. State whether or not the royalty on the manufac- 
tured goods from your two machines is the same ? 

A. The royalty which we ask and get on our patent ma- 
chines sued on herein is uniform with that which we ask 
and get on the goods made on the Lampert and Huber 
patent cylinder machine 

©. 13. State how long it was before your application for 
patent numbered 274,264, sued on herein, was filed, that 
you took steps to secure it. 

A. Qur application was filed july Oth, 1882. It was 
about six months before that time, in January of that year, 
that we first took steps to secure it. The application papers 
were sent to us to be signed about the first of June, 1882. 


We retained the Messrs. Edson Brothers in the case the 
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first part of that year, and they sent us papers, reports, etc., 
in February, March and June, 1882. 

©. 14. Are you acquainted with Jacob Roth, of Roth, 
McMahon & Co., of Chicago ? 

A. Ihave no particular acquaintance with Mr. Roth. I 
know him by reputation, and I have seen him once. 

©. 15. State whether or not you saw him at your own 
factory; and if so, state when it was, and also state whether 
or not he examined your machines for bretzel making and 
your inventions in that behalf. State fully all that occurred 
and what opportunities Mr. Roth had for examining your 
shops, machines and inventions, if any. 

A. I saw Mr. Roth at our place. He called at our 
office and was shown through our shops about the time 
that his firm made the bretzel cutter for Steckel Brothers. 
Whether he saw or had an opportunity of seeing the inven- 
tion in controversy or not, I do not know, nor do I re- 
member, if he was told at that time that we had in contem- 
plation the building of such machines. 

©. 16. State whether or not your machine sued upon 
herein is adapted to a different trade or class of use in ba- 
ker’s business different from that which the Lampert and 
Huber patent is adapted and intended to supply; and if so, 
state the facts in this behalf 

A. The Lampert and Huber patent cylinder machine is 
suitable for those only who desire to manufacture ona 
large scale and to do a wholesale business in the goods to 
jobbers. This machine is suitable only to be run by steam 
power. Our patent machine sued on herein can be run by 
either steam power or by hand, and ean be adapted to the 
wants of the largest or the smallest bakers, and can be pro- 
duced and sold at a price which is only a small fraction of 
that of the Lampert and Huber patent machine. 

Defendants’ counsel objectS to any comparison being in- 
stituted between the patent sued on and the Lampert and 
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Huber patent, as such latter patent is in no way involved 


in this suit. 
is. t?. 


and do know, the general reputation of Roth, McMahon & 


» 


State whether you have the means of knowing, 


Company, of Chicago, as to using inventions and patented 


improvements in baking machines and devices, without au- 


thority from the owner, or of infringing upon the rights and 


patents of others; and if so, state what that reputation is. 


Defendants’ counsel objects to the question as being im- 


material and irrelevant, for the reason, among others, that 


the parties inquired about are not parties to this suit. 


A. I have the means of knowing what their general 
reputation is in this respect, to some extent, and have some 
information in this direction, which is to the effect that they 
do so use patented improvements claimed by others as their 
exclusive property, without authority. 

Counsel for defendants, in accordance with the under- 


standing of all parties, now at this point objects to each and 


every of the foregoing exhibits offered in evidence during 


the direct examination of this witness, as being irrelevant, 
immaterial and possessing none of the requisites of evidence 
—the same having been made by the complainants without 
the knowledge or participation of the defendants, or any 


one representing them. > he 


Cross kvamination by Mr. Ranning. 
X Q. 1. How long has the Marvin cutter been in your 
possession, or the possession of the complainants ? 4 
A. The Marvin cutter has been in our possession several 
months; don’t remember precisely how many. 
XQ. 2. During that time, where has it been kept ? 
A. During that time it was kept wrapped up in cloths, 


placed in a box and stowed away in our office. 
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X Q. 3. During that time, how many persons about the 


office or works could have examined it? 


, ’ A. None, except the members of the firm. 
XQ. 4. Why? 
J » A. Because persons in our employ and others who visit 


the office do not and are not allowed to take liberties of 
that kind. 


. X ©. 5. Is there no one in the office besides members of 
the firm ? 
, A. Yes; there are one or two other persons whose bus- 


iness is in the office. 

X ©.6. Do not employees of the works frequently 
come into the office ? 

A. Yes, sir; they do when called. 

X Q. 7. Do they never come in unless specially called 

' in? 

A. No; they do not, except they come in to make in- 
quiries in regard to matters in regard to their special de- 
partments. 

X Q. 8. Do not parties who are-not inthe employ of 
the firm frequently come into the office ? 

A. Yes; they do, many of them. 

XN Q.9. This Marvin cutter was not locked up in any 
vault or safe, was it, during the several months it was in 

qf 


, 7 e your office ? 
A. It was not, but it was boxed up. 
X ©. 10. Was the lid of the box locked or nailed down 
during all the time this cutter wa#standing in your office ? 
. A. No, sir; it was not. It was simply tacked down 
4 after being taken off, to keep it in its place. 


X ©. 11. Was any special order or instruction given to 
your clerks or employees to the effect that the cutter was 
not to be seen or examined by any of them ? 

A. No, sir; there was not, as it did not seem necessary 
to do so, as they never interfere with anything of that kind 


Na vy 
1 Vz 

292 COMPLAINANTS EVIDENCE IN REBUTTAL. 

placed in our office, and none of them, to my knowledge, 


knew what the box contained or what this cutter was. 


X Q. 12. If these cutters had been filed for the purpose 


of sharpening them after they had been tn use, would not 


filings such as you say you found in the cutters have been ; 
produced ? ; 
A. They would. 
X Q. 13. If somebody had placed them there where - 
you found .hem, you had no means of knowing that fact, 
did you? 7 
A, None, excepting that no one could have so done ' 


without the knowledge of some member of the firm, some 
one of which remains in the office during business hours, 
and the office is locked at other times; and again, if some 
one had so placed them purposely, they would not have 


had the appearance, in connection with the surfaces to 


which they adhered, which they did have. 
X 0. 14. Why? , 
A. Filings taken from other bodies and so applied to ’ 

the surface of these dies would have looked new and shown : 


evidence of having been so applied. 
X 0. 15. Did you test the filings, or have them tested, 
to determine whether they came from the same metal which 


the dies were made of ? 


A. We examined them very closely with a view to that. y d. 
X QO. 16. How? ’ 
A. We removed them with the finger and placed them 
upon paper to ascertain what they were. 
XQ. 17. Did you examine them through magnifying 4 
classes, or have any chemical tests made to determine 
whether they came from the metal of which the dies were nr 
made ? : 
A. No, sir; we did not. We examined them with the 
naked eye, and were satisfied they were the filings incident 
to the finishing of the dies. / 
-# 
r 
Ae 
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X Q. 18. Have you got those filings yet ? 
A. We have not. 
X Q. 19. You understand, do you not, that different 


kinds of iron possess different kinds of minute crystals and 
fibres, so that by chemical and other scientific tests it is 
easy to determine whether any particular filing came from 
any particular specimen of metal ? | 

A. Crystals or fibres might be of different shape, but all 
of the same character. Chemical tests would not show or 
determine that they came from any particular specimens, 
but would show the particular character of the specimens 
from which they came. 

X QO. 20. Do you mean to say that it cannot be deter- 
mined by chemical or other scientific tests that any given 
specimen of filings did not come from any particular speci- 
men of iron? 


A. It could not be determined from such tests what 
particular specimen they were obtained from, as many spec- 
imens might be exactly of the same character. 

X Q. 21. I will put my question this way: You say 
you found some filings on the Marvin cutters; could it be 
determined by any chemical or scientific tests whether the 
filings which vou found on the Marvin cutters did not come 
from those cutters ? 

A. They could by scientific tests determine whether 
they did or did not come from those cutters. 

X Q. 22. And you made no such tests ? 

A. We did not. We simply examined the filings ad- 
hering to the cups with a view of satisfying ourselves that 
they were filings made in the manufacture of the cups, and 


they had that appearance. 


X Q. 23. And from the fatt that you found some filings 
on those cups, you ask the court to disbelieve the parties 


who made the cutters and testified to their having been 
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used. Does this state your position with reference to the 
filings ? 

A. Not exactly. I testified as to the finding the filings 
in the cups and the moulding sand on the bearings, with a 
view to show that the machine had never been subjected to 
practical use. I was not aware that the parties who made 
the machine claimed that it ever had been put to practical 
use, but that it was intended for that purpose, but when 


tested was found to be + failure and thrown to one side. I 


mean by the foregoing part of this answer that I did not un- 
derstand that the parties who made it and who own it had 
testified in this case that they had put their machine to a 
practical use, although Mr. Rumsey, one of the members of 
the firm of Marvin & Co., stated to Mr. Baker and to Mr. 
Banning, in my presence, that they had this machine in 
constant use, and he exacted of them a promise to return to 
him the exhibit defendants’ No. 7 without delay, so it could 


be used with the machine from which it was taken. 


X (. 24. The experiment or trial of letter B and the 
character &, about which you have testified, was the same 
as that testified about yesterday by Mr. Taylor, was it not ? 

A. [experimented with them in connection with him, 


and experimented with them when he was not present. 


X ©. 25. How did you apply those dies for the B and ' 
oe d - 
& to the dough ? ' 
- . & 


A. I placed the dough upon a table and operated the 
dies upon it by my two hands. 

X ©. 26. You have never tried these dies in a machine, 
have you ? 

A. I have not. 

oe 

X Q. 27. Did you notify the defendants, or Roth, Mc- i 
Mahon & Co., or defendants’ solicitors, that you were going 
to make a trial or experiment with those dies and invite 
them to be present? 


A. They knew nothing of my intention in that direction. Fa 
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X Q. 28. When did the complainants, or any of them, 


complete the invention described in the letters patent 

4 , sued on? 

A. I believe I have already testified as to that ona 
former occasion. 

X Q. 29. Please state again. 

A. I could not give a satisfactory answer to that without 
reference to files that I have not with me. It was a long 
time previous to the date of the application, what length of 


time I could not now say, for the reason stated. 

X Q. 30. How many machines or cutters like those de- 
scribed and claimed in patent sued on are in use at the 
present time ? 

A. There is about one in use, but there is another one 
that has just been finished and ready to be sent to the par- 
tics that bought it. 

X ©. 31. The complainants themselves use the Lampert 
and Huber machine, do they not ? 

A. Not exclusively. We use a Lampert and Huber 
machine to turn out bretzels for the trade which we sell. 
We also use our own patent machine, which we run for the 
purpose of exhibiting it to parties desiring to purchase, and 
sometimes to a greater extent than that. 


J X Q. 32. Have any parties, after having used your cut- 


» .; 
= 


ter, under the patent sued on, thrown them aside or ceased 
to use them ? 

A. There is no case in which this was done. 

X Q. 33. Have Roth, McMahon & Co. ever used any 
oi machine of any kind under patents owned by by your firm ? 
s° A. I do not understand that they use machines; I un- 
derstand that they make machines. 

X Q. 34. Have they made and sold any machines of 


any kind under any patent owned by your firm, leaving out 
of question the machine now tn controversy ? 


096 


296 COMPLAINANTS EVIDENCE IN REBUTTAL. 


A. They have not made any machine under any of our 
patents, leaving out the machine in controversy. 

X ©. 35. Who told you that they were in the habit of 
making patented improvements belonging to others ? 

A. J. W. Ruger told me that they were making ma.- 
chines that were infringing upon his patents. Henry S. 
Dosh, of Baltimore, also stated to us that they were manu- 
facturing machines that were an infringement of his rights. 
Our firm also claim the same thing. 

X (). 30 Any others ? 

A. There are no others that have so stated to me indi- 
vidually. 

X mh oo. You know it to be a fact, do you not, that 
Ruger and Dosh are business rivals of Roth, McMahon 
& Co. ? 

A. I know that Ruger is a manufacturer of the sam 
line of machinery that Roth, McMahon & Co. are manufac- 
turing, but I do not know to what extent, if any, they ar 


rivals or competitors in trade for their machines. As te 


Dosh. I do not think or know that he is in any sense a 
competitor of theirs. 
X Q. 38. Do you not know that Roth, McMahon & Co 


more than a year ago began a suit against Dosh for in 


i 
fringment of one of their patents, and that such suit is still 
°i% 
pending ? 
A. I do not know or remember of ever having heard o! ' 
that, but I do know that Mr. Dosh has been threatening te 
bring suit against Roth, McMahon & Co. for infringement 
as - | 
of his patents and has stated to me that he has already LL 
brought suit against them for infringement. Lat 
. + 
. . . ~ 
Re-Direct Examination by Mr. Taylor. 
R-d. OQ. 1. State whether or not any of your employees 
; ‘ 


at the factory, or any other persons in your employ, hae 
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any knowledge of the contents of the box which contained 
the Marvin machine from which you took defendants’ ex- 
hibit No. 7, after it came to your office, and while it was in 
your office, prior to the time when the same was examined 
by Mr. Taylor and the members of your firm, except your- 
self, Mr. Theodore H. Butler and William M. Crawford, 
your partners. 

A. We examined the machine with a view to ascertain- 
ing whether it had been or could be put to practical use im- 
mediately upon its arrival, and then stowed it away, as 
before stated, securely, and no other persons about the 
office, or persons coming or going, had any knowledge that 
I know of, of what it was or where it came from. 


R-d. Q. 2. State what kind of dough was used in your 
experiments with defendants’ exhibits Nos. 14 and 15, con- 
cerning which tests you testified in chief. 

A. 1 used cracker dough, such as is ordinarily used for 
making crackers. 

GEORGE W. EARHART. 


THE STATE OF OHIO,} 
FRANKLIN County, — 

I, Charles O. Hunter, a Notary Public in and for the 
County and State aforesaid, duly commissioned and quali- 
fied, do hereby certify that the above named John C. Taylor 
and George W. Earhart were by me first severally sworn to 
testify the truth, the whole truth and nothing but the truth, 
and that the depositions by them respectively subscribed, 
as above set forth, were reduced to writing by Mr. C. P. L. 
Butler, Jr., and, also, so written in the presence of the wit- 
nesses aforenamed respectively, and were subseribed by the 
said witnesses in my presence, and were taken at the time 


and place in the annexed notice specified, and that the said 
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C. P. L, Butler, Jr. is not interested in this suit, and he 

wrote said depositions by consent and agreement of counsel \ 

for all parties to said suit. -? 
I do further certify that Iam not counsel, attorney or 


relative of either party, or otherwise interested in the event 


of this suit. 
[In witness whereof I have hereunto set my hand and seal 
of office this 21st day of April, A. D. 1885. - . 
C. O. HUNTER, 


Notary Public in and for Franklin County, Ohio. 


~~ 


COMPLAINANTS EXHIBIT, EARHART No. 1, APRIL 20TH, 
1885. C. O. Hunter, Norary Pustic. : 
DEPARTMENT OF THE INTERIOR, \s 
UNITED STATES PATENT OFFICE. * 
To all Persons to whom these Presents shall come, Greeting: ra 
This is to certify that the annexed ts a true copy from 
the Records of this Office of a letter from the Chief Clerk , 
of the Patent Office, dated January 8, 1885, to Edson } 
Brothers, Washington, D. C. Recorded in Letter’ Book Rete, 
21, pages 25 and 206, Division C. lp 
In testimony whereof, I, Benj. Butterworth, Commissioner ' 
of Patents, have caused the Seal of the Patent 
Office to be affixed this 28th day of January, 
in the year of our Lord one thousand eight : 
[seaL.] hundred and eighty-five, and of the Indepen- ££ 
dence of the United States the one hundrec | 


and ninth. 
BeEN!. BUTTERWORTH. 


Commissioner 


f 


~, 
7 


COMPLAINANTS EXHIBIT EARHART NO. I. 


Jan. 8, 1885. 
Epson Bros., 
No. QI7 I .. Washington, _ <. 

Gentlemen:—In reply to yours of the 31st ult., there are 
furnished herewith ‘“ the numbers and dates of U.S. Patents, 
also title of inventions taken out by George B. Durkee, of 
Chicago, Ills., since 1875, inclusive.” No. 250,136, Diag. 
Sawing Machine, issued Nov. 29, 1881, to George B. Dur- 
kee, Chicago, Ills., assignor to Thomas M. Thompson, of 
same place. No. 256,656, Planes Chuck, issued Apr. 18, 
1882, to George B. Durkee, of Chicago, Ills. No. 275,614, 
Grading and Ditching Machine, issued April 10, 1883, to 
Wm. J. Edwards and Geo. B. Durkee, Chicago, Ills., as- 
signors to said Edwards. No. 281,653, Machine for String- 
ing Barbs upon Wire, issued July 17, 1883, to Seth Turner 
and Geo. B. Durkee, Chicago, Ills., assignors to the Thorn 
Wire Hedge Co., of same place. 

No. 291,584, Machine for Forming Check Rower Wire, 
issued Jan. 8. 1884, to Geo. B. Durkee, of Chicago, IIls., 
assignor to the Joliet Wire Check Rower Company, of 
Joliet, Ills. 

By direction of the Commissioner. 

Very respectfully, 
SCHUYLER DUuRYEE, 


Chief Clerks 
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332 COMPLAINANTS Exnuibsit “ B.” 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OF rice. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this oltice of letters patent No. 274,264, grauted March 20, 1883, to 
| Theodore H. Butler, George W. Earhart, and William W. Crawford 
« for improvement in “ bretzel-cutters.” 

ln testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seai of the Patent Office to be affixed this 
(skau.}| 27th day of March, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence 

of the United States the one hundred and seventh. 


Kk. M. MARBLE, 


Commissioner 


No. 274,264. 


~tete 


aa 


ae 


CAROTENE: 
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85 Unrrep STATES PATENT OFFICE. 


Turopore H. Burter, George W. Earnart, and Wiiisam M, 
Crawrorp, of Columbus, Ohio. 


Bretzel- Cutter. 


Specification forming part of Letters Patent No. 274,264, dated 
March 20,1883. Application filed July 6, 1882. (Model.) 


‘To all whom it may concern : 


Be it known that.we, Theodore H. Butler, Geo. W. Ex chart, and 
Win. M. Crawford, composing the firm of Butler, Farhart & Co., eiti- 
zens of the United States, residing at Columbus, in the county of 
Franklin and State of Ohio, have invented certain new ind useful 
Improvements in bretzel-cutters ; and we do declare the {):/owing to 
be a full, clear, and exact description of the invention, such as will 
enable others skilled in the art to which it appertains to make and 
use the same, reference being had to the accompanying drawings, 
and to the letters and figures of reference marked the: von, which 
form a part of this specification. 


[. 


vd 


*- 
é 
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second part, one-half of all their interest in a certain patent owned 
by them and bearing date of April 29, 1876, numbered 184,786, 
issued at the Patent Office at Washington, for improvement in ma- 
chinery for making pretzels. 

2. Should any improvement be made at any time by the parties 
of the first part in said pretzel machine or any reissue of patent 
either for the original machine or for any improvement thereon, 
that the parties of the second part shall have the same interest and 
rights in these which they have in the original patent above men- 
tioned. 

dd. Butler, Earhart & Co., the parties of the second part, in con- 
sideration of the interest conveyed to them as above specified, do 
agree to develop said patent by advertisement and sale throughout 
the United States wherever the same can be done profitably, to build 

the machines and transact all business connected therewith, 
d05} to facilitate which the parties of the first part agree to give 

them full control of all sales of rights, territory, machinery, 
royalties, &c., and of prices thereof, and to execute to said Butler, 
Earhart & Co. power of attorney to act for said Lampert & Huber in 
all transactions connected with said patent, machines, rights, roy- 
alties, We. 

4. In case it is thought best by all the parties hereto, patents may 
be taken out in foreign countries for said pretzel machine and im- 
provements. 

5. The division of the earnings or profits aceruing to the business 
of selling territory, rights, royalties, or machines.—It is agreed that all 
monies advanced by Butler, Earhart & Co. or paid out by them in 
the building of machines, advertisements, or, expense of effecting 
sales or other matters connected with the development of said patent 
shall first be deducted out and paid to them, reimbursing them for 
all expenses incurred. Then the balance of said profits (being the 
net earnings) shall be divided by and between said Lampert and 
Ifuber, of the first part, and Butler, karhart & Co., the parties of the 
second part, share and share alike. 

6. Upon the assignment of patent, as mentioned above, said But- 
ler, Earhart & Co. agree to advance said Wim. Lampert and Henry 

Huber six hundred and fifty dollars,said am’t to be paid back 
339 ~~ to Butler, Earhart & Co. from the net earnings of the business. 
Witness our hands and seals the day and date above 
written. WM. LAMPERT. [SEAL ] 
HENRY HUBERT. SEAL. | 
THEO. H. BUTLER. [seat.) 
W. M. CRAWFORD. = [seat] 
G. W. EARHARTY. ISEAL.| 


Witness for arhart: 
WILLIAM ELY. 
Witness : 
I. THOMPSON. 
Recorded Jan. 11, 187%. 
Exa@: &. A. M.: &. Me. ES. 


Endorsed: Filed Feb. 4th, 1886. Wm. H. Bradley, clerk. 


— 
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340 “Comprarnants’ Exurerr ‘BB? Jan. 10, 1879. Gilbert HL. 
Stewart, Notary Public.” 


DEPARTMENT OF THE INTERIGO::, 
Unirep Srates PATENT (VICE. 
To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from th records 
of this office ofan instrument of writing executed by Will .im Lam- 
pert and Henry Huber January 10, 1879, recorded in Liver K 23, 
page 438. Said record has been carefully compared with le origi- 
nal and is a correct transcript thereof. 
In testimony whereof I, Benj. Butterworth, Commission. ef Pat- 
ents, have caused the seal of the Patent Office to to affixed 
[seAL.] this 27th day of March, in the year of our Lord cue thou- 
| sand eight hundred and eighty-four, and of the [ idepend- 
ence of the United States the one hundred and eighth. 
BENJ. BUTTERWORT |, 


Commu sioner. 
341 Liber Kk 25, p. 13S. 


Whereas William Lampert and Henry ILuber, of Crestline, county 
of Crawford and State of Ohio,-did obtain letters patent of tho United 
States of America for certain improvements in “ pretzel mz -lines,” 
which letters patent bear date the twenty-eighth day of Nevember, 
eighteen hundred and seventy-six, and numbered 154,7>35; and 
whereas the said William Lampert and Henry Huber are tow sole 
owners of said letters patent and of all rights and interest: under 
the same; and whereas Theo. H. Butler, George W. Earh. rt, and 
William M. Crawford, doing business under the firm nance and 
style of Butler, Earhart and Co., at Columbus, Ohio, are des rous of 
acquiring an interest therein : 

Now, this indenture witnesseth: ‘That, for and in consider: ion of 
the sum of two dollars to us, thesaid Lampert and Huber,in hand paid, 
the receipt of which is hereby acknowledged, we have assigne |, sold, 
and set over, and do hereby assign, sell, and set over, unto te said 
Butler, Earhart and Company, or to the individuals composi'ig said 
firm, the equai undivided one-half part of all the right, tile, and 
interest which we have in the said invention as secured tc us by 
said letters patent, and also any and all improvements now made 
or hereafter to be made upon said patented machine or i» or on 

any machine for making pretzels, the same to be he 4d and | 
342. enjoyed by the said Butler, Earhart and Company or ‘lie in- 
dividuals composing said firm for their own use and behoof 
and for the use and behoof of their legal representatives to |e full 
end of the term for which said letters patent are or may be granted, 


S 


thus ineluding any extension as fully and entirely asthe same would 
have been held and enjoyed by us if this assignment and s:le had 
not been made, due regard being had to the provisions of an avree- 
ment entered into respecting the payment of moneys by «:d be- 
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tween ourselves and the said Butler, Earhart and Company; which 
agreement bears date and was executed the 3lst day of December, 
1875. 

In testimony whereof we hereunto set our hands and affix our 
seals this tenth day of January, eighteen hundred and seventy- 
nine. 


WILLIAM LAMPERT. [seat. 
HENRY HUBER. | SEAL. 


Sealed and delivered in presence of— 
THEO. LAMPERT. 
I. NEWMAN. 


O13 STATE OF OHIO, : 
’ . ’ . as. 
County of Crawford, 


On the tenth day of January, in the year one thousand eight hun- 
dred and seventy-nine, before me personally came William Lampert 
and Henry Huber, to me well known to be the individuals described 
in and who executed the foregoing instrument, and acknowledged 
that they executed the same. 

{ Notarial Seal, Crawford Co., Ohio. ] 
FREDERICK NEWMAN, 
Notary Public, Crawford County, Ohio. 


Endorsed: Filed Feb. 4, 1886. Wm. I. Bradley, clerk. 


ltecorded Jan. 80, 1879. 


EExd: H. M. H.; B. A. M. 


344. “CompLarnants’ Exnipit ‘C.’ July 21, 1879. Gilbert H. 
Stewart, Notary Public.” 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this oflice of an instrument of writing executed by William 
Lampert and Henry Huber July 21, 1879, recorded in Liber I 24, 
page 315. Said record has been carefully compared with the original 
and is a correct transcript thereof. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
[seAL.] this 27th day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of the Independ- 
ence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 


Commissioner. 
345 Liber I 24, p. 315. 


Whereas we, William Lampert and Henry Huber, of Crestline, 
county of Crawford, and State of Ohio, did obtain letters patent of 
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the United States for certain improvements in “ pretzel mau! 
which letters patent bear date of the 6th day of May, 187? 
numbered 215,006 

And whereas we are now sole owners of all legal righ 
under : 

And whereas Theodore H. Butler, (reorge W. Earhart, A} 
liam M. Crawford, of Coluinbus, county of Franklin, and 
Ohio, doing business under the firm name and style of Bui 
hart & Co., are desirous of acquiring an interest therein : 

Now, therefore, to all whom it Mmav Concern, be it known 
and consideration of one dollar to each of us in hand paic 
consideration of and according to the terms of a certain ag 
between the parties hereto, which agreement Is recorded in 
ords of transfers at the U.S. Patent Office, at Liber O 25, pa 
we have assigned, sold, and set over, and by these presents 
sign, sell, and set over, unto the said Butler, Earhart & Co. th 
undivided one-half part of all the right, title, and interest 
invention and patent and any and all improvements now nh 
which hereafter may be made by us in or on said ps 
machine or any machines of the same class or for thesai 
posc-— 

The same to be held and enjoyed by the said Butler, Ear 
Co. for their own use and behoofand for the use and behoof « 


AG 


letters patent are or may be issued or granted, including a 
tension, as fully and entirely as the same would have bee 
and enjoyed by us if this assignment and sale had not been : 
[In testimony whereof we hereunto set — hands and af} 
seals this 21st day of July, 1879. 
WILLIAM LAMPERT. [ 
HENRY HUBER. 


Sealed and delivered in presence of— 
WILLIAM McCORMICK 
WILLIAM F. CROWE. 


STATE OF OFTTO, 
: cia ; ge: 
County of ¢ rawford, f 


On the 2Ist day of July, in the year one thousand eight hu 


they executed the same. 
WILLIAM F. CROWE, J. P. [Sk 
Reeorded Aug. 1, 1871). 


Endorsed: Filed Feb. 4th, 1886.) Wim. HL. Bradley, clerk. 


4 
\* 


‘tate of 


i! 


legal representatives to the full end and of the term for which 


and seventy-nine, before me personally came William Lampe: 
Henry Huber, to me well known to be the individuals deseri! 
and who executed the foregoing instrument, and acknowledge: 
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O47 “CompLaINants’ Exurpit ‘DD. July 21, 1879. Gilbert H. 
Stewart, Notary Public.” 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by William Lam- 
pert and Henry Huber July 21, 1879, recorded in Liber I 24, page 
317. Said record has been carefully compared with the original and 
is a correct transcript thereof. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
(seav.] this 27th day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of the Independ- 
ence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 
Commissioner. 


‘> = 


34S Liber I 24, p. d17. 


To all whom these presents shall come, Greeting : 


Be it known that we, William Lampert and Henry Huber, of 
Crestline, county of Crawford, and State of Ohio, patentees and sole 
owners of an undivided one-half interest in each of two certain let- 
ters patent of the United States, numbered respectively 184,786 and 
215,006, and bearing date respectively November 28th, 1876, and 
May 6°, 1879, for certain new and useful improvements in “ pretzel 
machines” or “bretzel machines,’ whereof Theodore H. Butler, 
George W. Earhart, and William M. Crawford, of Columbus, Ohio, 
doing business under the firm name and style of Butler, Earhart & 
Co., at Columbus aforesaid and elsewhere, are now owners of the re- 
maining half interest, do hereby appoint, constitute, and create the 
said tirm of Butler, Earhart and Co. our true, lawful, sole, and ex- 
clusive attorneys, with full and sole power to make assignments, 
grants, licenses, mortgages, contracts or agreements, or other instru- 
ments of any kind under said letters patent or either of them or 
under or relating to any improvements now made or which may 
hereafter be made by us upon machines for making pretzels or 
“bretzels,” or other machines of the same class or for similar pur- 
poses, with full and sole power to sign our names to all such instru- 
ments,and in our names to receive and receipt for all considerations 
in exchange for any of such rights, licenses, or other privileges what- 
soever the same as we (without that this exclusive power was exe- 

cuted) could do if personally present. 
OAD And we do hereby ratify and confirm all the acts and deeds 
which the said firm of Butler, Earhart & Co. may under this 
power of attorney lawfully perform, it being understood that this 
instrument is executed in conformity with the conditions of an 


Faas oO} 
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agreement by and between the said Butler, Earhart & Co. an. our- 
selves, which instrument is recorded in the records of transiers at 
the United States Patent Office, at Liber O 25, page 146, and ; being 
further understood and intended that this power of attorney shall 
remain and be in full foree and effect so long as the condit:ons of 
the aforesaid agreement are maintained, granting hereby the afore- 
mentioned powers unto the said Butler, Earhart & Co. to the oxelu- . 
sion of ourselves as all other persons, thereby giving them, t ic said ’ 


Butler, Earhart & Co., full and sole control of our interests in the 

said pat nts and Improvements or inventions as contemp). ed by 

the aforementioned agreement 

Witness hands and seals this 21st day of July, IS79 
WILLIAM LAMPERT. [seat 
HENRY HUBER [Sk AL. | 


Lh, 
TL 


a a 
‘ 


JAM McCORMICK 
JAM F. CROWE 


020 STATE OF OHIO, 
County nt (rau ford. j 


- BS 


Qn this 21st day of July, in the year 1879, before me perse ially 
came William Lampert and Henry Huber, well known to me to be 
the individuals mentioned in the foregoing instrument, and thev 
severally aeknowledged that they severally executed the same 

WILLIAM F. CROWE, 
Justics of thie | i 
Recorded Aug 1, 1879 


Baa: BH. M..; & A, &. 
Endorsed: Filed Feb. 4th, 1586. Wm. IH. Bradley, clerk. 


2 Bn 


on ‘“CoMPLAINANTS Exuipit ‘E.”’ Nov. 20, 1882. Gilbe:: H. 
Stewart, Notary Public.” 


DEPARTMENT OF THE INTERIOR, 
United States PATENT Orr? 
To all persons to whotn these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the reoords 
of this oflice of an instrument of writing executed by Butler, [ar- 
hart and Company and William Lampert November 20, 188°, re- 
corded in Liber hi 25, page 415. Said record has been carefully com- 
pared with the original and is a correct transcript thereof. 

In testimony whereof 1, Benj. Butterworth, Commissioner of Vat- 

ents, have caused the seal of the Patent Office to be 
[sean.] aflixed this 27th day of March, in the year of our Lor: one 
thousand eight hundred and eighty-four, and of the Iide- 
pendence of the United States the one hundred and eighth. 
BENS. BUTTERWORTH, 


Commission 


rs Uy ct 
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302 Liber R 28, p. 415. 


This agreement, made and entered into this 20th day of Novem- 
ber, A. D. 1882, by and between William Lampert, of Crestline, 
Ohio, and Butler, Earhart & Co., of Columbus, Ohio, witnesseth : 

Ist. That this agreement relates to certain patents issued at Wash- 
ington for improvements in machinery for manufacturing pretzels 
and jumbles, and is based upon a certain agreement made Decem- 
ber Slst, 1878, by and between William Lampert and Henry Huber, 
as the party of the first part, and Butler, Earhart & Co., as the party 
of the second part, and upon assignments and the power of attorney 
made and executed under it, by which instruments the said Wil- 
liam Lampert and Henry Huber assign and convey to the said 
Butler, Earhart & Co. one-half ofall their interest, right, and title in 
a certain patent issued at Washington to them, as inventors, for im- 
provement in machinery for making pretzels or jumbles (which 
patent is dated November 28th, A. D. 1876, and numbered 184,786), 
as well as one-half of all their right, title, and interest in any and 
all further improvements that had been or might be made by said 
Lampert or Huber in said pretze! or jumble machine or in any re- 
newal or reissue of the said patent or patents : 

2d. Now, therefore, it being represented and understood that the 

said William Lampert is now owner in his own right of one- 
353 quarter (}) interest in said letters patent of the U.S., and that 
he owns the same interest in two patents of the United States 
issued subsequently, one of which was issued was issued to the said 
William Lampert and Henry Huber for improvement in pretzel or 


jumble machines, and numbered 215,006 and dated May 6th, A. D. 


IS79, and the other was issued to said William Lampert and Henry 
Iiuber, as inventors, and to Butler, Earhart & Co., as assignees of one- 
half interest therein, which patent was also issued for improvement 
in said machinery and is dated February 10th, A. D. 1880, and num- 
bered 224,446 ; and the said William Lampert, being now desirious of 
disposing of all of his interest now held and owned by him in all of 
said patents, as well as all of his right, title, and interest in every 
and all pretzel or jumble machines built and operated under any 
or all of said letters patent, does hereby agree to sell, convey, 
and assign to said Butler, Earhart & Co., of Columbus, O.,all of his 
right, title, and interest in said patents'and machines for the sum of 
two thousand dollars, which amount is to bedivided and paid to the 
said William Lampert by Butler, Earhart & Co. in the following 
sutns, to wit: Five hundred dollars upon the execution by the said 
William Lampert to the said Butler, Earhart & Co. of a proper deed 
of assignment of all his interest in said patents and machines as 

above stated, and the balance of said sum is to be divided 
354 into three equal payments, payable in six, twelve, and 

eighteen months from the date and execution of said deed of 
assignment, which deferred payments shall be evidenced by notes 
properly made, signed, and delivered by said Butler, Karhart & Co. 
to said William Lampert upon the execution and delivery of said 
deed of assignment as above stated. 
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3d. It is further understood and agreed that for and in onsidera- 


tion of the above sums of movey to be paid by Butler, | 
Co. to said William Lampert that the said William Lam 
also convey and assign to said Butler, Earhart & Co. all of 
title, and interest in certain letters patent for improvement 
and jumble machines issued at Altona, in and for the Dor 
Canada, numbered 15241 and dated August 7th, 1882, and 
William Lampert and Henry Huber as inventors, and t 
Earhart & Co. as assignees of one-half interest therein, as \ 
of his right, title,and interest which may appear in his 
right in and to any or all other letters patent which 
obtained in said Dominion of Canada or in any othe: 
country, or any extension or reissue of same in which apy 
for patents for improvement in said pretzel or jumble 
Which will necessarily have to be made-in his name as In’ 
whole or in part the deed of assignment for said inter 
aforesaid Canadian patent shall also be made by 
Lampert to said Butler, Earhart & Co. on or before 
ment of the sum of money and execution of the n 
tioned in paragraph two (2) of this agreement. 

Ith. The said Butler, Earhart & Co. further agree with 
Wm. Lampert that in addition to the sum mentioned in p: 
two (2) of this agreement to be paid him for his interest 
patentsand machines that they will assume and pay a certs 
held by Henry Huber against said William Lampert, amo: 
the sum of two hundred and fifty (250.00) dollars, said elai 
in the form of an order drawn by said Lampert upon But 
hart & Co. and in favor of Henry Huber for the above-nan 
to be paid by said Butler, Rarhart & Co. to said Henry H 


of the first net earning that should acerue to said Lampert’s 


In said patents and machines. 
BUTLER, FARHART & CO 
WM. LAMPERT 
Witness : 
CHAS. R. TITOMPSON 
P. W. POOLE. 


LKtecorded Dec. 8, 1882. 
exzd: HH. M. H.: EB. A. M, 
riled Keb 


indorsed : L 1SS6. 
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ve 


W. H. Bradley, el’ 
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pert January 31, 1885, recorded in Liber P 29, page 144. Said ree- 
ord has been carefully compared with the original and is a correct 
transcript thereof. 
In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be eftixed 
[sEAL.] this 27th day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of the Independ- 
ence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 


Commissioner. 
oo Liber P 29, p. 144. 


This indenture, made this 3lst day of January, A. D. 1883, between 
William Lampert, of Crestline, in the county of Crawford and 
State of Ohio, of the first part, and Theodore H. Butler, George 
W. Earhart, and William M. Crawford, doing business as Butler, 
Earhart and Co., of Columbus, Olio, parties of the second part, 


Whereas, by articles of agreement dated December 31, 1878, re- 
corded January 11, 1879, Liber O 23, page 146, the party of the first 
part and Henry Huber, as joint inventors, agreed to assign to the 
parties of the second part an undivided one-half of all their interest 
in letters patent No. 184,786, dated November 28, 1876, and any im- 
provement or improvements thereon ; also to give them full control 
of all sales of rights, territory, machines and the collection of all 
royalties ; also power of attorney to act for said Joint Inventors in all 
transactions connected with said patent and improvements thereon, 
as will more fully and at large appear by reference to the record as 
given above of said agreement ; 

And whereas said Lampert and Huber did assign the undivided 
one-half of all their right as secured to them by letters patent of 
November 28, 1876, No. 184,786; also all improvements upon said 
patent or any machine for making bretzels to the full end of the 

term for which said patent was granted, as will more fully 
358 and at large appear by reference to the record of said assign- 

ment, which was filed January 10,1579, recorded January 
30, 1879, in Liber K 23, page 438, to the parties hereto of the second 
part ; 

And whereas said joint inventors, by assignment dated July 21, 
1879, recorded August 1, 1879, Liber I 24, page 315, assigned the 
undivided one-half part of all their right, title, and interest in the 
invention as secured to them by patent of May 6, 1879, No. 215,006, 
together with any and a!l improvements now made or which may 
hereafter be made on said machine or any machine of the same 
class for the same purpose, to the parties hereto of the second part ; 

And whereas said joint inventors, by an instrument in writing 
dated July 21, 1879, recorded August 1, 1879, in Liber I 24, page 
317, appointed said parties hereto of the second part their exclusive 
attorneys, with full power to make assignments, grants, licenses, con- 
tracts, ete., under patents of November 28, 1876, No. 184,785 ; May 


o2zt 


THEODORE 


ff. BUTLER ET AL. Vs. GEORGE STECKEL ET 
6, 1879, before referred to, and of any improvements whi 
made or may hereafter make on machines for making bre 

Now, therefore, this indenture witnesseth that the sar 
the first part, for and in consideration of the sum of five d 
rent money of the United States, to him in hand p: 
said parties of the second part, the receipt of which 
ensealing and delivery of these presents is hereby 
ledged, have assigned, sold, and set over, and do- hereby as 
anil set over, unto the said parties of the second part the vu 
one-fourth interest, such being the interest which he now 


letters patent, dated Noy. 28, 1876, No. 154,786; May 6, 


¢ - 
aay, 


215,006, and February 10, 1880, No. 224,446, and ¢ ‘unadia: : 


dated August 7, No. 15241, together with all impr 
which he has made ov may hereafter make on said pater 
machinery for making bretzels, either as joint or sole 

and, further, that he, the said party of the first part, and 
shall and will, at any and all times hereafter, upon th 
and at the cost of the said parties of the second part, their 
assigns, make, execute, deliver, and acknowledge any pape 
may be necessary for the reissue of either of said patent 
such other deeds or other assurance in law for the more cet | 
effectual conveyance of the said patents and improvement: 
or other Inventions for thesame purpose unto the said part 
second part, their heirs or assigns, as the 


advise, desire, or require. 
In testimony whereof the said party of the first 
360 
Inbefore written. 


WM. LAMPERT. [ 


Signed, sealed, and delivered in presence of— 


I. W. LARK WORTHY. 
G. W. EMERSON. 
STATE OF Olllo, =! 


. " . at: 
County of Crau ford, j 


On the dist day of January, I). 1SS3, before me, a not: 
lic in and for Crawford Co., St: ve of Ohio, came personally 
Lampert, to me well known to be the individual described 
who executed the foregoing Instrument, and acknowledged 
executed the same. 

| Notarial Seal, Crawford Co., O.] 

G. W 
Recorded Mar. 19th, 1885 


Ex'd: B.A. M.; HH. M. & 


Endorsed: Iiled Feb. 4, 1886. W. IT. Bradley, el’k. 


said parties of th 
part, their heirs or assigns, or their counsel learned in the | 


hereunto set his hand and seal on the day and year { 


EMERSON 
Notary l 


(Ilere follow diagrams marked pp. 361 to 382, inel.) 
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THEODORE 


384 Unirep Strates PATENT OFFICE. 
WitttaM LAMrerRT and Henry Huper, of Crestline, Ohio. 
Improvement in Pretzel- Machines. 


Specification forming part of Letters Patent No. 184,786, dated No- 
vember 28, 1876; application filed April 29, 1876. 


To all whom it may concern : 

Be it known that we, William Lampert and Henry Huber, of 
Crestline, in the county of Crawford and State of Ohio, have in- 
vented certain new and useful improvements in machines for mak- 
ing pretzels; and we do hereby declare that the following is a full, 
clear, and exact description thereof, which will enable others skilled 
in the art to which it appertains to make and use the same, refer- 
ence being had to the accompanying drawings— 


(Here follows diagram marked page 383.) 


—aund to letters of reference marked thereon, which form a part of 
this specification, and in which— 

igure 1 is a side elevation of our improved pretzel-making ma- 
chine. Fig. 2 is an end elevation; and Figs. 3 and 4, detached sec- 
tional views thereof. | 

Corresponding parts in the several figures are designated by like 
letters. 

This invention relates to a certain improvement in pretzel-ma- 
chines; and it consists of two or more cylinders, disposed one above 
the other, and having cutters or dies of a pretzel shape, and one 
having certain portions of its surface in relief or raised,and the 
other certain portions perforated or supplied with openings, sub- 
stantially as hereinafter more fully set forth. 

In the annexed drawings, A A’ refer to two cylinders, mounted 
one above the other upon a frame, a a, supported upon a second 
frame, a’ a’. Upon the extended portions of the axes of the cylin- 
ders A A’ are toothed or cogged wheels > b, gearing with each other, 
and for imparting joint motion to said cylinders. 

The machine may be run by hand by grasping and turning the 
handle ¢ upon the axis of one of the cylinders A A’, or by other 
means or motor. 

disa trough, suitably secured in position for feeding the dough 
from which the pretzels are to be made to the cylinders. Upon the 
peripheries of the cylinders are cutters or dies ¢ e’,of the shape of a 
pretzel, substantially as shown in fig. 2, to give the desired shape to 
the dough passing between them, and which, after receiving the im- 
pression of, and being cut by, the said cutters or dies, falls upon 
the delivering apron or belt f, upon pulleys or drums f' f? in the 
frame a’ a’. 

Motion is imparted to the apron or belt f by a belt, g, passing 
und a pulley, A, upon the axis of one of the cylinders A A’ and 
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a pulley,7, upon the axisof the drum or pulley f? of the delivering- 
apron f. 

To expel the pretzel or pretzels from the dies or cuttes ¢ e’ of the 
lower cylinder, which receives the dough, a short projec!ion or stud, 
j, is supplied to each of said dies or cutters ¢ e’,and extended in- 
wardly therefrom within a receptacle, £, and possessed >f a spring, 
k’, by which it is projected after the compression of the said spring, : 


’ 
to produce the result above stated. 

The dies or cutters ¢ ¢’ of the lower cylinder may have ‘heir blank 
portions left open or perforated, as shown at //, to allow the seraps 
or surplus dough, in part, to drop into the cylinder, anc the corre- 
sponding surfaces or portions of the dies or cutters es upon the 
upper cylinder projected beyond the face of the same, o: shown at 
m m, to force the surplus dough or scraps through the openings // 
of the dies or cutters of the lower cylinder. 

A duplication of the stud or projection j and spring “’ may be 
applied to each of the cutters or dies of the upper cylinder to expel 
the pretzels therefrom. 

The pretzel-shaped cutters or dies consist of the heart-shaped or 
circular grooves n, with their walls in relief upon the pemphery of 
the cylinders. ‘The converging portions of the grooves n ere twisted, 
as ato, in the center of their cireular or heart-shaped po tion, and 
earried and united to the latter, as at Pp p. | 

Having thus deseribed our invention, what we claim, aiid desire 
to secure by letters patent, is— 

The cylinders A A’, disposed one above the other, and h.ving the 
cutters or dies e ¢’ of a pretzel shape, with the projections or raised 
surfaces mm and openings / /, substantially as and for the purpose 
set forth. 

In testimony that we claim the foregoing as our own we |icreunto 
aflix oursignatures In presence of two witnesses. 

WILLIAM LAMVERT 
HENRY HUBEI, 


Witnesses : 
B. F. MILLER. 
DAN. BABST, Jr. 


O86 Unrtrep Srates Patent Orrice 

WintiaM Lamrerr and Henry Huser, of Crestline, assig vors of ) 
one-half of their right to Butler, Earhart & Co., of Co umbus, | 
Oliio. 


Dre tz l- Mach dye , 


Specification forming part of Letters Patent No. 224,446, dato] Feb- 
ruary 10, 1880; application filed Mareh 3, 1879. 


To all whom it may concern : ; 
Be it known that we, William Lampert and Henry Huler, of 
Crestline, in the county of Crawford and State of Ohio, heve in 
vented certain new and useful improvements in bretzel-mac! ing 


W. LAMPERT & H. HUBER. 
Bretzel-Machine. 


No. 224,446. Patented Feb. 10, 1820. P 
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and we do hereby declare that the following is a full, clear, and ex- 
uct description of the invention, which will enable others skilled in 
the art to which it appertains to make and use the same, reference 
being had to the accompanying drawings— 


(Here follows diagram marked p. 385.) 


—and to letters of reference marked thereon, which form a part of 
this specification, and in which-— 

igure 1 is a plan view, partially in section, of our improvement 
in bretzel-machines; and Fig. 2 is a vertical section of the same. 

Corresponding parts in the two figures are denoted by like letters. 

This invention relates to certain improvements in bretzel or jum- 
ble machines, the object of which is to provide for the discharging 
to one side of the scraps of dough resulting from the formation of 
the bretzel or jumble; and it consists in the arrangement or employ- 
ment, within one of the bretzel or jumble die cylinders, of a cone, 
substantially as hereinafter more fully set forth. 

In the accompany drawings is illustrated a machine adapted for 
making bretzels or jumbles, consisting, essentially, of two cylinders 
or dies, arranged to revolve one with its periphery in contact with that 
of the other, anda delivering-apron. ‘The dough is fed to and passed 
between these dies or evlinders from a dough-feeding trough and 
between two rollers adapted to control the thickness of the feeding 
of the dough, all of which is fully set forth in connection with a 
former invention for which application for letters patent has been 
made by us. 

A marks a cone, arranged or located within the upper cylinder, B, 
one side of which is left. open, the tapering end of which cone is 
disposed at the open side or end of the said eylinder, obviously to 
discharge the falling scraps of dough re sulting from the formation 
of the jumble or bretzel between the dies of the two cylinders to one 
side of the machine. 

C is a spout or chute, fastened to the supporting-frame of the cyl- 
inders or dies, with its elevated or upper end resting or arranged at 
the open end or side of the eylinder B. The scraps discharged by 
the cone A will fall upon the spout C, which will in turn deliver 
said scraps into a suitable receptacle, to be utilized, if desired. 

This invention, in addition to being exceedingly simple and cheap, 
is also very convenient and desirable, and obviates the interference 
of the scraps with the working, or prevents the clogging of the ma- 
chine, or rather its cylinders. 

Having thus fully described our invention, we claim and desire 
to secure by letters patent— 

In a jumble or bretzel machine, one of its cylinders or dies 
provided with a cone for discharging to one side scraps of dough re- 
sulting from the formation of the bretzel or jumble, substantially 
as spec iied. 

The combination, with cylinder B of a bretzel or jumble ma- 
chine, of the internal cone A, with its smaller end disposed at the 
pen side or end of said cylinder, substantially as and for the pur- 
se set forth. 

H—3b 
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In testimony that we claim the foregoing as our own we alli 


signatures in presence of two witnesses. 
WM. LAMBEL: 
HENRY HUB! 
Witnesses 
AUGUST SCHOBER. 
JESSE WILLIAMS. 
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Jenemran Wenster, of Charlestown, Massachusetts. 


Improvement in Cake- Cutters. 


Specification forming partof Letters Patent No. 159,217, date: 
20, 1878; application filed March 26, 18753. 


‘To all whom it may concern: 
Be it known that I, Jeremiah Webster, of Charlestown, 


Our 


‘ 


rt) 
et. 


May 


the 


county of Middlesex and State of Massachusetts, have inve: ied a 


certain new and useful improvement in the cutting of snaps o: 


cakes, and in the cutters and tables therefor; and that the fol)» 
being 


isa full, clear, and exact description of the same, reference 
had to the accompanying plate of drawing. 


The purpose of this invention is to decrease the labor of ¢: 


snaps or other cakes from a sheet of dough, and of transferrin; 
to pans or plates to be placed in the baking-oven, and also to 
the rolling of the dough into a sheet of even thickness throu; | 
and the invention consists of a novel construction of 2 table 
on which to roll the dough into sheets, &ec., as fully hereinaf 
scribed. 

In the accompanying plate of drawing— 


(Here follows diagram marked p. 387.) 


my invention is illustrated, figure 1 being a face view of the ¢ 
plate; Fig. 2,a cross-section in plane of line x 2, Fig. 1, show: 
cutting-plate as upon the table or bed whereon the dough is : 
this table being also in vertical cross-section, and the cutting 
covered by a baking pan or plate; and Fig. 3, cross-section in 
of line YY. 

A in the drawing represents a cake-cutting plate, made, bs 
erence, of metal, and provided with cutting-flanges a@, proj} 
from one face or side. The cutting-flanges a are shown in y: 
outlines or figures (see Fig. 1), as, for instance, round, oval, | 


shaped, triangular, and within such figures, made by the cu | 


flanges a, the plate is open, corresponding to the interior peri! 
of the figure, which interior periphery is larger at the surfa 
the plate than at the cutting-edge of the flanges a, tapering bet 
such planes; d,small holes through thickness of plate A, at ve 
points thereof, as shown; D, a table or bed on which to roll d 
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This table or bed is constructed of a platen, E, having legs G and 
thumb-serews H under the platen E, and applied to the cross-pieces 
| of the frame F, and to the under side of platen E, as shown, so 
that turning them in the one by direction the platen E can be raised, 
and in the other direction lowered, enabling thereby the platen E to 
be set at any height with reference to the upper edge f of the frame 
I’, according as may be desired in the use of the table to have the 
dough rolled thereon of a greater or lesser thickness, which, as is 
obvious, will be regulated by the distance which the platen E is 
below the upper edge of the frame. 

Ilaving rolled the dough, the cutting-plate is then placed on it, 
as shown, cutting the sheet into cakes corresponding in form to the 
outlines of the cutting-edges, when place the baking pan or plate 
on the cutting-plate, and together, the three parts as one, overturn 
the whole and raise the table and cake-cutter, which will leave the 
cakes upon the baking-pan, they escaping from the cutting-openings 
iu consequence of theirinner taper. The holes d allow the air to 
freely escape as the cutting-plate A is foreed down to cut the sheet 
of dough, and prevent an air-cushion being formed between the 
dough and under side of cutting-plate, and also facilitate the de- 
tacliment from the cutting-plate of those parts of the dough-sheet 
between the cakes cut out, as described. The platen-top has a rub- 
ber surface, covered with cloth, the purpose being to prevent the 
dulling of the cutting-flanges to the cutting-plate A; but this cov- 
ering of rubber is not otherwise essential. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

The combination with the cutting-plate of the table D, composed 
of a platen, E, arranged within a framte, to be‘adjusted substantially 
as described, for the purpose specified. 

The above specification of my invention signed by me this 17th 
day of February, A. D. 1873 

J. WEBSTER. 

Witnesses : 

EDWIN W. BROWN. 
JOHN P. McELROY. 


Here follows diagram marked p. 389. 


39] Unitep STATES PATENT OFFICE. 
Henry Erzincer, of Amana, Iowa. 
Improvement in Cake -Cutters. 


Specification forming part of Letters Patent No. 190,015, dated April 
24, 1877: application filed March 1, 1877. 


To all whom it may concern : 


Be it known that I, Henry Erzinger, of Amana, in the county of 
lowa and State of Iowa, bave invented certain new and useful im- 
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provements in cake-cuvters; and I do hereby declare the followin 
to be a full, clear, and exact description of the invention, such a 
will enable others skilled in the art to which it pertains to mak: 
and use it, reference being had to the accompanying drawing: 
which form part of this specification. 

My invention relates to improvements in cake-cutters, and is de 
siyned to furnish means whereby the process of shaping by han 
each individual form of cutter is changed, so that any number « 
duplicates can be formed from a single pattern. 


(Ifere follows diagram marked p. 390.) 


Referring to the drawings, figure 1 represents a cutter with 1 
pattern secured to its inner face, while its opposite outer surface } 
closely secured to the supporting-block. Tig. 2 shows, in perspect 
ive, the several parts disconnected. Fig. 3 represents the cutter wit! 
a handle attached to its upper face, and the cake-ejecting devic 
attached to iis working-face. Fig. 4 is a bottom-plan view of th 
Same. ig. 5 shows the combined tool used in soldering the cut 


ting-edge rim to the main plate of the cutter, and also to withdray 


the pattern from the cutter after the said soldering. 


A is any block of suitable size and material, which I call m) 
“supporting-block,” and is provided with a central bolt, a, at righ’ 


angles to its supporting-surface, which is screw-tapped to correspon: 


with the nut 6. A blank piece of tin, B, of proper dimensions, serve: 


as the main plate of the cutter, and is punctured, so that it may b 
placed over the central bolt a, and be seated directly upon the sup 
porting-block. The pattern ©, also having a central slot, ¢, is the: 


laid upon the blank plate B, and is secured from = displacemen! 


thereon by the bolt a, passing up through both plate and the pat 


tern, and the two bound together by means of the nut J, clamping 
them closely to the supporting-block. A narrow strip of tin, D 


which is to constitute the edge or eutting-rim, is then laid on th 
main plate DB at right angles to its exposed face, and soldered theret: 


as it is bent or curved to follow the outline of the forming-pattern 
C. This strip Dis of such width as to correspond with the depth o: 
the cake to be cut, and by being pressed closely against the forming. 


edge of the pattern it is made of shape and contour the exact duph 


ate of the pattern. As each part of the strip D is forced agains! 


the pattern, and the desired form thus imparted thereto, it is sol 
dered to the main plate, and thus firmly secured until the entir 
strip is secured, and constitutes a continuous piece in itself; the nu 
bis then unclamped ; the cutter thus formed, and still retaining it: 
forming-pattern in the design-bed made by the cutting-edge strip L 
is removed from the supporting-bloek. ‘The pattern is then itsel 
removed from the cutter, preferably by introducing a hooked too 
into the slot c, formerly engaging with the bolt a. 

A bearing-edge, c’, on the under surface of the pattern, prevent: 
it from being seated in continuous close contact upon the plate bL 
and also raises it sufficiently from the latter to allow of a hooke 
tool being inserted between the two, and thus separate them en 
tirely. 
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The drawing shows the forming-pattern and the cutter made 
therefrom as representing in outline the form of a miniature horse ; 
but this special form is only given as an illustration of the principle 
of my invention, and the latter includes any form or design of pat- 
tern, or of cutting-edge. Thus I may substitute the forming outline 
of any animal, bird, game, fish, miniature men and women, and 
even any article, such as a boot, a pipe, &c. Representations of 
leaves, plants, and, in brief, any design, may be used. 

In Fig. 5 I show a combined tool which | preferably use in mak- 
ing my cutters, though it is apparent that it is not necessary to my 
invention, as any other suitable mechanism may be used instead. 
It consists of a handle, H, provided with a soldering edge, h, which 
is well adapted to solder the strip D to its main plate B, and also 
having a hook, J,at its front edge, which is intended to be introduced 
in the slot c of the pattern after the cutter is taken from the sup- 
porting-block, and the pattern 1s thereby easily withdrawn from the 

design-bed. 
a2 It is apparent that any number of duplicates may be made 

from a single pattern of any desired design, and thus the 
work of making cutters is rendered much easier and better than 
under the old way. 

Having fully described my invention, what I claim as new, and 
desire to secure by letters patent, is— | 

1. The method deseribed of forming hand-cutters for confection- 
ers’ use, consisting of molding the strip which forms the cutting- 
edge around a pattern-block, and soldering it to the cutter-plate as 
each part of the strip is brought in contact therewith successively, 
as specified. 

2. An apparatus for the manufacture of cake-cutters, the same 
consisting, essentialiy, of a supporting block and a design-pattern, 
with mechanisin for clamping a tmain-plate blank between the two, 
substantially as described. 

In testimony that I claim the foregoing I have hereunto set my 
hand this 24th day of February, 1877. 

HENRY ERZINGER. 

Witnesses : 

FRED. CHRISTEN. 
HENRY MILLER. 


O93 Afterwards, to wit, on the twelfth day of October, 1886, 

there was filed in said clerk’s office a stipulation in said en- 
titled cause; which said stipulation is in the words and figures fol- 
lowing, to wit: 


vel THEODORE HM. BUTLER ET AL. Vs. GEORGE STECKEL ET AL. 


Stipulation. 
United States Cireuit Court, Northern District of [linots 


Turopore H. Butrier et al. ) 
v8. >In Equity. 
GEORGE STECKEL et al. 


It is herevy stipulated by and between the parties to the abo 
entitled cause that the following list correctly enumerates the plea: - 
ings and proofs submitted to the court by the parties to said suit 

Bill. 

Answer. 

Amendment to answer. 

Replication. 

Stipulation admitting use by defendants since March 20, 1855, 
devices like “ Complainants’ Exhibit A.” 


Complainants’ prima facie evidence, consisting of— 
Testimony of William M. Crawford. 

. “ Henry Gross. 
Defendants’ evidence, consisting of— 


Testimony of George J. Hill. 
Testimony of Cornelius k. Rumsey 


ov Testimony of William Bb. Krebs. . 
: “ Jacob Roth. 
‘Testimony of Galeb H. Marshall. 
? “ FE. Nelson Blake. 


Complainants’ evidence in rebuttal, consisting of— 


‘Testimony of George W. Earliart. 
7 4 


. “ KE. E. Ensign. 

. “ Wm. M. Crawford. 

s “ Philip T. Dodge. 

“s “ "Thomas J. W. Robertson. 

" “ William Goll. 

” “ George W. Earhart. 

9 “ William M. Crawford. 

" “ Theodore H. Butler. 

' “ Charles H. Appel. 

‘ “ Thomas H. Keller. 

. “ William M. Crawford. 
“ William G. Wilson. 


™ ' Godfrey Keebler. 
‘ James W. Ruger. 
o “ William M. Crawford 


; he THEODORE H. BUTLER ET AL. VS. GEORGE STECKEL ET AL. 
Defendants’ evidence in reply, consisting of— 
Testimony of Jacob Roth. 
7 " John McMahon. 
wt P “ William Nichols. 
; . “ Charles Sawyer. 
B. ‘ George B. Durkee. 
, “ Henry Callahan. 
" “Jacob Roth. 
" “ John McMahon. 
. “ Martin De Tamble. 
395 Complainants’ evidence : 


Testimony of John C. Taylor. 

. “ George W. Earhart 
And exhibits marked as follows: 
“ Complainants’ Exhibit A.” 


sé ‘é B ) 
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y =- ‘ Defendants’ EF xhibit No. 8.” 
—~ po sé No G ,? 
; oe * . No. 10.” 
= / ™ " No. — 
/ - . Ne. 12.” 
" . No. 13.” 
. . No. 14.” 
‘4 sé No. 15. 99 
- @ , Krona 
’ . e Letters Patent No. 184,786. 
F ‘é és ‘ és ‘6 pe > 
224,446. 
“6 ‘é ‘e se és 25,767. ? 
cs ‘é “s “ a“ 139 917 9 
‘é rT rT; rT; rT 190.018 ” 
“ Complainants’ Exhibit Filings No. 2.” 
: “ gs First Sketeh.” 
-as . 7 New York Sketches, March, 1880, No. 
‘< és th «ec 
~ ” “ " March, 1881, Copy.” 
‘ 4 ‘é ‘6 rT) 1882 ”? 
. . Crawford’s, March, 1880, Letters.” 
: . . Affidavit of William M. Crawford.” 
“ . Earhart No. 1.” 
~~ : Ys sé “< rT i“ 9” 
Ti ‘¢ ‘““ < 3 9 
\ sé fT) és ac } ? 
ONG “Complainants’ Exhibit Earhart No. 5.” 
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“Complainants’ Exhibit Earhart No. 7.” 
sé 6s 


6% se .” 
‘6 7 sé é y 9 ' 
‘4 ‘6 ‘6 “6 10 ’ ; 
‘ ‘6 ‘és —” 
sé ce és é ip hy 
. . New York Machine.” 
. - Brass Cutter.” 
“ Defendants’ [Exhibit No 1.” ~ 
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L.. HILL, 
Of Counsel for Appellants. 
BDANNING & BANNING, 
Of Counsel for Appellees. 
(endorsed :) Filed Oct. 12, 1886. Wm. H. Bradley, clerk. 
ONG Afterwards, to wit, on the seventeenth day of December ; 
1S86, there was filed in said clerk’s office a stipulation in said a 
entitled cause; which said stipulation is in the words and figures ad 
following, to wit: : 
, _ « 
Stipulation. 
United States Cireuit Court, Northern District of Illinois 
‘Tnropore HH. Burien et al. ) 
Us. ~In Equity. oy 
Grorce Strecker etal. =} e19 
It is hereby stipulated by and between the parties to the above- 
entitled suit that time for filing the record in the Supreme Court 
shall be extended to March Ist, 1557. | 
HILL & DIXON, 
Of Counsel for Compl ts. 
THOMAS A. BANNING, 
Of Counsel for Def 'ts. +.» 
Endorsed: Filed Dee. 17, 1886. Wri. I. Bradley, clerk. | 
398 Nortruern District or ILLINots, ss: 
I, William H. Bradley, clerk of the circuit court of the United > 
States for said northern district of Illinois, do hereby certify the Y , 
above and foregoing to be a true and correct transeript of the record ‘ 


of all the proceedings had in said court made under the stipulation 
filed October twelfth, 1SS6, in the cause wherein Theodore IH. But- 
ler, George W. Earhart, and William M. Crawford are the complain- 
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ants and George Steckel and Frederick Steckel are the defendants, 
as the same appear from the files and records of said court now re- 
maining in my custody and control. 
In testimony whereof I have hereunto set 
Seal of Circuit Court my hand and affixed the seal of said court, 
U. 8. Northern at my office, in Chicago, in said district, this 
Dist., [llinois,1855. twenty-first day of December, 1886. 


WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois C. C. U. 8S. No. 36. Theodore 
H. Butler, George W. Earhart, & William M. Crawford, appellants, 
vs. George Steckel and Frederick Steckel. Filed March 4 1SS7. 
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Supreme Court of the Cluited States. 
OCTOBER TERM, 1890. 
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THEODORE H. BUTLER er ‘ats... AprELLANTs. 


GEORGE STECKEL et ar.. APPELLEES 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF LLLINOIS 


BRIEF FOR APPELLANTS. 
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low patentable invention was required to produce and was 


IN THE 


Supreme Court of the Cnited States. 


OCTOBER TERM, 1890. 


No. 5 b. 


THEODORE H. BUTLER er ats., APPELLANTSs, 
Us. 


GEORGE STECKEL ert at.. APPELLEES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS. 


BRIEF FOR APPELLANTS. 


Theappellants were complainants in the court below, suing 
1} £ 


in equity for the infringement of their patent, No. 274,264, 
applied for July 6, 1882, and granted and issued March 20, 
1883, for improvement in bretzel-cutters. Their bill was dis- 
missed for reasons set forth in the opinion of Judge Blodgett, 


printed on pages 18, 19, 20 of transcript. 


Assignment of Errors. 


The grounds of the appeal are as follows: 


1. That on the facts stated in the opinion of the court be- 


) 


oe 


exercised in producing the machine of the patent in st 


and it was error to hold the contrary. 


2. That in view of the state of the art shown by the ree 
and of the other evidence in the record it was error to li 
that the production of the appellants’ patented machine 


suit did not involve the exercise of patentable invention. 


3. That on the evidence in the reeord not only 1s no pr! 
operative bretzel machine shown to have existed, but furth 
it is not proved beyond a reasonable and just doubt th 
there was even a prior cake-cutter containing operati\ 
“creasers”” and “off-bearing scrap passages,” adapted to 
or clearly and obviously showing how to adapt a machi 
to do the work necessarily required of a suecessful bret? 
machine; and therefore the court below erred in assumih: 
the prior existence of such cake-cutters to have been esta 
lished, and further erred in holding that, in view of the e\ 
dence as to such cake-cutters, no patentable invention w 
involved in the production of the machine of the patent 


suit. 


7 That Ol) the evidence in the record it stands prov: 


that, in consequence of the great difference between the pi 
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cess employed in the preparation and cooking of bretzels an | 


the process employed in the preparation and cooking 
other cakes, the characteristics and working conditions 
a bretzel-cutter are materially different from those of an o 
dinary cake-cutter; and it was error for the court to disr 


gard this evidence and proceed upon the contrary hypothes: 


}..That it was error to hold the appellants’ patent in su | 


invalid for any reasons appearing in the opinion of th 


court below or in the record of the case. 
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6. That the court below should have sustained the appel- 
lants’ patent in suit and adjudged the appellees fo have in- 
fringed it, as in the bill alleged ; and it was error not to so 


hold. 


Our Brief Below. 


In the trial below, the complainants submitted a very full 
and exhaustive printed brief, arguing all the questions in- 
volved in the case, and citing the evidence in support of 
every statement made. 

Owing to want of time and pressure of other work on the 
part of appellants’ counsel, they have been compelled, for 
the purposes of the trial here in tht: court, to file and use 
copies of that brief here, and they pray the court to accept 
the same. The paging of the record below appears in the 
printed transcript, and the references of the old brief are, 
therefore, as readily and easily verified as if the brief were 
reprinted for this court. 

In addition thereto, we submit the following new brief, 
which is intended merely to condense some of the points 
made in the old one, and to point out some of the errors in 
the reasoning of the learned judge below, and in which 
we beg the indulgence of the court if we not infrequently 
refer to the argument of certain points in the old brief, citing 
the pages of such references, instead of reprinting such argu- 


ments in full herein. 


Condensed Brief of the Argument. 
Except in the matter of assuming, on the suspicious tes- 
timony of the partially discredited infringer (one of the 


real, though not nominal, defendants) Roth, that cake-cutters 


adapted to cut out and properly form cakes in the shape 
the letter B and character & were known before the app 
lants’ invention in controversy, the opinion of the cou 
below states the facts very correctly ; and,except in the pi 
ticular mentioned. our objections are rather to the infe 
ences drawn by the court from the faets and to what \ 
believe to be its misapplication of the law than to its fin 


ings of fact. 


The following facts are indisputably established by tl 


ig 
evidence : 
The appellants’ machine is not anticipated in the prior ai 


They were the first to produce a successful bretzel machin 


of any kind whatever, and they were the first to produce a suc - 


cessful stng/e-die bretzel machine. Prior totheir invention tl 
importance and great need of such a machine had been reeo; 
nized for years, and it was well understood that a fortun 
awaited the suceessful inventor of it, and that great pecu 
niarv gains would result to such bakers as should be th 
first to acquire the use of such a machine. 

Stimulated by these great and certain prospective reward 
a large number of persons had attempted to make a ma 
chine which should suceessfully cut bretzels and had ex 
pended a considerable amount of money and time in effort: 
to produce such a machine, and they had all failed to ac 
complish the desired result. The universal opinion and 
belief among bakers was that it could not Tn done. Severa 
machines had even been patented for the purpose, but. prov 
Ing inoperative and useless, had been abandoned. It is in 
evidence that these different parties spent about 830,000 i: 


their unsuccessful efforts, and that the appellants spent abou 
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$30,000 more before they achieved suceess by the invention 
of the simpte, cheap, practical, and etfeetive machine of the 
patent in suit. 

All these matters are clearly set forth, with citations of 
the evidence, in our former brief, pages 4 to 29. 

On the face of these uncontroverted facts it would seem 
that there could be no fair or reasonable doubt that the 
production of this machine involved and required the exer- 
cise of invention. Yet the court below finds that it did 
not! 

It reaches this conclusion, not because any practical bret- 
zel machine ever existed prior to that of the appellants—for 
it concedes that no such thing ever existed and that great 
efforts had been made unsuccessfully by many different 
persons to produce such a machine—but because, prior to 
appellants’ solution of the problem, cake-culters capable of 
cutting out horse-cakes, elephant-cakes, and letters of the 
alphabet, had before been known. It is not pretended that 
any of these old, and for years well known, cake-cutters 
ever made a bretzel or ever were competent to make one, or 
that, as a matter of fact, they ever suggested or ever would 
have suggested how to make a successful bretzel machine, 
but simply that now, after the problem had_ been solved, 
the eourt below thinks that they ought to have suggested the 
solution, and in effect holds that because they ought to, but 


never did, the patent is invalid for want of Invention. 


We answer the argument of the court below as follows, 


and with full confidence that our position is correct in law: 


1. The patented bretzel machine is admittedly not antici- 


pated by any prior /refzel machine. Before it can be held 


{} 


anticipated by any other machine which was not a_bretzel 
machine it must be found that the analogy between the work 
to be done by such other machine and the work to be done 
by a bretzel machine was so striking and o/vious, and the 
conditions for successfully accomplishing such two works so 
exactly alike, that, before the making of any operative and 
successful bretzel machine, any workman skilled in the art 
seeing the cracker machine, would, as a matter of fact and 
beyond a reasonable doubt, have seen and known just how 
to go to work to make a successful bretzel machine. 

Now, it is a proved fact here that this was vof thus obvious 
On this point we do not rely upon guess-work. Men skille 
in the art tried in vain for years and at great expense to 
produce a practical bretzel machine, and the knowledge o 
the old and well-known ecake-cutters referred to did not aid 
them in the least to solve the problem. The court belo. 


says, In its opinion : 


" Whi wien should heave groped sa long ii th eflort ‘i niake 
? . . , . 
hire in leutte Pr Or Orelie } machine with thie ordinary cake cullers be 


fore theim i} 2 ditheult fa mnie rstand, hast thi, root ehoirs tha 
} i 
thre '/ did 80.” 


Then, of course, “ the proof shows” that the thing so eo1 
fidently assumed to be obvious “ after the event ” was not : 
all obvious before the event. 


The court continues: 


“But [cannot see that the mere fact ihat others were s 
long wandering by the wrong path is any evidence that it re 
quires invention to accomplish what has been done by tak 
ing the direct path pursued by these patentees.” 
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Is it not perfectly evident that everybody “ wandered in 
the wrong path” simply because the right path was not at 
that time obvious to anybody, and that toa skilled workman 
hunting fora possible bretzel machine the old-fashioned and 
well-known cake-cutters were not a success as guide-posts? 
Now that the way has been traveled and blazed by these pat- 
enteesit iseasy enough for anybody to follow it,and it is easy to 
see that it runs along in the vicinity of the long-trodden path 
to the cracker machine, and that the two paths even cross 
each other at several points, but come out at different ter- 
ininals. Now that the new path has been beaten down and 
its boundaries marked it is easy enough fora person travel- 
ing along the old one to recognize it at the crossings; but it 
is a proved fact, and not a matter of guess-work, that just such 
Persohs were unable to rec Me NIZE it before it Wis SO discovered 
and marked. Are the real discoverers, who have conferred 
an important benefit upon their fellow-men, to be deprived of 
their reward and turned out of court because the old path 
was so near and so much traveled that it now seems as though 
somebody ought to have anticipated the discovery of the new 
one ° 

What the world had was a cracker machine—whether 
adapted to cut the letters“ B” and “ & ” or not is of little 
practical consequence—what it wanted was a successful bretzel 
machine, and that it did not know how to make until these 
appellants discovered the secret and produced the machine 
here in suit. 

The court below further says : 

“And the merit of these patentees seems to me to have 
been in overcoming a fixed prejudice in favor of the hand- 
made goods rather than in inventing any radically new 
process for making the same goods by machinery.” 


We answer: 

1. There is not a word of evidence to support this assui pion. 
[t is not shown that there was any difficulty in sellin ¢ the 
bretzel machines or their product, or that the app tants 
ever had to spend a penny to overcome objections o the 
new product. Unanswerable proofs show that the dif) culty 
which had to be met and overcome was not the comm ereial 
difficulty of selling the machine or product, but th > me- 
chanical difficulty of producing a machine which \;ould 
successfully make the product. What the court belo.v did 
was to assume that the former existed in the absei ce of 
proof, and thot the latter did not exist in the face of po itive 
proof. No machine or produet, in the whole history «\ the 
arts, was ever more readily and easily introduced upo: the 
market than this. On the other hand, few instances exist 
In history where, with what seems afterwards an appar ntiy 
simple problem to solve, inventors everywhere found so 
many little pestering, unforeseeable, and to everybod » ex- 
cept these patentees Insuperable mechanical difficult) s in 
the way as were found in the many prior fruitless effo: s to 


produce a successful bretzel machine. (See our former | rief, 


pages 9 to 21, 25, 26, 27, 46 to o4, and page 62.) In a idi- 
tion, SCC prusere ri of sald Lyris 4 where. Ol} the evidence. 1S 


} j 


pointed out that a die made from plaster casts of the h.nd- 
mad hrelze / will hot do the work suecessfully and practic ly.) 

We therefore respectfully submit that the action of ‘he 
court below in assuming an imaginary commercial diffier |tv 
that never existed and ignoring the proved mechan cal 
difliculties—an action that was, of course, controlling a» to 
its judgment of the ease—was not justifiable on the evide ice 


or under the law. 
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2. If the court below, in the extract from its opinion last 
above quoted, means what it says, it would appear that it 
regarded the gist of the invention in suit as residing in the 
process. But the process is not in suit. The invention re- 
sides solely in the new machine, and that machine is the ‘first 
In the art of bretzel-making—is the pioneer in this line of 


invention. 


Up to this point in the discussion we have assumed, for 
the purposes of the argument, as did the court below, that 
cake-cutters capable of cutting out and properly fashioning 
cakes in the form of the letter “B” and the character “ §” 
were known before the appellants’ invention in controversy. 
Wesubmit that it isentirely immaterial whether they so 
existed or not. They gave the world no knowledge how to 
make a bretzel machine, if they in fact existed. It is clear 
that their dies were not adapted to bretzels and would not 
make bretzels. If, as is proved, a die made from a plaster 
cast of a hand-made bretzel would not do the work properly 
(Transcript, old paging, 254-257; new paging, 294-297), 
a fortiori a die adapted to make the letter “8” or character 
“&” would not properly make a bretzel, nor would it show 
how to make a die that would make a bretzel. If it had 
ever suggested to anybody the making of a bretzel machine 
it would only have suggested the trial of a die formed ex- 
actly like a hand-made bretzel, and if this trial had been 
made the machine would have been a practical failure. A 
different form of die had to be invented. The points of 
difference were not then known, and there was nothing known in 
the art to indicate what they were. They could be learned 
only by close study of the conditions and practical experi- 
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ment. The bretzel, after having been cut out, goes t 
a peculiar process of “ raising,” boiling, and baking- 
Coss not used in making other cakes—and it was not 
and could not, a priori, be known what effect even 
changes of form in the die would have upon the ada 
of the bretzel-cake to successfully go through these 
quent and peculiar treatments. (See p.6 of our forme 
Who, for example, could have known beforeh 
would even have dreamed, that a bretzel-cake « 
fectly flat on one side and molded in a certain 
the other side would, as the result of being set av 
hours to “rise,” and of then being boiled in lye an 
wards baked, become drawn up intoa rounded form 
sides and yet preserve the peculiar lines impressed 
to represent the twisting and tying together of the 
arms! Weknow it now because the discovery anc 
tion of the appellants have demonstrated it, but bef 
invention nobody would have thought of trying 
nobody would have expected a successful result 
Bakers who knew all about the bretzel business co 
the practical problem insoluble (see our former brie 
11), and after it was solved regarded the machine 
of the most wonderful pieces of mechanism that 
been used in the baker’s business.” These things 
evidence of fact before the event, and not the guess 
persons practically unfamiliar with the business 


event. It Is, therefore, evident that the court by 


“ & ” cake-cutters, 1f they ever existed, disclosed to t 
how to make an operative and successful bretzel 1) 


The fact that they never did lead to the making of 
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wrong in considering for a moment that the old “ ] 
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achine. 
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1] 


machine, although the want of such a machine was sorely 
felt among those completely skilled in the art as it then ex- 
isted, is a sufficient answer to the suggestion ; and, if it were 
not, a little study of the peculiar practical difficulties and a 
realization of how many facts were not then known, but 
have been since discovered and made known by the produc- 
tion of this successful machine, ought in all justice and fair- 


ness to settle the question in favor of the appellants. 


But, we submit, itis not proved beyond a fair and reason- 
able doubt that the alleged “B” and * &” cake-cutters ever 
were In existence prior to the appellants’ invention of the 
patented bretzel machine. Their alleged existence rests 
upon the testimony of an infringer, Roth, who made the 
infringing machine used by the defendants, and who is him- 
self one of the real defendants in this case and deeply in- 
terested in its result. This evidence is reviewed and its 
Inconclusiveness shown on pages 37, 38, and 39 of our former 
brief, It is also shown immediate ly thereafter, On papes ow 
10, 41, 42, that even if they had been made they would not 
work successfully in bretzel dough. ‘They were tested in such 
dough during the taking of the evidenee, and the tests 
demonstrated that they were inoperative for the purposes of a 
bretzel machine. (See references at bottom of page 40 of our 
former brief.) They ought, therefore, to have been disre- 
garded by the court below, both béecause there Is a reason- 
able doubt that they ever existed prior to the patent in suit 
and because of the proved fact of their incompetency to 
operate successfully in the material of which bretzels are 
made. Whether they would operate in the soft, pasty dough 


of which some other kinds of cakes are made does not 
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appear, hut they would not Opt rate bi hretzel dough, wl i: is 
hard and stiff and quite dissimilar to the dough us (for 
many other purposes. 

inally, to complete the prool i pale ntable inve ion,” 


even to the point of a demonstration, it is proved | y the 


evidence that in the absenee of the full and compl eC ithe 
formation given by the patent in suit even a | crson 
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skilled in the art who had gotten the idea of making 


bretzel die with ereases to mark the twist of the otzel 
arms and their union with the ‘bow . ul their end ould 


not make thi, thing ‘La rh jp : relic lly il / had fa ahandon f ‘ee 
S. Marvin & Co., of Pittsburgh, Pa., had been at our sl ops at 
Columbus, Ohio, wiiere our work was going on, prior o our 


patent, and had wvotten the hed aofa flat bretzel die They 


went home and constructed one “ without leave or Heonse,’ 
and it was not satisfactory, although they continued © ase 
it, and afterwards made some others like it for thy own 
use. ‘These machines had no “ereasers,” and, of Hirse, 
failed to give the product the characteristic appearaiice of 


twisted and knotted “ arms,” having their ends presse. into 


the “bow.” Either from subsequent information ob iined 


from our shop or from original sugvestion—tt matteo +s of 


which—thev then undertook to remedy this defect by 1eans 
of dies provided with creasers, and thy y were utterly t cable 
to make the machine work satisfactorily, and had fo ¢ out 
the Creasers and ahandon thie effort. (See our former ref, 


pages 00 and 59 to 63.) 

The court below thought that all that was necessa:; was 
for parties to get Into “the direct path” and then go bead. 
It says: “All they had to do was to make the die and adopt 


the old form of cutting dies used in bakeries for many 


*) 
—) 


and the result seems to have been accomplished.” Yet here,in 
case of S.S. Marvin & Co., were skilled workmen, with strong 
incentives to success, who actually entered upon “ the direct 
path ” (after one of the firm had been at our shop) and who 
yet were unable to follow it. In other words, here is the 
evidence of actual experience and fact against mere guess- 


work. 


After a thing for which the world has waited for ages has 
been succt ssfully accomplished and Wi have become familiar 
with the way to do it, how hard it is for any of us to realize 
the darkness and helplessness in which we were groping be- 
fore the discoverer came! In the light of the “ knowledge 
after the event.” how natural it 1s to feel, with the court be- 
low, that it is difficult to understand “why men should 

rave groped so long” instead of taking “the direct path ” 
to success! But in the eve of the law the very fact that 
men were groping, and that, with the strongest incentives to 
success, they were bafiled in every effort to achieve it is con- 
tirmation strong as Holy Writ that the wavy was not obvious, 
and that it required, not the services of the skilled workman, 
but of the discoverer and inventor to lead men into it and 
eulide them to its termination. 
Respectfully submitted, 
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UNITED STATES GIRGUIT GOURT, 
NORTHERN DISTRICT OF ILLINOIS. 


BUTLER 


; 
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STECKE] . 


ct al 
COMPLAINANTS’ BRIEF. 


l THE SUIT. 

This bill is in the ordinary form, for the infringement of 
letters patent for Bretzel Cutter, No. 274,264, dated March 
Oth, 1883, the application for which was filed: July 6th, 
1882. Infringement is clearly proved, and, although denied 
in the answer, there has been no attempt to sustain the 
lenial by evidence. The infringing machine is shown in 
Complainants’ Exhibit A,and a. stipulation, printed on 
page 13, admits the use of this form of bretzel cutter by the 
defendants, at the City of Chicago, since March 20, 1883. 
The fact that this machine is an infringement of all three 
claims of the complainants’ patent, is proved by Crawford, 
pp. 14-18, Gross, pp. 19-22, and Dodge, pp. 87-96. 

Although Steckel Brothers, a firm of bakers, doing busi- 
ness in Chicago, are the defendants of record, yet the firm 


of Roth, McMahon & Co., of Chicago, manufacturers of 


S caieatenmeetll 


dius 


bakers) machinery, are also substantially defendants, inas- 
much as they made the infringing’ cutters for the defend- 
ants, (Roth, pp. 55, Ans. 18), and advanced the money to 
defend this suit (Ib. p. 55, cross-ans. 3). It also appears 
on the testimony of Crawford (p. 178, ans. 23) that before 
this suit was brought, the defendants were at first desirous 
of making some arrangement with the complainants and 
taking a license, but. after advising with Roth, McMahon 
& Co., they concluded to fight the suit, stating that Roth, 
McMahon & Co. had agreed to pay all costs of the suit. 
It further appears from the téstimony of the same witness, 
(p. 178, ans. 24) that at that time, one of the complainants 
interviewed Mr. McMahon, who at first lied about the mat- 
ter, denying that he had made any bretzel machines for 
anybody, but finally, after ascertaining that the complain. 
ants knew all about it, admitted that he had been lving. 
The firm of Roth, McMahon & Co. seem to have the rep- 
utation of professional infringers. (Ruger, p. 209; Earhart, 
Pp. 290.) 

lwo defenses are sct up in the answer, to wit: 

First; that the invention is not patentable, in view of the 
state of the art, but is the product of mere skill and judg- 
ment. 

Second; that the patent is anticipated by certain pat- 


ents and prior mventions, 


1. SHE PATENT. 


The patent here sued upon contains three claims which 
are as follows: 

‘t. A flat die for cutting bretzels, having the bow a, the 
“loops a’, a) the intermediate twisted portion, and the ends 


+. 


a, a’, and provided with the central creaser, a*, the side 
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“creasers, @, a’, and the end creasers, a’, a’, projecting into 
“the bow, a, substantially as shown and described. 

“2. Ina bretzel-cutter, the combination of the die A, per- 
* forated, as described, for the reception and passage of the 
‘scraps, and for the expelling-studs, F, with said studs, the 
‘cuide rods C, the base B, provided with feet or projections 


“4', the springs 6, perforated plate D, and the hand piece 


i ™ substantially as shown and described. 


“3. A flat bretzel-shaped dic, having three off-bearing 
‘internal scrap passages or channels, and perforations for 
“the expelling-studs, in combination with the expelling- 
studs, substantially as shown and described.” 

It will be seen that the gist of the invention claimed in 
the first claim is the fat adie, having the various peculiari- 
ties, aud particularly the creasers, mentioned in the claim: 
vhile the gist of the second claim is the combination of ¢/zs 
particular die with the other clements constituting the en- 
tire machine as enumerated in the claim. It will be shown 
that these two clamms,—the first and second—are to be 
construed broadly just as they stand in the patent, there 
bemg nothing in the prior state of the art which can be 
Upp aicd to to limit their scope. 

Phe third claim, which is broader in form, and is not 
umited by any mention of the creasers, may or may not be 
construed as broadly as it reads, according as the court 
may Or may not find these complainants to have been the 
tirst to make the broad invention therein referred to. 

The defense urged against the first two claims is, in 
brief, that the dic and the machine therein claimed involved 
no inventive ingenuity, but only mere skill and judgment. 
This defense, the complainants answer, first, by proving the 


cnormous practical difficulties which were met with in their 
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attempt to reduce the same to practice: and, secondly, by 


proving the fact that many other inventors had endeavored 


to produce the inventions, and had spent much time, study, 


labor, and expense in the effort, but had totally failed. 
The same defense is urged against the third claim, and 
is answered in the same manner. To this claim, the defense 
is also made, that it had been anticipated by the inventions 
of others. In answer to this last defense anticipation — 
the complainants prove their own priority of invention, by 
establishing the fact conclusively that they were the first 
to conceive the invention, and were diligent in reducing it 
to practice. (See Need vs. Cutler, t Story, 590; Neeves vs. 
Aeystone Bridge Co., 5 Vish , 450: Fohuson vs. Root,i Fish... 
3513 White vs. Aen, 2 Clif., 224: Adams vs. Edwards, 1 


Fish., 1: Acvdad/ vs. Wiser, 21 How., 329. 
Ml. Tur Brerze. 


The bretzel originated with German tribes, in the remot- 
est antiquity, and is known in their histories for over 700 
vears. In later ages its manufacture spread over the civ- 
lized world; and it has become a staple commodity. The 
bretzel has always, until recently, been made by hand, avd 
the complainants are the first persons in the world who ever 
successfully made them by machinery. 

rom an article in * Ausland,” (a scientific foreign jour- 
nal) of March 30th, 1885, on * Eastern,” the festival of re- 
turning spring among the Indo-German tribes, we quote 
the following: 

“One of the peculiar features of their (the old Germanic) festivi- 
ties was, the night betore © Eastern” to run a wheel, covered with 
tar, and set on tire, down asteep hill. This wheel signified the re- 


turning sun, and the festival cakes baked on this oceasion had the 
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form of a wheel, and were called Bringla-ring, which is 
the present name ot the bretzel in Denmark, Sweden and Iceland.” 

We find from other historical references to the subject 
that the peculiar symbolical form of this festival cake be- 
came so interwoven with their religious institutions that it 
reappeared in connection with other religious rites and 
ceremonies, and was even embroidered upon the garments 
of their priestesses in the early ages. The cake was used 
not only as an Easter cake, in which case it was made rich 
ind sweet and variously ornamented with confectionery, 
flowers, etc., but it was also used asa fasting cake and upon 
funeral occasions, m which case it was compounded of flour, 
salt and water, and boiled in the water of ashes, indicative 
of penitence and humiliation. For whatever purpose it was 
made, and however it was compounded, its form, symbol- 
ical and of religious origin, remained persistent and invari- 
able. It is a curious fact that of the two kinds of bretzel 

the one for festive, and the other for penitential occa- 
sions——the funeral cake alone should have established itself 
at last as the indispensable adjunct of a lager beer saloon ! 

The Christian missionaries who visited these tribes were 
too wise to forbid this national cake or biscuit, but simply 
ratified its use and adopted it in connection with the Easter 
festival and with the observance of Lent. Finding its way 
to Christianized countries, it was called in Italy, “ Braccia- 
tello,” and in Latin, “ Bracellum”—hence, “ bretzel.” 

[t will thus be seen that the bretzel is distinguished in 
form from all other articles of food; a cake would still bea 
cake, if cut into any one of thousands of forms, but a bret- 
zel would not be a bretzel, unless made in the form so un- 
alterably established by thousands of years of use, and by 
its ancient symbolical associations. 


The process of making bretzels is described by Earhart 


-_ on . , . . | 
p. 71, ans. 2, p. 101. ans. 174, Sawyer, p. 234, ans. 21, Gohl. 
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p. 117, and Butler, p. 180.) [Tt is there shown that they are 


not only made from a kind of doush different from that 
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used im crackers and cakes, but that thev are made by so 


entirely different a process, that bretzel baking is a trad 
of itself, not generally known to persons engaged in_ the 


manufacture of crackers and cakes, and that such persons 
would know nothing more about the manufacture and treat 

ment of bretzels than they would about the manufactur 

of candics. Flour, with a little lard, water and yeast, is 
mixed into a stiff dough: the bretzel is then formed by 
hand or machine, and- is then set aside fora while “ to 
prove’ or, as our grandmothers would have called it, “to 
rise.” It-is then boiled in lye, after which itis salted, and 
then baked in an oven. It is thus, in the course of its 
manufacture, subjected to three different conditions of tem- 
perature, to wit, the “ | roving” temperature, the boiling 
temperature, and the baking temperature. [hese three 
treatments tend to alter both its size and its form, so that 
in machine-made-bretzels, the article ultimately produced 
at the end of the baking process, is not, In size or form, tin 

same article which originally came from the die. | In the 

proving process; i enlarges in every direction, and, althou: 


cut with square corners, 1t assumes a roundish form. But- 


cr BD. 1 SO, dlls. 5). Asa NCCESsSAaFyY CONSCQUCHCe of these 


facts, it follows, that the problem of making bretzels by a 


die, is an entirely different problem from that presented in 


the manufacture of metal, clay, glass and other similar ar- 
en gee : oo - cl . : +] " ] + Ty | c terla 

ticles by dies, inasmuch as, in the latter class of articles. 

the die can be made in the exact formof the resulting prod- 


uct, whereas, on the contrary, a bretzel dic must not be made 


in the exact form of the resulting product, but its form must 
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which it cuts out will 


asstiie the proper form vhen subjected to the subsequent 


reatments. Considering this fact, it becomes at once ob- 


vious that the production of such a dic, involved not only 


bservation and calculation, but careful study, invention 


enuity and a long cours f experimentation. /¢ ts im 


; 4 : af o ’ sae ™ ° 
eviutlence in this case, that dies made frome plaster casts of 


hand-made oroetzels. will nol p duce a practical machine- 


made bretzel. (Earhart, pp. 280—287, ans. 2, 5 and 7, and 


| exhibits COHSISTIN 3 tie plaster casts dies and both 
‘ } : : 


biked and unbaked bretzels made therewith, introduced in 


evidence on pages 284 and 285 


It should be kept in i:nd that the hand-made bretzel 


is the only form of bretze) know? prior to the successful 


introduction of bretzel machin ry by these complainants. 


he hand-made bretzel was formed by rolling out a piece 


f dough into the shape of a cylindrical roll, tapering at 


both ends, and then bending it into a form approximating a 


ring, crossing its ends within the ring, and attaching their 
. 
extremities to the opposite side or bow of the ring by the 
y idhesiveness of the d h itself. The two “arms” (as 
’ they are technically called), crossing within the ring, are not 


lapped one over the other, but are /wested around each oth- te 
ysoasto forma half kuet.cach am passing both under and 

My, ° : ; ry AA / yp) + | et } t+) | > «Y +. le] ' t| . ~ 
(/< ‘ ‘ id, / ‘ . § (f Pris » @8 i‘ » Sinuiatimneg Crue ‘ \ 1€ rit 
- of a wheel, with the hub and the radiating spokes. It follows 
y that the parts of the bretzel do not Le in the same plane 


ut, at their different points, occupy different planes. The a 


; form is so peculiar and complicated that any attempt 
y to produc i b>) machine ry involved the vreatest mechant- 
' cal difficulties-—difficulties so peculiar and apparently insur- 


mountable as to have resisted for a thousand years all ef- 


forts to overcome them. Phe nature of these difficulties, 
and the amount of study, experiment and inventive effort 


! 


required tO overconr Lincnm), ¢ i be Wndel 


ciated only by a careful and patient tudy of the fact 

proved in this cise The many abortive efforts made by 
| ee 

others, occupying years of time and = consuming larg 
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amounts of money. only to end invariably in failure —when 
considered in connection with the tmmernse amount of 


study, experiment, labor, anxte 


y and expense incurr d by 
these complamants befor they perfected their machine 
and in connection with the enormous utility of their ma- 
chines and the revolution they immediately commenced to 
work in the trade: and in connection with the fact that a 
oes ul bret ! l-seacr ce etencs « sie ieee inal cha « . “ded 
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| | 


by the most skillful mechanics in the world as a physica 


IMpossibility until the complain uits demonstrated the con- 
trary can leave no doubt on the mind that the invention 
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far transcended the powcrof mere skill and judgment, and, 


indeed, involved the exercise of the highest inventive intel- 
lvence. As we have already seen, the problem was not 
“4 ; 

merely to reproduce, in plastic dough, the peculiar and dif- 
ficult characteristics of the completed and baked bretzel, 
but to frvoduce such a torm of plastic, leavened dough, as 

/ _ 

that, when it afterwards had “raised ° or “ proved “ and had 


then been boiled in lye and baked, it would final 


in the simulitude of a compl ted bretzel. 


iV. NOT OBVIOUS THAT THE RESULT COULD BI 
ACHIEVED BY. THE USE OF DIES: AND FAR LESS OBVIOUS 
rHAT IT COULD BE REACHED, IN EFFECT, BY THE USE QO} 


4 SINGLE DIE. 


ts haaty vossthle mevans whatever was not 


vious, but was deemed by the best practical experts in 


the world t « a mechanical impossibility. lH! 7/sen, of 

Philadelphia, testifed (pp. 200-203) that he is one of the 

. | most extensive manufacturers of biscuits and crackers ta 
this country, having a large foreign and domestic trade, 

ith agencies in London, India, and Australia, besides all 

rincipal cities in the United States(ans. 23) that when 
~ . (Crawford first spoke to him of his bretzel-machines, witness 
ld him that *7¢ wes impracticable,” and was “* thoroughly 

ad srlisficd. in Vi TON nad.“ thal wt was Lm pra ficable and 
make byetcel by machinery.” (ans. 3); and 
that he now re rarad i i386 “Or thie MOST wouder ful f 
hieces of anechanisim that has cver been used tn the haker’s 
7, Ya ins. 72. [his is the disinterested testimony 
-, man known all over the country as one of the leading 
business men of the United States, in this line of business 

i.man thoroughly competent to speak on this subject 
iman having no connection with the complainants, and 
no mterest. directly or indirect V; in the result of this suit. 
hKarhart (p.\32, ans. 17,) testified that when he first showed 


his model to the trade. “ az cerry sustance where it was shown 


they expressed their belief that it would be a good thing 2/ 
t would do what we claimed for it. And I believe every 


one of them was of the opinion ¢ha/ it wouldn't work, and 


do the work as we claimed it would. 7Z/Ae « pression was 


ywimon that bretzels couldn't be made by machinery.’ 


expression of disinterested practical 


men, who understood the difficulties involved in the work, 
and appreciated their magnitude. <l/ler the problem 
was solved, it became easy for the defendants «Roth, and 
McMahon), and their co-infringer, Ramsey, Ramsey's work- 
man, Krebs, Roth & McMahon's workman, De Tamble. 


and sub-tenant. Durkee. and two or three bakers totally 


unfamiliar with the the manufacture of bretzels, te prop/ 
esy; but we have stated the testimony of practical, expe- 
rienced, and disinterested parties, given dcfore the problem 
was solved——a kind of testimony that comes with controll- 
ing force. The defendants opinions are only what Judge 
Sprague (1 Fish., 175) called “prophesy after the event; 
what Judge Woodruff (5 Fish., 63) referred to as “the wzs- 
dom which comes to an imnfringer’ after he is made to face 
the penalties of the law; what Mr. Justice Grier alludedto 
(t Fish., 284.) when he said, “1 am disposed to distrust 
that wisdom which succeeds the events? and what Mr. Jus- 
tice Curtis. 2 lish... O72 referred to when he sad, ~ oe 
docs the validity of a patent depend on an opinion formed 
aster the event respecting the ease or difficulty of attaining 
a. 

2, Not only was the solution of the problem, by any 
possible means, not obvious éefere the event, but it was 
particularly not obvious that it could be solved by the 
simple means of aves. If it had been vdzvers that mer 
dies could. be practically employed to cut and mold bretzel- 
blanks, then no intelligent mechanic would have essayed 
to make bretzels by other and far more complicated and 
expensive machinery not operating with dies. This fact 
seems-to be unanswerable. Yet two experienced mechan- 
ics and bretzel-bakers, Keller and Myers, commenced, in 


’ 


1879, to try to make a bretzel-machine upon another and 


’ 


Crawford, p. 83. ans. 4; Keller, pp. 199-199; Keebler, pp. 
» 20 5-205; Ruger, Ppp 207 205. The principle upon which 
. they tried to build their machine is well described in their 
patent of May 1§, 1853, No. 277,573 (an Exhibit in this 
suit! as follows: 
* The object of this invention isto take suitably prepared dough, 
. 2 press it, cut it into suitable and equal portions, roll the portions 
into form, bring the ends together and twist them, and deliver 
them upon a carrier operating to receive them without being piled 
| ohne upon another. 
Their machine was so complicated that it required five 


. : 
vears of time, and a fortune in money, and was finally pat- 
ented, vet it had, up to the time of taking the testimony of 
the parties in this case, proved a total failure, and they 
were still at work trying to make it a success. (Keller, p. 
199, ans. 12: Keebler, p. 205, ans. 6; p. 204, ans. 3; Ruger, 

j ». 208, ans. 3; Crawford, pp. 53, 84, end of ans. 4.) This 
machine was formed to make one bretzel at a time and 
sixty per minute, | Keller, p. 1938, ans. 6,) including perfect 
and imperfect bretzels ( Keebler, near top of p. 204.) Only 

~ 25 per cent. of these bretzels were perfect, while 75 per 
cent. were worthless. (Keebler, p. 204; Crawford, p. 33.) 

Crawford refused to purchase the machine, in 1879 or 
1880, because it was a failure, (p. 83.) Ruger, a manufac- 
turer of bakers’ machinery, bought an interest in the inven- 

tion and invested a large sum of money in it, and then 


» 


hope of vetting aA machine to work oon) that principle,” (p. 


different principl without the use of dies, and actually 


spent $25,500 in the effort without achieving success. 


sheets of draw Ines, consisting of seventecn different “ hg 


ures.’ to illustrate it. Although this machine had cost five 


abandoned it because “ it was a failure,” and “ Gave up all 


not have 
Keller ana \Iyers CX] riyy 


t he | outweroh i thou 


opinions of infringers and thet 15 ers, and of other inex- 


perrenced pot sons, aster thr ' jf, Washington 


bretzel-maker of ars’ ¢ rience, (pp. L17-123,) 


and a cisinterested witness. te stifies that. even if informed 


that dics could be made for cutting crackers and cakes in 


different shapes, such as animals, birds, diamonds squares, 
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now be formed, 


successfully manufactured by the use of dies. 


Cross Ans. 
Wilson, that, when the 


operate successfully. 


it 


Wals, 


35, p. 


~~ 


was described to him, he thought the idea im- 
and the expressions of the bak- 
the wode/ of the die ma- 


p. 132, 


produced the strongest kind of evi- 


the nature of things, be adduced, to show 


at 


bretzels could be 


the argu- 


confirmation, to-wit. the fact 


that, in a thousand years of bretzel-making, nobody has 


ever before manufactured bretzels with dies. 
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rus, 


die, as in this patent here in suit. 


As we have shown. the hand-made bret zel 


the 


to the 


almost inevitably occur 


before 


of 


mina 


two cooperating dies must be 
parts projecting below the median 
other to mold the parts projecting 


ure of an ordinarv hand-made bretzel will show this con- 


the event, that 
bretzels could be successtully mack WW ith lies, it Was far less 


obvious that they could be successfully made w/h a single 


the only bret- 
zel known before the complainants’ introduction of then 
were not all 


idea of making them 


ad mec- 


at 


used, one to 


plane, 


above 


such plane. We submit that an examination of the struct- 
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usion to be almost inevitable:.and we should accordingly 


have expected a prot to find it verified by the history of thy 
, ' eS ob. — 
Various attempts to manufacture bretzels by macninery. 
g And, in fact. it is so verihed. In 1873 or 1876, FAli/l-a 
/ / 
workman in Ruger’s shops at Buftalo, N. Y., undertook, in 
conjunction of or Ce é damy, and by the aid of two skill d 
workmen, Berry and Waldo, to invent a machine for mak- 
Ing bretzels with dies. Efiil, pp. 23 33. [It was an cx- 
periment, (Ans. 2, top of p. 30;) never put into practical 


isc (Ans. 4, 5, Same page; ) never sought to be patented 


? Ans. 6, Id;) never completed, (Ans. 5, p. 33:) and * the 
Whole invention or attempted invention was abandoned 


about 1876," (Ans. 8, p. 30,) and, therefore, passes into the 
hay) banc reel YT it / 4d 
Hnbo of abandoned expermecnts. ff Was A Machtie li 


; 
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divs, one to form one side of the bretzcl, and the other to 
form the other side: and its only, remaining utility is to 
demonstrate that thfs is the form im which a die machine 
would occur to an inventor's mind, if it occurred at all. 
Again: The complainants’ assignors, Lampert & [luber, i! 


undertook to get up a bretzel-emachine to manufacture 


’ 


j ° ° : : 
bretzels by the use of dies, and they patented this machine 
: and its improvements, Nov. 28, 1876, No. 184,786; May 6, 
1879, No, 215,006; January 27, 1880, No. 223,917; and 
Kebruary 10, 1880, No. 224,446." JZ hey, too, like Hill and 
/tis asseciales, concelvcd lhat [ivO OPPosine Ves would Lr 
*Nore.——In the entire history of the art. up te March 20, 1883, the 
date of the patent here in’ controversy, only fire patents had been 
laken out on bretzel machines: to-wit, the tour patents ol Lampert A 
Huber, above mentioned, and one patent, to Charles H. Appel. 


dated September 2. 187%. whieh will be discussed in this brief, far- 


ther on. 


necessary, aNd constructed ther machine on that princtple. 
IXven with the aid of two opposing dies, “hey found that 
the invention involved almost insuperable mechanical and 
practical difiicultws. They began work trying to produce 
it, about 1872 or 1873 (Crawford, p. 177, ans. 19), Mr. Hu- 
ber contributing his knowledge as a practical machinist, 
and Mr. Lampert his experience as a bretzel-maker(p. 177, 
ans. 20-21.) The complainants bought the Lampert & 
lluber machine, and an interest in their patents, about Jan- 
uary 1, 1879,(p. 12g, ans. 13,) and embarked in the bretzel- 
machine business. The machine, although patented, was 
not at that time fully successful, and the enormous labor, 
trouble and « Xperse that were thereafter required tO per- 
fect it and make it a commercial success, and, particularly, 
that were required to perfect the dies so as to make them 
wholly available for the purpose, will be hereinafter, in an- 
other connection, more fully pointed out, and it will then 
be shown that the perfecting of these double-dies and the 
invention and development of the single-die here in contro- 
versy went ulong together, many of the difficulties met with 
being common to both, and the studies, experimentation, 
and knowledge thereby obtained, being equally applicable 
to both. 

Again: about 1876 or 1877, one Dr. Charles H. Appel, 
of Lehigh County, Pa., attempted to make a bretzel-ma- 
chine with dies, (Appel, pp. 194-199), and he, too, conceived 
that two opposing dies would be necessary. In his case, 


asin the cases of Hill and of Lampert & Huber, the con- 


ception of the possibility of making bretzels by the use of 
dies proved to be a very different thing from the making of 
the invention. We utterly failed, atter spending five years 


of time and $500 in money in the effort. He came to the 
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conclusion that it was a mechanical impossibility to repro- 
duce the form of a bretzel by dies, and in his patented ma- 
chine he did not even attempt to make such form. And 


he finally abandoned the whole business in despair. 


Thus it appears that, prior to the complainants’ inven- 
tion here in controversy, there were never but three at- 
tempts made to produce a bretzel machine working with 
dies, and not one of the three parties concetved the possitility 
of doing the work with a single die. Of the three parties, 
two failed utterly and abandoned the effort, and the third, 
Lampert and Huber, the complainants’ assignors, succecd- 
ed only after enormous labor and expense, and fully suc- 
ceeded on/y after the complainants studies and experiments 
upon the single die here in controversy had taught them how 
to overcome the mechanical difficulties involved beth m the 


single dite and the double date. 


All the parties connected with these prior efforts, except 
possibly Appel, were bakers or manufacturers of bakers’ 
machinery, and therefore familiar with what was commonly 
known in the art, so that there was evidently nothing 
known in the art of a character to render any substantial 
assistance cither in suggesting the idea of making bretzels 
with a single die or in the development of that idea into a 
practical machine. The idea, when first conceived by these 
complainants in 1879 (Earhart, p. 125, Ans. 4,) was a new 


thing in the art. 


Ly 


V. THe History or THE MAKING OF COMPLAINANTS’ 
INVENTION HERE IN CONTROVERSY. 


About January 1, 1879, the complainants purchased their 
interest in the Lampert & Huber inventions and patents, 
and entered upon the business of manufacturing  bretzel- 
machines, (p. 129, ans. 13.) With the patent right, they 
acquired also the first Lampert & Huber machine, which 
was delivered to them soon after the contract was made, 
and was sét up and operated for experiment. (Earhart, p. 
129, ans. 13: p. 156, ans. 154.) It was a crude affair, en- 
tirely unfit for practical work (p. 156, ans. 1543) had only 
one row of dies around each evlinder, as in the original pat- 
ent of 1876 (p. 156, ans. 155:) and the dies were defective, 
showing imperfectly the lines and creasers forming the 
twist of the bretzel (p. 155. ans. 150: p. 163, ans. 179, 180.) 

The second Lampert & Huber machine was built by 
Fowler & Rockwell, of New York City, for the complain- 
ants, in 1880, avd was a fatlure (pp. 129-131, ans. 13-15; 
pp. 166-167.) Fowler & Rockwell are manufacturers of 
bakers’ machinery, and are “the most experienced and 
skillful workmen in that branch of machinery ” that can be 
found in the United States. ( Earhart, p. 129, ans. 13; Craw- 
ford, p. 174, ans. 9: Ruger, p. 210, ans. 16; McMahon, p. 
265, cross ans. 77, 73, 79: Keller,-p. 199, ans. If.) They es- 
timated the cost of the machine at $600, and the time re- 
quired to make it, at three months, (p. 174, ans. 8;) but, 
after working at it over a year, (p. 174, ans. 5: p. 129, ans. 
13,) part of the time with the assistance of Crawford (p. 
166, ans. 3,) at a cost of $4,000 ; p. 129, ans. 13,) wth the aid 
of their own complete knowledge of the art of baking-ma- 


chinery, they produced the best that they could do in 


1s 


bretzel-machines, (p. 174, ans. 8,) and it was a total failure 
as we have already seen. In this “ New York Machine,” 
as it is called by the witnesses, the dies were formed upon 
strong metal staves, and two of these staves have been 
put in evidence marked “ Complainants’ Exhibit New York 
Machine.” By reference to these two Exhibits, (one taken 
from the upper and the other from the lower cylinder of 
the machine, and designed to operate together in forming, 
the bretzel,) and by reference to the testimony relating to 
the New York Machine, (Earhart, p. 131, ans. 15; Crawford, 
pp. 167, 173,) it appears that several of the main defects in 
this machine were aflerzweads ascertained to consist in thy 
construction of the dus. The openings were not sufficiently 
tapering to give the necessary clearance (p. 167, bottom of 
p.173 and top of p. 1743) one of said openings was so 
small that it was almost impossible to force the dough 
through it when the dough was in certain conditions (p. 
167;) the cveasers are flush with the cutting edge, which 
caused them to cut the bretzel to pieces in the making (p. 
131, ans. 15;) and the end creasers are made 7x separate 
pieces and set into the die, (sare ans,) a fact which has been 
found by experience to be fatal in this class of machines, 
because the dough will be forced into the crevices and 
caused to stick so that the clearers fail to clear the bretzel 
from the die (Earhart, p. 73, ans, 8; Robertson, p. 104, end 
of ans. 7,) One very striking fact, strongly illustrative of 
the latent difficulties involved in this work, is found on page 
107, viz: that the metal staves, although fully an inch in 
thickness, wre vot strong cnough for the purpose, but would 
spring when the dough was passing through between the 


cylinders. Under such a powerful pressure, it is easy to 


it) 


see that the slightest crevice would allow the dough to 
wedge in so that the clearers would fail to properly remove 
the bretzel without damaging it. Bretzel dough has to be 
used without flouring or dusting, and hence tends‘to stick. 
Robertson, p. 105, ans. 10; Dodge, p. 91, ans. 9, 10.) 

These defects of the New York Machine emphasize 
strongly another important fact, which is that the bretzel 
dies here in controversy are neither dies proper nor cutters 
proper, but a combination of de and cutter. They not 
only cut out the external form and internal openings of the 
bretzel, but they mo/d/ the remaining portions of the dough 
so as to produce the bretzel appearance. The cutting part 
involves not merely cutting, but also getting proper clear- 
ance of the internal scrap—-a point wherein Fowler & Rock- 
well, with all their skill and knowledge of the art, utterly 
failed; the molding part involves all the clements necessary 
to give the rounded form and the characteristic peculiari- 
ties of a bretzel as distinguished from other products of the 
bakery ; and the cutting parts and molding parts must be 
so joined together as to leave no fissure or crevice, however 
small, into which the dough can be forced by the most 
powerful pressure--another point where Fowler & Rock- 
well failed. The problem of combining all these parts so 
that they would work properly together, both cutting out 
the stock and making up the article out of it, proved, in 
practice, to be a very different problem from that involved 
in mercly making a cutter or merely making a die. 

After the New York machine had exhausted the com- 
combined ingenuity and mechanical skill and knowledge of 
Crawtord, and Fowler & Rockwell, without reaching suc- 
cess, it was sent to Columbus, Ohio, worked upon there by 


(rawford and Huber for several months more m an at- 
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tempt to improve it, tried, found inoperative, and aban- 
doned. (p. 167.) It was, then, at great labor, trouble and 
expense, altered and reconstructed, and, as thus recon- 
structed, may be termed the ¢/7rd Lampert & Huber ma- 
chine, The alterations so made are described on pp. 167, 
168. And finally, from all the knowledge and experience 
thus obtained, the fourth Lampert & Huber machine was 
built by the Scioto Valley Machine Co., with considerable 
further alterations, and was finished in February, 1882, and 
found to be a perfect success——“ the astonishment of the 
baking. fraternity and the admiration of mechanical ex- 
perts.” (pp. 169-172.) The work which was begun in 1872 
was finished in 1882, after almost incredible labors and dis- 
couragements. 

Such a history shows that the invention of a machine to 
successfully make bretzels by dies was not an. casy task, 
even where two opposing dies were employed, but a task 
requiring indomitable perseverance, large pecuniary re- 
sources, and the highest inventive and constructive skill ; 
all other efforts, wheresoever and by whomsoever made, 
were failures; this alone reached the goal of success. 

But if it was difficult to produce a bretzel-machine ope- 
rating with two opposed dies, how much more difficult to 
produce the result witha single dic! 

The idea of the single-die machine was conceived origi- 
nally by Earhart, in 1879, while experimenting with the 
first Lampert & Hluber machine (p. 125, Ans. 4), and was 
subsequently wrought out and reduced to practice by the 
combined exertions and inventive thought of the three 
complainants, Earhart, Crawford and Butler (p. 77, Ans. 6; 
p. £25, Ans. 10, 11; p. 159, Ans. 166, 168; p. 175, Ans. IT; 


p. 186, Ans. 4,6). The machine was completed and put into 


ef 


practical use in May, 1882, (p. 127, Ans. 7). The applica- 


tion for a patent was filed July 6, 1882, and the patent in 
suit issued March 20, 1883. (See patent, complainants’ Ex- 
hibit B.). 

The idea at first conceived by [Earhart was, simply, 
* that a bretzel-machine could be made to cut out bretz- 
cls on a flat surface, at a cost comparatively small com- 
pared with that of the Lampert & Huber machine,’ (p. 
125, Ans. 4), and, before anything was attempted in the 
way of an embodiment of the plan in model or drawings, 
the subject was talked over between Earhart, Crawford 
and Butler, (same answer), so that their several ideas be- 
came blended together undistinguishably from the very be- 
ginning. During that first consultation, Earhart made a 
drawing intended to show the die which they were jointly 
discussing, in which drawing te fatled lo get the end and 
side creasers, lo properly make the twist of the bretzel (same 
answer, Afterwards, and during the same year, 1879, he 
*“ made other drawings, endeavoring to get at what would 
make a proper die for the purpose, but aid not get the 
creasers and grooves in such shape that would make the 
proper die and show the twist. Viese small drawings were 
thrown aside as useless.” (Same answer.) In March, 
ISS8o, they “partially made another drawing, which was 
completed within a few, days thereafter, showing the face 
of the die with the creasers substantially as shown in the 
patent sued upon,” (pp. 125, 126, last part of same answer.) 
This drawing was preserved and is in evidence as “ Com- 
plainants’ Exhibit First Sketch,” (p. 126, Ans. 5.) It shows 
“the shape of a bretzel,” “the bows, the loop, twist, and 
the off-bearing internal scrap passages.” (p. 126, Ans. 6). 


lu March, 1881, Earhart made another drawing showing the 
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cutter-frame, dies complete, the springs, clearers and the base 
substantially the same as those now used in making a 
cutter or machine under the patent here sued upon, This 
drawing was taken to a draughtsman and a copy made 
from it by him, z/Azch was rutended to be used in applying 
for a patent” on the new machine. (p. 126, Ans. 7.) The 
copy made by the draughtsman, for the purpose aforesaid, 
is in evidence marked “ Complainants’ Exhibit, March [831 
Copy.” (p. 126, Ans. 7.) This copy, made by said 
draughtsman, was sent to the complainants’ patent solici- 
tor, Mr. Edson, at Washington, D. C.. and “ from it and 
the accompanying description — the drawings and 
specifications were made, which accompanied the application 
for the patent. (Same answer.) Mr. Edson was retained 
for this work about January, [882. (p. 288, Ans. 13.) In 
March, 1882. a model was ordered, which was finished a 
few weeks afterwards, and was also sent forward and ac- 
companied the application for the patent. (p. 126, Ans. 7.) 
Then followed the completion of the machine for practical 
use in May, 1882, and the application fled July 6, 1882, as 
already stated. In addition to the three drawings men- 
tioned, there were two or three smal! sketches made in 
1879, and possibly in the forepart of 18380, in endeavoring 
to get creasers to show the twist (p. 127, Ans. 8). 

The date of the March, 1880, sketch —* Complainants’ 
Exhibit First Sketch’—is fixed by a letter from Crawford 
to Earhart, printed on pp. 191-194, and in evidence as 
“Complainants’ Exhibit Crawfords’ March, [880, Letter.” 
The March, 1880, sketch was commenced by Craw/erd, in 
New York, (1 here he was then assistnge Fowler & Rock- 
well in getting up the “New York Machine” under the 


Lampert & Huber patent,) transmitted in said letter by 
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mail to Earhart, and completed at Columbus, Ohio, dy 
farhart. (p. 143, Ans. 69; p. 160, Ans. 171.) “ The parts 
left unfinished by Mr. Crawford were the lines showing the 
twist and creasers,” (p, 143, Ans. 70,) and are more particu- 
larly set forth by Earhart on pp. 143-149, (Answers 70-110.) 

Phe date of the March, 1881, sketch, (original,) is fixed 
by the fact that one of Mr. Earhart’s sons made it at his 
direction and was soon afterwards attacked with nervous 
prostration and spasms, such attack commencing some- 
time during the month of March, 1881. (p. I49, Ans. 112.) 
Phe original drawing thus made was left with the draughts- 
man by Mr. Earhart, who, after this suit was commenced, 
tried to recover it, but the draughtsman had moved away 
and no trace of him or the drawing could be found. (pp. 
149, 150, Ans. 113.) The merely mechanical character of 
the work done by his son, under his directions, is shown by 
(Answers {14-120, pp. 150, 151, 

Phe model of March, 1582, was not the first attempt to 
embody the invention in a modcl. (Earhart, p. 157. Ans. 
158.) What other attempts were previously made does 
not fully appear in the evidence, but it does appear (see p. 
193. Ans. 53, 34, 55,) that Crawford had had a tin pattern 
made in New York, in the spring of 1880, from sketches 
drawn by himself, and that the drawing of March, 1880, 
sent by him to Earhart and completed by the latter, was 
drawn from said tin pattern; also that a rough wooden die | 
vas made shortly after the making of the March, 1880, a 
sketch (p. 128. Ans. 12:) also that a metal die, in evi- 
dence as “Exhibit Brass Cutter,” was made some time 
previous to commencing work on the full size machine. 
Same answer). 


In all this history, commencing with the crude and im- 
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perfect conception in 1879, and ending with the completed 

and perfected practical machine tn May, 1882, there ts i. 

abundant evidence that the invention was a work of grad- 
p | 

i as ual evolution. During all this long period, the study and ~ 

; : . . . . . . 

L experimentation upon this invention were continuous, and 


| ae went along hand in hand with the labor of experimenting 


oe 


a upon and perfecting the Lampert & Huber machine. Ear- 
; : ' . " béD ’ 
Ny hart says: “ During the years of 1879, ISSO and I88I, we 


were expermmenting with dies, and with the machine pur- 
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5 ae chased of Lampert & Huber, to perfect and develop their 


patent machine, as well as the patent machine sued upon tn 
| this cause.” ip. 127, Ans. 7.) Again: “While we were 


ae ty | employed in developing and improving the Lampert & 


Huber machine, we were at the same time developing and 
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learning how we could make a practical miuchtne as repre- 
a sented in our patent sucd upon, which was in contemplation 
‘om and was a matter of study at the same time. They were 
carricd along together until cach was made a perfect work 
mg machine. The whole field was “new and untried,” 
with “nothing to guide” them but their own “ broad judg- _ 
ment and the failures of those who had undertaken to 
build bretzel-machines before” them. (p. 135, Ans. 223 and 


see also ). 153, Ans. 103). 


' 

; 

| 

; 

| 
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P| Phe cost of developing the invention here in controversy 
was great. [exclusive of all the experimental work on the 
| Lampert & Hluber machines, in which many of the same 
problems had to be studied and solved, the cost of the flat- 
die invention alone was about $900. (p. 130, ans. 14). 
Inclusive of the abortive New York machine, where the 
; problem of dies was directly in process of solution, the cost 

- a was about $4,900. (Sam¢g answer). And inclusive of all 


the work on the Lampert & Jluber machines, which was, 


i 1 


_ 


throughout, not only a study of the peculiar problems relat- 
ing to cylinder machines but also of all the problems in- 
volved in the use of dies for making bretzels, the cost was 
$30,000, (p. 1 30, ans. 13)," and this is a low estimate. (p. 
134, ans. 20). 

The “me and labor spent upon the invention were very 
vreat, and, if we include the undistinguishably intermingled 
study and experimentation upon the same problems in the 
Lampert & Huber machine, were enormous. <A_ whole 
“ carload” of * the deSris of abandoned bretzel-machines and 
experiments can be found scattered throughout” the com- 
plainants’ establishment. (p. 177, ans. 13). Earhart was 
asked by defendants’ counsel, (p. 158, ©. Q. 164) if, exclu- 
sive of work done on the Lampert & Huber machines, he 
had spent one day on the development of the invention 
here in controversy prior tv completing the sketch of March, 
SSo, to which he replied: 

“Yes, much more than that. | spent days—day after 
day—I don’t know how long, studying the original Lam- 
pert & Huber machine to make one to cut on a flat surface 
like our patent sued on.” Crawford, testifying to the joint 
work on the Lampert & Huber invention and the inven- 
tion here in controversy, says that it took, in the years 


1879, 1880 and 1381, 


*Nore.—Appel spent $1,000.‘in time and money, in his abandon- 
ed experiments. (p. 1%, ans. 7). Keller & Myers spent $28,500. in 
their unsuccessful efforts to produce a practical bretzel-machine. 
(p. 198, ans. 3). The complainants spent 330,000. besides what 
Lampert & Huber had spent in the six or seven years of their pre- 
vious work (see p. 177, ans. 19), and finally attained the desired re- 
sult. It thus cost over 860.000. to solve the problem of making suc- 


cessful bretzel machines. 


*% 
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** Nearly all of the working days, all of the Sundays, and nearly all 
the sleeping hours. It was an incessant occupation during the 
days and nights of these vears. It was not only an occupation, 
but infinite toil, exhausting not only the mind, the body, but the 
pocket as well, from the effects of which I have not as vet recover- 


ed, and physically never expect to. (p. 179, ans. 27). 


—_— 


The wventive mgennui/y required to produce a die which 


would reproduce the appearance of a twist in the bretzel, 


a 


Was very great. Apfel tried it, for five rears, and was ut- 


——— 


terly defeated in his efforts dy the difficulty of getting that 
appearance of a twist. (Appel, p. 195, ans. 4--8). It will 
be remembered that the similitude of the twist is formed 


by the cveasers. Rumsey, one of defendants’ witnesses, 


en 
i“ ee adie, ee eee eee 
- a oe 
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tried it, in February, 1882, at Pittsburg, and, after putting 


oR meee 


7 i creasers in, had to take them out, throw the die away, and 
a abandon the attempt. (Awmsey, p. 4l, ans. 1; Avreds,p. 49, 
| ans. 1O—-18). Fowler & Rockwell tried it in the New York 
sit machine, in i880, and only succeeded in getting creasers 
"a 
tat which would cut the bretzel to pieces, would cause the 
Hy | dough to adhere, and would not discharge the internal 
a 
Hy scrap. Fowler & Rockwell were skilled manufacturers of i : 
I bakers’ machinery, and Rumsey’s firm, 5. 5. Marvin & Co. i 
| were skilled bakers, yet all their skill and knowledge in the L, 
| art availed them nothing.  Z7hev had the idea ef accom- 
plishing the result by creasers, but, even with the tdea in | P 
their possession, they utterly failed to reach success, and their i 
efforts passed into the limbo of abandoned experiments. 7 - 


Nothing could show more clearly than this, that the in- 


vention does not reside mereiy in the suggestion, but that 


serious latent mechanical difficulties were involved, which 


it required great inventive ingenuity to overcome. — The 


mere fact that the world had been making bretzels for more 


than a thousand years by hand, without attempting the 


» = 
og 


use of dies or other machinery: that all attempts, previous 
to that of these complainants’, to work by machinery, had 
failed; that, in this country alone, $60,000. are known to 
been spent in the various efforts before success was achiev- 
ed; that the complainants were the first to achieve suc- 
cess; and that the finally successful invention was obtain- 
ed only by the continuous labors of ten years; ought to 
settle the question of zvvention, as contradistinguished from 
mere skill and knowledge in the art, whatever opinions in- 
experienced or interested persons may now form, after the 
event, respecting the obviousness of the plan and the ease 
or difficulty of reducing it to practice. 

But the statement would not yet be. complete, without 
showing the enormous advantages of the invention, as com- 
pared with the old process of hand-labor. 

|. The old process was “ slow, tedious and uneven work.” 
(Rumsey, p. 35, ans. 6). To make one barrel of bretzels by 
hand, in a day, is considered fast work for an expert work- 
man, (p. 74, ans, 10); whereas, four men, with an ordinary 
cutter having six dies, and running it at ordinary speed 
can make from 150 to 200 barrels per day—or, ta other 
words, the product, per man, is fifty times as great as by 
hand labor! (p. 74, ans. 11), And even this great product 
can, by increasing the number of dies, be doubled without 
employing any more men, (same answer), and, by increas- 
ing the speed of the machine, can be “ripled, (pp. 135, 136, 
ans. 24), so thal “the production would be so great that tu 
could not be taken care of, that is lo Sa), that no shop in thes 
country has the capacity to prove, botl and bake them, and 
that men enough could not get around the machine tohandle 
them.” (Same answer). 


2. This enormous capacity of production reduces the 


r) 


cost of manufacture from 40 to 50 per cent,—about 4% or 
5 cents per pound. (p. 75, ans. 14). “ The cheapening of 
the cost of manufacture one half the cost of making hand- 
nade bretzels has enabled me to use much better material 


in making bretzels, and to sell them at a much lower price 
than hand-made bretzels.” so that *he public “ obtain an 
article of better quality at a less price (AVilson, p. 201, 
ans. 4). 

>. “In making a hand-made bretzel it requires a room of 
high temperature. The hands employed in the making of 
the goods are constantly perspiring, Which perspiration is 
worked into the bretzel. Arelse/s made by machinery are 
nol touched by hand in any way, from the time the dough 
voes into the machine until they are baked and ready for use, 


thus making them a more wholesome article of ford. ( Wal- 


SON, Pp. ZOI, 202, ANS. 4). 


4. In the manufacture and transportation of bretzels, 
there is about one-third more breakage in hand-made than 
in machine-made_ bretzels. (Geh/, p. 118, Ans. 9). This 
fact is undoubtedly due, in part, to the unevenness and un- 
certainty of hand work, as contrasted with the even, uni- 
form character of the machine-made articles, and, in part 
to the fact that the bretzels made on the machine here in 
controversy have all their parts lying in one plane, with- 
out projecting kuobs, ends, or arms. (See p. 75, Ans. 13; 
p. 161, Ans. 172). Where bretzels are made uneven in the 
size and diameter of their parts, they bake unevenly; w/e 
the larger parts are baking the smaller parts char or burn, 
rendering them brittle, soiling the color, giving them an un- 
pleasant taste and injuring their sale. (See p. 236, near 
bottom, and p. 287, at top). 


5. the introduction of bietzel machines, and the con- 
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sequent improvement in quality and the reduction in cost of 
bretzels, has enormously increased their consumption in 
this country, so that the market demand for them when 
Mr. Earhart was on the witness stand was ten times as 
large as when they first commenced manufacturing bretzels 
for the trade. (p. 132, Ans. 16). Until that time, the trade 
was confined nearly altogether to beer saloons (p. 133, Ans. 
18), but since the introduction of machine-made _ bretzels 
they have become a commercial article and are sold general- 


ly by the grocery tr 'e.(p. 132, Ans. 163; p. 201, Ans.3). The 
machines are “destined eventually to revolutionize the 
bretzel business,” was the opinion of Mr. Wilson when he 
hrst saw them (Ans. 3, p. 20r% and the revolution 
then predicted would seem to have been already accom- 


plished. 


VI. THkt DEFENSES. 


the Defenses are :— 
/irst, The old “stock” defense that it required no in- 
vention—that everybody skilled in the baker's art knew so 


much that he could have done the same thing long ago 


if he had felt any interest in doing it. 


: Second, That the invention was anticipated- 


1. By Lambert & Huber, in the cylinder machines 


hereinbefore referred to; 
2. By Rumsey, at the bakery of 5. 5S. Marvin & 
Co., Pittsburgh. 
~ 


As TO THE ALLEGATION OF No INVENTION: This 


defense has already been sufficiently answered in the dis- 


cussion of the history of complainants invention, and it 
might well be dismissed without another word. It rests, 
as a matter of course, upon mere opinions, formed, “ after 
the event,” by certain of defendants’ witnesses. Thess 
witnesses are Roth and McMahon, (infringers and actual 
although not nominal defendants;) ¢hesr workman, 1) 
Tamble; thetr sub-tenant, Durkec; Rumsey, (an infringes): 
his workman, Krebs; Nichols, a model-maker, who never 
made a pattern or die for a bretzel-machine, (p. 229, Ans. 
20), never saw a bretzel-machine (Id. Ans. 21), never saw 
bretzels made by machinery (Id Ans. 22) and never saw 
the process of making bretzels by hand (Id Ans. 24), avd 
who, on cross-cxamination, testifies that the history of this 
invention tudicates the exercise of “ inventive genius of a high 
order” (ld Ans. 26); and Callahan and Sawyer, two bak- 
ers, of whom Sawyer never made bretzels (p. 232, Ans. 3: 
234, Ans. 16), never saw dough prepared for use on a bretzel 
machine, (Id Ans. 17), never saw them made by machine- 
rv (Id. Ans. 4, p. 234, -\ns. 16), and knows nothing about the 
subject (Id Ans 18),—while Callahan's knowledge of bretzel 
machinery is limited to one single instance of seeing, as an 
experiment, bretzel dough cv¢ with a cracker cutter, as 
though, forsooth, there could be any doubt that a cracker 
cutter, or any other kind of cutter, would cv? bretzel 
dough. (p. 248, Ans. 9: p. 249, Ans. 12: p. 250, Ans. 26; 
p. 254, Ans. 60, 61). 

Of these nine witnesses, the testimony of Nichols (p. 
229, Ans. 26) is squarely against the defendants on this 
point; while the testimony of Krebs, Sawyer and Calla- 
han is entirely indirect and inconclusive, neither of them 


being asked for an opinion, nor testifving to an opinion, 
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; 


directly on the point. Aveds stated only that he thought 
the difference between cake-cutter, cracker-cutters and 
bretzel-cutters is a difference in shape (Ans. 10); and that 

the principle is the same in some of them,—intimating that 

: . he refers here to the scrap-clearers particularly (Ans. 12). 
ln answer to Question Il, p. 47, he declined to say that he 

regarded the bretzel-cutter of Marvin & Co. as being an 

old device, and instead, replied “ This is the first I ever 

- knew of for making bretzels,’ while in cross answers Ul to 
IS he testified that neither he nor his employers could per- 
fect the dies they had in use. Sawyer testited mainly 
about doughs; said that bretzel deygh is made the same 
as hard cracker or pilot bread dough, and wsed the same as 
soda cracker dough | Ans.°5); desenbed pilot bread dough, 
(.\. 44). showing that there is no yeast used in it; then 
swore that veast vs used is in it (Ans. 45), but that “77 
dont rise any, only while baking (Ans. 46); and thought 
that a die which would cav/ one kind of dough would cut 
another (Ans. 13). “Callahan testified (p. 252, Ans. 43) 
that pilot bread has no yeast in it, thereby corroborating 
Gohl (complainants’ witness) and contradicting Sawyer; 
also that the same dies cannot be used on all kinds of 
dough (Ans. 48); distinguishes hard doughs from soft 
doughs (Ans. 52); classes bretzel dough with the hard 
doughs (Ans. 56); and says that he thinks that any die 
which will cut hard doughs will cut bretzel dough (Ans. 57). 


It is evident from this reswme that the testimony of 


*Nore.—(ohkl, an old experienced bretzel-maker testifies, (p. 120, 


Ans. 20, 21), that cracker dongh has no yeast. while bretzel dough, 


a, 
- bisenit. dough, and bread dough, all are made with yeast. Every 
) old sailor and soldier can testify that hard-tack (pilot bread) is not 


raised, but is flat as as a shingle and generally about as hard. 
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Krebs, Sawyer and Callahan is of no consequence and 


may be dismissed without further consideration, so far as 


CONCCTHS the point how under discussion: while the testi- 


mony of Nichols weighs for the complainants. 


yp , 
Of the remaining five witnesses mentioned, Roth, Mc- . 

Mahon and Rumsey are all infringers of this patent, and 

their present alleged opinions are of no weight in view of 

that fact. “No rogue eer felt the halter draw, with good 

opinion of the law.” In view of the enormous advantages 7 

of the bretzel dies, hereinabefore set. forth, how happened ’ 


it that these manufacturers of bakers’ machinery mever 


made a bretsel cutter till after the complainants invention, 


| but are willing vow to to spend thousands of dollars, in ¢ 
' - e , . . : ; 
| the costs of this suit, to secure the privilege of making , 
them in the future! If they always knew enough to make 
| 

ey . é : : 
| bretzel dies, why didn't they make them’ Both of these 


parties, Roth & McMahon, and Rumsey, have been traced 


directly to complainant’s shops at Columbus, before either of 


Se 


them ever made a bretsel cutter. Roth was there about the 
time his firm made the bretzel cutter for Steckel Bros. (p. 
289, Ans. 15, p. 57, Ans. 17-19). Aumsey was there both 


preor and subsequent to June, 1881, when his firm first be- 


van to use crude, imperfect bretzel cutters (p. 287, Ans. 8; 


— 


p. 84, Ans. 7: p. 35, Ans. 6). Both of them may have 
seen the complainants’ models, or drawings, or had the in- 
vention described to them, at the time of their visits. It 
is highly probable that Steckel was there also, or else that 
he got the idea of the die from Roth, who /ad been there; 


for, although Roth alleges (p. 55, Ans. 13; p. 58, Ans. 25- 


30) that Steckel brought him a cast of the die to work 


from, yet it nowhere appears where Steckel got the idea 


and the defendants have been very careful not to put him on 


the witness stand to tell the stery. It is evident that the 
testimony of Roth, McMahon and Rumsey, to the effect 
that, in their very </s/nterested opinions, a bretzel die in- 
volved no invention but only mere skill and knowledge of 
the art, comes burdened with a very heavy load of ante- 
cedent improbabilitics and of adverse facts which are not 
even attempted to be explained. 

\s to the other two witnesses on this point, De Tamble 
and Durkee, both are machinists, having no_ practical 
knowledge of bretzel making, or of doughs, or of the bak- 
ers art,—one being Roth & McMahon's workman, and the 
other their sub-tenant.  2e/amble made the first bretzel 
cutter he ever saw (p. 268, Ans. 21)—probably the Steckel 
cutter, made at Roth & McMahon's shop—but he made it 
from a pattern, or, rather, his part of the work consisted 
merely in sharpening up the castings (1d Ans. 23). He, of 
course, found no invention in making a casting from a pat- 


tern, norin sharpening up the casting, and this was the ex- 


— 


tent of his experience and knowledge on the subject, and 
fully explains his ready-made opinion given for the benefit 
of hus « mployers and at their instance. Darkee's testimony 
is simply fanny. He knew what a bretzel was (Ans. 9, 
iO), and, apparently as a preparation for testifying, (see 
Ans. 20), went to see a bretzel machine work the day be- 
fore he testified (Ans. 15, 16), which was the first time he 
ever saw on Ans. 17). He had made cutters for cakes, 
buiscuits, crackers, etc.. but never a bretzel die (Ans. 25), 
but he Was as fe id with his Opinion as if he knew all 
about thre subject. llis opinion Was, that any good ma- 
chinist could make a bretzel die ¢z /wo devs without the 
exercise of invention, simply trom being shown a_bretzel 


and at an expense of about ten or twelve dollars! (Ans. 


27, 28). When this ignorant opinion ts compared with the 
experience Of Appel and the complainants, and with the 
veneral incredulity of the trade, prior to complainants in- 
vention, as to the physical possibility of making bretzels 
by machinery, its worthlessness will be manifest. But the 
witness proved himself to be unreliable in his facts as well 
as his opinions. In cross-examination, in order to ascer- 
tain his qualification to form or express an opinion about 
what did or did not involve invention, he was asked if he 
ever took out any patents himself (Q. 50, 51), in answer to 
Which he swore that he was such a great inventor that Ze 
took out a patent for his own inventions about every month 
(Ans. 51, top of p. 248)! The complainants counsel was 
somewhat ineredulous about this, and sent to the Patent 
Office to find out the facts, when it came out (see p. 299) 
that Mr. Durkee had taken out only five patents in ten 
years! One twenty-fourth part of Durkee’s testimony as 
to this fact was true- twent y-three-t went y-fourths were 
false. Making the same allowance for his opinions as tor 
his facts, it would appear that his opinion on the point in 
question is only one-twenty-fourth part of an opinion, af- 
rerall! His estimate of the expense of making the inven- 
tion—ten dollars-—as compared with the facts experienced 
by Appel and others, requires a far greater allowance for 
Crror, 

Not an expert, familiar with the patent law and with 
what the courts consider to be the indicia of invention, has 
been called in behalf of defendants. 

The testimony of Roth and McMahon, even as to facts, 
isnot above suspicion. Crawford says that McMahon 
hed to him about this infringement, and, afterwards, when 


confronted with the facts, admitted the lie (p. 178, Ans. 
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24), although McMahon (p. 223) tries to partly deny and 
partly explain it. Aager testifies ()yp. 209-210 Ans. Io—12 
p. 212, Ans. 21, 22) that Roth tried to lead him into in 
fringement, and represented that this suit had been “all 
decided, and they were ali clear of it,” but that, through 
want of confidence in Roth's word, he declined to enter 
upon the manufacture, (p. 210, Ans. 13), which statement, 
Roth, although called afterwards as a witness (see pp. 220 
222) made no attempt to deny or explain. Roth also 
(pp. 53, 54, Ans. 14) put in evidence two cracker cutters 
for cutting the characters B and &, as old cutters which 
had been in use, to his knowiedge, since about 1866 or 
1867. The question which he was answering was— 

“Q. 14.) If you have any old ilies or edtiera with you, please pro- 
duce and identify them?’ 

lo which question he answered: 

“A. LT here produce two dies; one foreutting crackers and cakes 
inte the shape of the letter B, and the other tor cutting them into 
the shape of the character &. Both of theae hare been uaed to my 
knowledge since about 1866 or IS67—-1 think that far back; and 1 
know they were made and in general use in 1870. Dies on this 
principle were made in many other shapes as far back as these.” 

The two * old dies or cutters” thus produced were put 
in evidence as Defendants Exhibits igand 15, They were 
afterwards examined by complainants’ experts, who un- 
hesitatingly pronounced them comparatively new dies, and 
said they could not have been in use for any length of 
time ‘see, Dodge, pp. 95, 96, Ans, 16; Robertson, pp. 102, 
103, Ans. 6}. Robertson even found fi/txgs in them (p. 
103) and stated that the dies appeared “as if they were 
made for the purposes of this suit.” Zen Mr. Roth 
came back to the stand and admitted that these two ex- 


hibits were not old dies, but that they were made “to rep- 
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resent old styles of cutters,’ (p. 220, Ans. 3); and he pro- 
ceeded to swear that, instead of knowing of such old styles 
of cutters from 1866 or 1867, as he had testified before, he 
had, in fact, knewn of and made such cutters in 1859, and 
they were in use long before that, (p. 221, Ans. 7). There 
is, to say the least, a looseness about this style of testify- 
ng that does not commend it or the witness to favorable 
consideration, and suggests that Ruger probably had good 
reasons for not placing much confidence in Mr. Roth's 
word (see p. 210, Ans. 13), and the fact that McMahon 


knew of no such thing,and saw no. such thing, when he 


™* 


. 


first went into business with Roth in 1875, (p. 223, Ans. 
6), emphasizes the suspicion. 

Passing now from mere opinions, which, as we have 
seen, are not of a character to make out defendants case 
on this point of invention or no invention, let us now come 
to the actual state of the art, as it existed before the com- 
plainants invention. 

Irrespective of the alleged cutters, B and XX, | Deft’s Ex- 
hibits 14 and 15), crackers, cakes and biscuits had before 
been cut out by the use of cutters, and had, at the same 
time been marked or ornamented in various ways, some of 
the forms representing letters of the alphabet, numerals, 
animals, hearts, lozenges, leaves, birds, &c., &c., p. 37, Ans. 
i2; p O02, Ans. J+ pp. 239, 235I, Ans. 30). \ll these things 
were well known—every child who ever ate a “ horse-cake ’ 
was familiar with them-—but they were of no assistance 
whatever to .\ppel, Keller & Myers, Fowler & Rockwell, 
Lampert & Huber, or these complainants, in showing how 


to invent or make a bretzel machine, nor did they ever lead 


anybody to make a bretzel machine prior to the date of 


; 
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complainants” invention, although thousands of bakers 


would have been vlad to know the secret. 


y 

As to dies for making the letter B and the character & 
if they ever were in existence, the same remarks may be 
nade, and, we submit, would be conclusive against their 
validity as defenses. But the Tt’ role Shi ry of thew frir Cit- 
istence rests upon Mr. Aeth’s werd, which, as we have seen, 
Mr. Ruger did not regard as reliable (p. 210, Ans. 13), and 


justly regarded as unreliable, since Roth was lying to him 


re 


he very matter referred to in Mr. Ruger’s said ans- 


about ft 
wer No, 13,as we have already shown. Rothat first testified 
that these two i s, put in \ idence by him as Defend- 


ints Exhibits 14 and 15, were old dies actually in use as 


carly as 1870 and that similar dies were known to him as 


early as 1866 or 1867, and then afterwards admitted that 
the Exhibits were new dies made only “lO repress nt’ old 
ones; and at first testified that he had known of such dies 
as early as 1866 or 1867, and then, at a later stage of the 
CASE, testified that he had not only known but wade such 
dies in 1859, cight years earlier than the date first suggest- 
ed by him: and that similar dies were known before that; 

so that his testimony is shown not only to be unreliable 
venerally, but, ev “iis particular point, to be loose, conflict- 
ing, and unsatisfactory, even if not containing a direct 
SuUeeges t1o tals /. 

Again: if such dies were made by Mr. Roth in 1859, 
what became of the dies and of the patterns from which they 
cere cast’? When he comes on the stand in April, 18384, 
to explain that these Exhibits were not old dies, but made 
merely to represent old dies, (pp. 220, 221), he feels obliged 


to bolster up his statement a little, and so he tells us that 


these Exhibits were made fiom ofd patterns “ first made im 
1877.” (Ans. 4, 5,6). Why did he not mention these old 
patterns in his frst deposition 7 Why was it necessary to 
make new patterns in 1877, if, as he says, he had been mak- 
ing just such dies for years prior to that datez) Why were 
not his business partner, McMahon, and his workman, De 
Tamble, who were afterwards cxamined as witnesses for 
defendant, asked to corroborate this story about the alleged 
patterns, for they must have known of them if they eve 
existed? If Roth had been making such dics since 1859, 


how happened it that his partner, Mr. McMahon, when he 


first went into business with him in 1875, saw cake cutters, 


cracker cutters, &c., “just like these models, earcept that 
they did not have the letter Bo and the character & (Me 
Mahon, p. 223, Ans. 4, 5,6)" And why are these alleged 
patterns not offered in evidence nor produced for the in- 


spection of complainants’ counsel, but carefully kept out of 


sight 2?) Did defendants’ experience in’ the demolition of 


their story about the exhibits being old des, render them 
cautious about putting in the alleged Aas/erms, for tear that 
they, too, if produced. might show evidence of recent man- 
ufacture? = It is very curious, that, with the alleged old pat- 
terns in their possession, and with Koth, McMahon and 
De Tamble all on the witness stand, they neither produced 
the patterns nor any dte made trom them except those made 
for the purposes of this suit; nor any person who ever pur- 
chased or ordered such dies; nor any person whe ever used, 
or knew of the use of such dies, except Roth: nor asked 
\icMahon or De Tamble anything about them; but left 
the whole story to stand or tall upon the unreliable word 


of Mr. Roth, already gravely attacked in the testimony of 


. 
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Ruger and the destruction of the “old die’ story! In order 
to avail the defendants, this defense must be made out 
beyond a reasonable doubl | Coffin v. Ogden, 18 Wall. 124). 
We submit that it is not so made out, and that it is ex- 
ceedingly doubtful if any letter B or character & was ever 
made, hy a single dle, before the date of complainants’ in- 
vention. Cakes and crackers in the shape of the letter B, 
or even the character &, may have been made before; but 
that does not prove that they were made dy a single die. 
[every cook knew how to cut out pie-crusts and cakes with 
a cutter and then ornament their edges with a crimper or 
other instrument—and how cut out the external form 
with one instrument, and internal operjngs with another— 
and they may have even cut out cakes and impressed 
marks upon them by one and the same instrument; but 
that the letter B or the character & was ever made by a 
single cutter or die, or by any means whatever, is not prov- 
ed, nor is the prior existence of dies like defendants’ Ex- 
hibits lg and 15 (“ B" and “&”) established by evidence 
such as the law requires to support the defense. 

But, even if the prior existence of dies like Defendants’ 
exhibits ld and ls, aresre established, it would not amount 
to a defense, for reasons that we have already shown, and 
for another reason which we will now proceed to show. 
And, before entering upon this discussion, the Court will 
bear in mind that one of the many causes which made 
Fowler & Rockwell's New York Machinea failure, was that 
the small hole or opening was so small that the dough, in 
certain conditions, wou'd not go through it, but clogged 
and l ndered the who! device Ts rative, (p. 167, eleventh 


to thirteenth lines from the bottom) By examining the 
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New York Machine, it will be seen that this small opening 
was atleast half an inch in draneteys. 

Coming, now, to Defendants’ Exhibits 14 and t5, we find 
that the holes therein are all very much smaller than the 
inoperative hole in the New York Machine, and, even if the 
exhibits Were enlarged to the SIZE of bret zel cies, As Mr. 
Robertson shows, (pp. 109, 110, Ans. 26, where he gives 
the exact measurements when so enlarged) the holes would 
still be smaller than the useless holes were in said New 
York Machine. It follows, that, if these alleged dies were 
enlarged to the size of bretzel dies, the holes would still be 
too small for practical service. 

Bul we have no right to consider the supposed enlarged 
dies, for they are not even pretended to have had an exist- 
ence —we are dealing only with the small dies which Mr, 
Koth says ¢d/ exist, and upon which, as practical machines 
capable of cutting out not only the external form of the 
letter B and character &, but also of cutting out and re 
moving the internal scrap, and, in the case of the “&," mold- 
ing the surface of the cake, the defense must stand or fall. 
Were these dies, if they ever existed prior to complainants: 
invention, capable of practically so operating ¢ 

The evidence shows conclustvely that they were not. Both 
of them were tested by complainants’ experts, Mr. 
Dodge and Mr. Robertson, at Gohl’s bretzel bakery in Wash- 
ington, D. C., and it was demonstrated by actual trial that 
neither of them would cut or remove the internal scrap, but 
the holes, after cutting a few times, filled up with dough, 


and they became in effect solid punches. (Dodge, pp. go 


QI, 92, 93, Ans, 9, 11, £2. 13; Robertson, pp. 101, 102, Ans. 


5) Although this testimony was given in March, 1884, 


‘ 
‘ 
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and the defendants afterwards took nine depositions in re- 
ply, running from April, 1884, to the 18th day of October. 
1554, vet they did not cven attempt any reply as to the 
proved impracticability of these two exhibits for the wark 
for which they were satd te have been intended. nthe 
tests made by Messrs. Robertson and Dodge, although the 
listruments at first, for two or three strokes, cut out the 
holes in the dough, re/ 7 no instance did the internal serap 
pass up through the dte-holes and discharge, but ut simply 
sluck there aud accumulated till it clogged the dies and 
forced them to operate simply as solid punches. (Dodge, 
Ans. 12; Robertson, Ans. 5). They beth failed, just as 
the New York Machine {:led, and from one of the same 
CAlUses., 

This testimeny, UNAalsSWere dl. disposes of the \ hole de- 
fense, so far as these alleged prior cracker dies are con- 
COT iN dl, kev noi t hie VY were cy t"] made, \“ hich 1S doubtful, 
and if they were ever sold to any bakers, they were proba- 
bly thrown away as useless and inoperative after a trial of 
them, and hie ice, if f tr neo othe rF reason, Ho baker is called 
to substantiate their alleged use. 

But even if they had been made and sold, and proved 
operative for their purposes, they would not anticipate a 
bretzel die, nor show that the bretzel die here in contro- 
versy involved no invention. 

As to the letter B, it involved no markings, but simply 


the cutting out of the external form and the internal holes, 
and hence contained no creasers of clli) description what- 
cCVCT. 


\s to the character &, it shows only /we creasers, while 


the die in controversy has fze. The creasers in the alleged 
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die, “&,° do not make marks which represent one “arm” of 
the cracker as fisted around the other “arm,” but marks 
which, on the contrary, represent one “arm” as simply 
lapped over and pressed tnto the other “arm.” This is not 
at all the invention set forth in the first two claims of the 
patent here in suit. nor does it, even if practically opera- 
tive for its purpose, (which it is not), prove that no invent- 


ve invenuity, thought, and experimentation, were necessa- 


a 


ry, to produce the dics in suit. 

Neither of the dies, Exhibits 14 and 15, makes ¢hree 
holes in the cracker, as ina bretzel, Neither of them pro- 
duces the caves nal foru of a bretzel. Neither of them pro- 
duces the characteristic twist of a bretzel. Neither of them 
has its molding bed or groove So formed as to impart the 
rounded cylindrical form to the body and arms, as in a 
bretzel. The world might have known and used them both 
for a thousand years, as Mr. Roth says it did know 
them for more than twenty years, without learning from 
them how to make a bretzel dic. Both Dodge and Rob- 
ertson swear that, in their opinion, even assuming these 
cracker dies, Exhibits lg and 15, to have been made and 
used before complainants’ invention, yet the complainants’ 
bretzel dies involves the exercise of invention, as distin- 
cuished from mere skill in the art. (Dodge, pp. 97, 93, 
Ans. 23: Robertson, pp. 105, 106, .\ns. 10), They thus 
serve neither the purpose of anticipating the bretzel di 
here in controversy, nor of bringing the art up so near to this 
bretzel die as to leave no room for invention between. 

the law, as to this part of the defense, is clearly stated 
in Joe v. Cottrell, 1 O, G, 39, 61, Loom Co. v. Higgins, 105 


U.S. 591, and Clough v. Gilbert & harker Mie. Co., 106, 
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ln /loe ve. Cottrell, the Court said ; 

‘The tact that in the multiplicity of printing presses this combi- 
vation had not been hit upon, and that, when it was introduced, its 
utilitv was universally recognized, and that itis plain that in order 
tomake the combinationsome changes were necessary imany machine 
ar drawing Which has been shown, satisfy me that to produce this 
result required changes which the mere skill of the mechanic 
would not suggest, and that the work was practically more difficult 
than now seems to the theorist to have been necessary.” 

In Loom Co. v. Higgins, the Supreme Court said: 

“It may be laid down as «a general rule, though perhaps not an 
invariable one, that (fa new combination and arrangement of known 
clements produce a new and beneficial result, never attained before, it 
is evidence of invention. 

In Clough v. Gioert & Barker Mfe. Co. a lamp was set 
Up) da the answer as an andcipation of the patent, and 
proved in the case, which was so constructed as to be 
capable, certhout any reconstruction, and only by a slight 
adjustment of one of its parts differently from its designed 
adjustment, ot doing the identical thing done by the pat- 
ented lamp, by the same means and in the same manner ; 
but the Supreme Court, in a careful and elaborate opinion, 
held it to be no answer to the patent. Both lamps had 
slotted burners and a surrounding. sliding tube; the pat- 
ented lamyr was designed to slide the tube far enough to 
open a secondary supply of gas, whereas the prior lamp 
was designed to slide the tube only far enough to control 
as, but the tuhe was capable of slid- 


the primary supply of 


oo 


ri 


mg farther so as te accomplish the result of the patented 


/amp. 
On this state of facts, the Supreme Court said: 


‘thut if that burner is useci now ina Wav «in which at was nerer 


ale meejite olsta te vmod. nodal is ppeot shown te have eveyrT been nsed Ler. 
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fore Clough ’s invention. ( may be made to furnish a supplementary 
supply of gas. Its structure was such that, to give full effect to its 
mode of operation, the surrounding tube did not require ever to 
be raised so high as not to be in contact with the cone. As it was 
raised from its lowest position, the slit opened, and when the slit 
Was opened to its full extent the tube was still in contact with the 
cone; and there was no orifice between them. <Any further raising 
of the tube was accidental and not a purt of the law of the atructure. 

Concerning this cas’, Wa/ker (Walker on Patents, $ 68 
remarks: 

“Novelty is not negatived by anvthing which was veither desiqgu- 
ed, nor apparently adapied, nor actually used, to perform the fune- 
lion of the thing covered by the patent, though it might have been 
nade to perform that tunction by means not substantially different 
from that of the patented invention. This rule rests upon the 
swine reason as the role of the last section, and is even more tavor- 
able to patents than that. Though recently established, it is eatab- 
lished thoroughly, inasmuch as it is the result of repeated and care- 
ful consideration by one of the ablest patent jurists in the United 
States*, and inasmuch as, in establishing it, his associates on the 
Supreme Bench concurred with him in reversing his own decision on 
the circuit 

ln Adante Works ve. Brady, 107 U.S. 107, the Suprem: 
Court said: 


“The design of the patent laws is to reward those who nuke 
some substantial dise overv or invention, which adds to our know!l- 
edge and makes a step in advance in the useful arts. Such inventors 
are worthy ot all taveor.- 

fu Smith ve. Dental Vulcanite Co.,. 93 U. S., -the Su- 
preme Court, ina discussion cxtending trom the middle of 
p. 492 to the bottom of p. 4o7, reviewed this whole ques- 


tion in view of all the leading authoritics up to that time 
(Oct. 1876), and held, that, when the other facts in’ the 


Case leave the question Wy al nibt, th fact that a device 


*Mr. Justiee Blateltord. 
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las as th bite venecral use, and has displaced other devices 
which had been previously employed for analageus uses, ts 
sufficient to turn the seale. This case, and the authorities 
therem cited, furnish the true rule of decision in the cas 
ray before the court. 

In Spell ve The Cellulid Mig. Co, 18 Blatch. 190, the 


patent sued upon was for applying a well known bleaching 


agent to xyloidine, a substance before supposed to be un- 
bleachable. “It is my opinion,” said an expert whose tes- 
timony is quoted by the court, * that a chemist would ex- 
haust all other theories before he would think of ordinary 
bleaching agents for the purpose.” The application of the 
known bleaching agent to this particular purpose was 
therefore held patentable. 

In Pearly. Lhe Ocean Mills 11, OG. 2, Judge Shepley 
said : 

“The change trom the old structure to the new may be one 
Which one inventor would devise with the expenditure of but lit- 
tlhe thonght and labor, and another would fail te accomplish after 
long and patient effort. It may be one which one whose mind is 
fertile in invention will Stiggurest almost instantaneousiv, when the 
skilled hand of the constructor will fail to reach the apparently 
simple resuit by the long and tollsome process of experiment. — It 
av be one whieh, viewed in the light of the accomplished result, 
may seen so simple as to be obvious almest to an unskilled opera- 
tive. and vet the proof may show that this apparently simple and 
obvious change has produced a result which has tor years baffled 
the skill of the mechanical expert. eluded the seareh of the discov- 
erer, and set at defiance the speculations of inventive genins, * * * 
Nothing hits a vreater tendenes to prove that these changes in- 
volve some Tunectional differenes leven mere mechanical pertiec- 
tion and adjustment, than the greatly improved result attending 
the chanve, when viewed in connection with the failure of the 
Manv eXperinents pre viously made to necomiplish similar results 


bv mere strnetural changes. 


| 
b 
: 
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In Penn vy. hibby, 2 Ch. App. 127, Lord Chelmsford 
said: 

“It would be an extraordinary tact if an invention of this kind 
solong wanted and of such great utility, should have been lying in 
evervbodys way who knew anything of the construction of a 
water-wheel or grindstone, and vet should never before have been 


iliscovered.,” 


As Tro THE ALLEGED .ANTICIPATIONS., 


‘These consist of 


"1. The letter Band character & hereinabove referred to 
2, The abandoned experiment of Till, also hereinbe- 


fore referred to. 

a Phe Lube # and Lamp rx lluber, ches. 

1. The S.S. Marvin & Co, cutter. 

These will be considered, first, with reference to the 
first two Claims, which clearly involve the use of the creas- 
ers as clements of both claims; and, secondly, with refer- 
ence to the @A7rd claim, which does not, in terms, mention 
the creasers, and may therefore be construed as a broader 
claim involving more particularly the “ (Aree off-bearing in- 
ternal se) AP-Passages.” 

ll 2th refercice to the first five claims: 

1. The alleged prior dies or cutters for making the let- 
ter B and character &, have been so exhaustively discussed 
above, that we do not deem it necessary to occupy the 
court further with them. We have already shown that 
they neither anticipate the invention nor limit the scope of 
the patent nor bring the art so near to the bretzel-die as to 


leave no room for invention between. 
‘ 
» bhe abandoned experiment of Till has also been 


~* 


; . . ie ° 
already discussed and, we submit, disposed of. That de- 


— 
- 


u, ; 


on 
- 


i ’ 


4, 


\ Ice consisted. cts alleged, ortwo opposing dies }). 24, Ans. 
5) They are not produced, nor shown to be extant, nor 
is any model or drawing of them submitted in evidence or 
apparently im existence. The device never was completed 
ip. 33, Ans. 5). Nobs diy can tell how they operated, from 
the oral description of them given by Mr. Hill, but we can 
see, from Ans. 5, 6, p. 24, that they were entirely different 
from the invention here in controversy, having parts, such 
as “punches, not in the patented invention at all.* TZhey 
did not clear the internal scrap (p. 26, Ans. 12), by meahs 
of off-bearing internal scrap-passages, but it “rematned on 
lhe flat surface and was carried off onto the apron, and by 
i tothe dough-boxr” (p. 20, A115. 14)--an entirely different 
construction and mode of operation.. The whole thing 

as “experimental” (p. 30, Ans. 2). They were operated 
only when the parts were separate, and by the aid of the 
hand, by first cutting out the bretzel, with one part, and 
then laying it in the former, another part, and pressing. a 
third part upon it, (p. 24, Ans. 6). And the “ whole in- 
vention, or attempted invention, was abandoned about 
1876." 1p. 30, Ans. 3), and has never been seen by its 
author since (Id. Ans. 7). It is clear that this attempt is 
no defense. 

3. In Huber’s, and Lampert & Huber’s, dies, unlike the 
cracker cutters, etc., we find Aretse/-dies. But they did 
not contain a single flat die, having off-bearing internal 


*“Thev had, according to Mr. Hill, p. 24, ans. 5, 6, “frames”; a 
“cross-head” of wood, with “iron bearings’; “entters” of steel; 
‘prune tie Ss. oF iron, formers and “clearers,” of cast brass; ‘‘shaft- 
ing, “gearing,” and “connecting rods.” How these parts were 


construct il or operatedt, noman knows from the ev lence. 


scrap-passages and the five creasers. In the Lampert & 
Huber machine, as patented Nov. 28, 1876, there were two 
opposing convex dies, arranged on two cooperating cylin- 
ders. Lhe dies on the upper cylinder had xo holes at all, 
and only one creaser, and therefore do not anticipate the 
invention in controversy. The dies on the lower cylinder 
had two large holes and one small hole, and ex/y ene 
creaser, and, for the same reason, do not anticipate the 
single flat-die invention. Assuming the machine to have 
bten operative, to a greater or less extent, without further 
invention, vet it took both of its dies to make a bretzel, 
and neither could by any possibility do the work alone. 
In doing by a single die what before requircd two, the com- 
plainants made a new structure and produced a hew fe- 
sult, which is all that the law requires to establish the fact 
of invention. This) first Lampert & Tuber machine 
showed wo exd creasers and, by adding all the interior 
creasers together, (here were only tivo of them inall, The 
same is truce of the machines patented to Lampert & 
linber, May 6, 1879, and Feb. 10, i880. In the latter two 
patents, skel LON lies were shown on one of the cylinders, 
attached to each other at their side-cdges, and to rims or 
flanges on the cylinder at their ends and in the patent ot 
eb. 10, ISSO, the small hole appears somewhat larger than 
in the two prior patents, but still not large enough for the 
most effective work. 

In the Huber machine, patented January 27, IS80, 
dics for the first time show three creasers, to wit, two 
creasers on the lower die. (Which has no internal serap pas- 
sages), and one creaser on the upper dic. /t “ad thus 


taken Lampert & Huber from 1872 to 1880 to get the three 
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mtcrior creasers, by distributing them 7 Goth the upper 
and lower dies; and they were yet without the idea of the 
two end creasers, and without the icea of assembling all 
the creasers in one die, or of Operating with anything but 
onven dies rolling over the dough, 

\nd their improved machine, when it.came to be built 
by Fowler & Rockwell, in 1880, was found to be unsatis- 
factory, and, so far as the Fowler & Rockwell dies were 
concerned, inoperative Vhree defects were found in the 
latter dies: first, the small hole was too small for clear- 
ance; secondly, the creasers came flush with the cutting 
edges and cut the dough into pieces instead of into a bret- 


zel; and thirdly, the end creasers (added, undoubtedly, at 


+] 


' . »* . , . e : 
Lilt COMP MAIMAne S Su stion, as -they are not found Hn) 


Hluber's or Lampert & Hubers patents) were made sepa- 
rately and set in, instead of being engraved in the solid 
metal of the die. [he defects of the small hole and the 
flush creasers were justificd by the Lampert & Huber pat- 
ents, which all show the creasers as flush with the cutting 
edges, and also show thc relatively small hole; although in 
double -lie machines, the creasers May be made flush with 
the « utting edges (>t) thy Sse clic, when the) work CUCT a 


; ’ 
fe Pre VNZ044) 747 thie OP Pr Vi & ate, and vet (iQ) vood work; 
whereas, in single die machines, the edges of the creasers 


7 f / j 4 ® — ote 
BUST ALWAYS OC Oe lor Thre « ulling é dees, DeocaruU Sse the l’ vor hk 


Palnstl a Hat. wMiutsform surface. 
Comparing the dies of the Iluber and Lampert & Huber 
pret nts and ma hines W ith the chie here In suit, if becomes 


perfectly evident that no one die in said prior patents or 


machines was the equivalent. or could be used as the 


cquivalent, of the dies here in controversy, nor did any one 
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of said prior dies have all the parts caimeated and im- 


plicd in the first and second claims here in suit. 


4. The Ss. 5. Marvin & Co. cutter had ve creasers at all. 
After using it for awhile without creasers, (Acy attempted 
fo put creasers into it Sut fatled and had to remove them. 
(Rumsey, p. 41, Ans. 1; Krebs. p. 49, Aus. 10-18). It is 
clear, therefore, that this device did not anticipate the first 


two claims here in suit. 


Weth reference to the third claim: A different question 
arises under this claim, which, we submit, ought to be de- 
cided in favor of the complainants, on the evidence in the 
case. 

This claim makes no mention of the creasers, but lays 
particular stress upon the “Arce off-dearing internal scrap: 
PASSAGES OF « hannels,” ina “flat bretzel-shaped die,” having 
“perforations for the expelling studs,” and im combination 
with said studs. Lhe gist of the claim seems to be the 
three off-bearing internal scrap passages, and we shall so 
treat it in the ensuing discussion, 

We submit that no exhibit cree pt the S.S, Marvin & 
Co. cutter, (which we will separately consider later on) con- 
tains the “ three off-bearing internal scrap passages ” of this 
claim. 

The letter B and character & contained only two holes 
each, and, as hereinabaove shown, those holes were so 
small as to be utterly incapable of acting as off-bearing 
scrap-passages, but soon clog up and render the whole de- 
vice a mere punch. This disposes of them as a defense to 
this claim. 


Whiteley v. Swarne, 7 Wall, 085. 


5! 


The Hill experiment is disposed of by the same author- 
ity, Hl Aiteley ve. Swayne. 
The Huber and Lampert & Huber dies contained ‘Aree 
holes, but they were hot “= f” dies, (sce claim 3), and 
ih therefore do not come within the expressed limitations of 


the clam. They were constructed to work on cylinders, 


with a rolling movement, where the dies here in controver- 

f y cannot be employed. This fact may or may not be im- 

, portant, according as the court may or may not construe 
the claim as being in substance, broadly a claim for a de 
having lhree ittlernal off- bi arenas si rap Passages. 

Now what are“ off bearing i scrap-passages ¢ They are 
described in the patent as “ three off-bearing scrap-passa- 
ges, a, Which pick up the internal scraps and deliver them 

*- inio the box or hand-piece hw” = By examining these passa- 
rcs, AS show non tin lara view S$, ligs. 4 and _¥ and COM)- 
paring their length with the thickness of the bretzel shown 
iu Fig 6, or with the thickness of the molding and forming 

: VrOOVES shown im Figures 4 and 5: it w ill be seen that the 
off-bearing scrap-passages are passages of considerable 


I neth— several times as long asthe bretzel is thick. /7ence, 


the scrap recetved by them in cutting the first bretsel must 


' : r 4 ’ , 7 , eg 
' remain in them until displaced by scrap received from subse- 
“~ yuent bretzels. And not only se, but their length is so 
af 
. ' ’ ‘ ~ ’ ao 
r ereat that three or four bretzels must be successively 
. - : : | 
formed before the internal scrap from the first one will be 
; clisc hare dl into t he box Ie. / 7 ix mods ast vperation x lo 
receive the internal scrap and held tt while it ts beng 
es, push af “Pp, Sle ? b} va p, a thi ad COSSION of the succeeding 
tet 


scraps. Yhey thus “pick up” the scrap, exactly as stated in 


the specification, instead of merely providing .an opening 


‘st 
lv 


through and from which the scrap might drop at once as 
soon as cut out. In the Patent Office model, they are 
shown as tapering passages, somewhat larger at their back 
end than at their front end, so as to give the proper clear- 
ance and insure the scrap being discharged at their back 


end instead of dropping from their front end, although 


the draughtsman has not clearly shown this feature in the 


» patent drawing. There is, therefore. a peculiar applicabili- 
+ » a | P| 


ty and force in the descriptive expression, “ pick up,” of the 
specification, and in the peculiar expression, “off-bearing,” of 
the claim. The passages are, it is evident from this phrase- 
ology, not designed rhe rely as doors to let the scrap out, 
but as true carriers. A’ door “picks up” nothing, and 


“bears” nothing “off.” these passages “ pick up” the scraps 
and “bear” them “off"~-holding them securely through 
several successive strokes of the die, until ready to be de- 
livered into the box E at the back end of the die, 

The reason of this ts obvious. The internal scrap is three 
cornered, and, tf the dies were thin and the holes open, the 
SCVAPS vould be liable to drop back hrougs the holes or drop 
back so that their corners would project through, and bad 
work would be the imevitable result. \t is necessary, there- 
fore, to interpose a barrter between the loose scrap resting 
on the back of the die. in the box E,and the operating face 
of the die, so that the serap cannot return to the face of 
the dic to plague the workmen: avd wv the invention her 
in controversy, the scrap tiself, in its passage through the off- 
bearing channels, is made to operate as such barrier, to pre- 
vent any seturnasl the previously formed and atscharged 
scrap er any of its parts. 

The die is operated on a machine, which cannot be 


stopped to allow the workmen to remove the discharged 


scrap atevery stroke. Suchscrap must remain, for a consider- 


ee omg, 


able period, in the box at the back end of the die. The po- 


SELION 


would drop away by 


bretzel could not be properly 


of the 


hie 


Cabhheot 


be reversed “oO tl 


delivered up 


lat the scrap 


vravity, because, in that case, the 


nm the apron. 


Llence, as before stated, the scrap must accumulate, during 


considerable intervals of time, on the upper or back end of 


the die, whence tt would return to do mischief but for the 


interposed check of the subsequently cut scrap on its way 


ip—being “ borne” up 


from the face of the die. 


It is therefore absolutely necessary that the die should 


“pick up” 


the svéiernal scrap, and should be “off-dearing,” 


is distinguished from off-fpermuttiing, if we 


expression 


carriers instead of 


&? 


may use the 


i other words, tlie passages must operate as 


LvOTS. 


And this is the s 


ense in which 


ve understand the claim to use the words “off-bearing in- 


ternal scrap-passages. 


Reading the claim in this sense, it becomes evident at 


once that the Huber, and 


Lampert & Huber « 


no such off-bearing internal scrap-passages. 


hes contamed 


The passages 


in that machine did not hold the scrap at all, nor interpose 


it as a barrier to anything, for no barrier was needed. The 


scrap, as fastas cut out, dropped at once by gravity into 


the interior of the cylinder. 


lf it had accides 


itly remained 


in the holes, it would have performed no function there, be- 


cause none was needed nor could any previously formed 


scrap ever get into a position to give any trouble. 


same is true of the Appel machine, another + 


med experiments referred to in the evidence. 


The 


ft the aband- 


The difficulty to be overcome by this peculiar construc- 


tion of complainants dic was a difficulty capable of being 


ev 2 


TES, lie eg Tis POO GOE. SS OOM, tat AA AA TO 8 A a - 
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4, 
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| Vi experienced ouly in flat dtes having a vertical reciprocat- 
me movement Mm the performance of their werk, tis 
therefore obviously useless to look, for cl solution of the 
| difficulty, to ANY cylinder lie, or any date in which the bret- 
iu lis not Mscharged downward and the internal scrap up- a 
1 ward. The object of this part of the invention was to | 
5 | prevent internal scrap, wpwardl) discharged, trom falling 
i back through or partially through the. discharge openings. ‘ 


[fit be suggested that the Lampert & Iluber, or Huber, 
clics, might be mad flat, and alters cl SO as LO perform tlic 
functions of single dies, and turned bottom up, and put 
| | ito a cracker machine or other machine having a vertical- 


ly reciprocating hold # and that they would then operate 


like our dics and the passage would become “off-bearing” 
in their functions and mode of operation: we answer in the 
manweu ioe of the Suprenmi Court T louch V (rilbe rl CF 
‘ ~D ‘ n i‘ > ‘ ‘ s¢ " ae . ‘ 


n | Parke yr Me. ( 0 ‘ heremnabefore quoted, that, in) such Case, 


| the passages would be used “in a way in which they were 
never designed to be used, and are not shown to have ever 1 
been usea before « om plainants moention, and that such use 
is“ wot.a part of the law of the structure” of the Lampert 
' 
& Huber or Huber machines: and, turther, that the entire ' 


Lampert & Tuber or HHuber die would have to be radical- 
lv changed and reconstructed before such passages could 

7 ‘ — 4 i it ‘ a ‘ ‘ ~ i A 
be made so to operate. fo inguire what night have been 


done with a prior device “is going rather into the region of 


5 
| ‘ 3 ‘ 
| speculation than of fact and “is object- 

ionable from that point of view.” (Fadson v. Cope, 1 Fish, 
* 

oT Oo), 

: ; * 
“*Whethe r tne ¢ Ollrooke binenec nadie contd have Preven si) modified $ 


ustodothe work of the Kenvon machine, is not in these cases a 


subject of inquiry 


¥ Se fe ee, ee 


lVood v. Cleveland Rolling Mill, 4 Fish., 557. 

Phe suggestion raises only one more case of “prophesy 
atter the event.” which, as we have shown by previous cita- 
tions (p. 10, ate) is not relied upon by the courts as suf- 
hcient to overthrow patented rights of property. /¢ may 
have been, perhaps, this very difficulty of removing the tn- 
ternal scrap, whick drove Huber and Lampert into the cyl- 
mder form of machine, for, in the single-die machines, #7 
isa dip~nculty the remedy for which ts not atall obvious be- 
forchand, although it looks very simple and easy “after the 
event.” So far as the Lampert & Huber and Huber ma- 
chines are concerned, with : lation to the flat dies here in 
controversy, this case falls squarely avithin the ruling in 


Whiteley ve. Swarne 7 Wail., 035. 


We may, therefore, dismiss all the prior double die ma- 
chines from further consideration, as being in the nature of 
thines, entirely out of the track of this invention, They 
were not subject to the difficulty, and, therefore, did not 
contain the remedy. 

But the S. S. Marvin machine, testified to by Rumsey 
pp. 34—40) and Krebs (pp. 40 —49) did contain the “ off- 
bearing internal scrap-passages or channels,” which form 
the gist of this third claim ; and, if the Marvin cutter was 
an independent invention and was prior in point of time 
to complainants’ invention, then the third claim here in con- 
troversy is invalid and void, if broadly construed, 

But we submit that the erzgznality of the Marvin ma- 
chine may be doubted, and that, whether original or not 


il was vol pre Lite ca Priel lev ce mplainants date of INVENLION. 


ee ee 
. — 3 
~ ‘ * F 


to his partners at Columbus, here in evidence as * Complain- 
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It is in evidence that Rumsey, who claims to have pro- 
duced this Marvin machine, zzseled the complainants shops 
at Columbus, Uhio, several times both prior and subsequent 
to June, 13881. (Earhart, p. 287, Ans. 8). He went there, 
on those occasions, esfenstbly to purchase one vf complain- 
ants Lampert & Huber machines, for making bretsels. 
(Same answer). Ile examined the machines in detail and 
departed, saying that they would consider the matter of 
purchasing and advise complainants of their decision at 
some other time. (Same answer). /astead of purchasing 
a Lampert & Huber machine, they constiucted a single di 
cutter and first put it into practical use al then bakery wi 
Pittsburg, about Fune 7, 1881. (Rumsey, p. 35, near bot- 
tom of page). The dic so constructed would cut out the 
general form of the bretzel, and contained the three off- 
bearing scrap-passages, arranged as m complainants: flat 
dies, 6ut had no creasers and would, therefore, not maki 
the lines or marks indicating the twist of the arms nor the 
marks indicating the indentation of the cnds of the arms 
into the bow. (Ranisey, p. 35, last part of Ans. 6), 

Now, by reference to FEarhart’s testimony, (p. 125. 
Ans. 4), @¢ well be seen that complainants invention was 
conceived in the year 187y, betore Rumsey’s ~ ‘ts to com- 
plainants shops, avd that, during the year 1879, several 
sketches of such adte were made there by karhart after 
consulting with his partners over the tnventton; and that, 
at the time of making these sketches, the complainants had 
not yet wrought out, to their satisfaction, the form, con- 
struction and arrangement of the creasers.  /n March, 


7880, Crawford sent three setts of sketches from New York 


- > 
J 4 


>/ 


ants’ Exhibits New York Sketches, No. t, and No, 2.” and 
as Complainants’ Exhibit First Sketch,”—-of which, the 
two former setts showed no creasers, while the latter show- 
ed all the creasers as in the patent in controversy. The 
two former setts wer evidently, little or nothing more 
than reproductions of the prior sketches made in Columbus 
in 1879; and the latter sett exhibited the maturing and 
substantial completing of the creasers which they had been 
trying to develop at Columbus, in 1879. In Warch, 1881- 
the complainants made a drawing in evidence as “ Complain- 
ants’ Exhibit March, 1881. copy,” which represents the en- 
tire machine exactly as deseribed and shown in the patent 
in controversy. with the clongated, tapering off-bearing in- 
ternal scrap-passayges. and all. \ tin model was made in 
the spring of 1880, before the ‘sew York sketches were 
made; a wooden die was made shortly atter said sketches ; 
and a brass dic, at some subsequent time previous to the 
commencement of the machine commenced in May, 1882.* 

Now, comparing these facts and dates with Rumsey’s 
visits to Columbus for the ostensible purpose of buying a 
cylinder bretzcl-machine, we find that, at the time of Rum- 
sey's first visits, prior to June, 1831, the complainants’ had 
conceived and made sketches of a// that Rumsey suc- 
cveded afterwards in cmbodying tn his culters. 

Some of Rum ey'’s later visits were made subsequer.t to 
June, 1881, (Earhart, p. 287, Ans. 8); and it is a significant 
fact that, “ some time in the la/ter pait of the year 1881," 
Rumsey “attempted to improve” his cutter * by altering it 
to show lines or impressions on the face of the bretzel, in 

*Nore.— These matters are fully stated and the evidence cited, on 


pp. 21, 22, 23, ante. 
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closer imitation of hand-made bretzels, which are /wested 
and the ends pushed down into the bow ot the bretzel,’ 
(Rumsey, p. 35, near end of the page), but did not succeed, 
and abandoned the attempt. 

The coincidences here are very striking. Complainants 
conceived their invention and developed it to a certain 
stage; Kumsey visited their shops, pretending that he was 
desirous of purchasing a bretzel-machine, and, instcad of 
buying, went home and made a cutter containing all that 
complainants had devised and perfected up to that time; 
then they went on and prefected the creasers ; then Kum- 
sey visited their shops: then Rumsey went home and tried 
to introduce the creasers into his cutter, but, from the in- 
herent difficulty of the work, failed to get the desired  re- 
sults with them. /4zs seems to be the history of the 
transaction, so far as the evidence. throws any light) upon 
it. The /7v bretzel cutter frst made for Rumsey, at Pitts- 
burg, in February, 1881,(See p. 35, and p. 44, Defts. Exhibit 
No. 3: also Defts. Exhibit No. i}, should be considered in 
view of the “vz pattern made by Crawford in New York, 
In March, 1850, and probably taken afterwards to Colum- 
bus. The next cutters of Rumsey, another tin device, 
with springs and clearing plates (Sce Defts. Exhibit No. 2: 
also, pp. 35, 36. and Defts. Exhibit No. 4, on p. 44), follow- 
ed by a “ model” (p. 35, and see Defts. Exhibit No. 5, p. 
45), should also be considered in view of the wooden “ mod- 
el made by complainante, shortly after March, 1880 and 
afterwards /os/.—perhaps lost about the time of some of 
Mr. Rumsey’s visits to complainants’ shops to purchase a 
bret ze) machine. 

When Rumsey visited complainants” shops, he came in 


such a way as to disarm suspicion and excite confidence. 


‘ 


9 


He came as the agent of a large business house, apparent- 
ly acknowledging complainants’ rights by professing to be 
desirous of purchasing a machine from them. He was 
shown their Lampert & Huber machines and examined 
them in detail. What conversation ensued and how 
much was told to him of compla‘nants’ plans does not ap- 
pear, and. md ctl] probability, would not have been remeni- 
bered by complainants, as they had no suspicions at the 
time. The complainants’ frankness and = honesty = are 
abundantly shown by their magnanimous treatment of 
Huber, (see letter printed at botton of p. 217), and of the 
Scioto Valley Machine Co. (see p. 170). Whether they 
were treated with equal fairness and honesty by Rumsey, 
is a question which, perhaps, no one but Mr. Rumsey could 
answer on oath, and he would not be likely to confess any 
wrong doing, however great it may have been. The cir- 
unstances of his being in the bakery business for a great 
many’ years without conceiving of the manufacture of 
bretze!s by machinery, and of his appearing in possession 
of the complainants’ ideas just after his visits to their shops 
n bretzel machine business, and ot his later attempt to in- 
roest with great force that his visits 


a) 


troduce the creasers, su 
save him more information than the complainants are now 
ivare of. It stands to reason that when he visited their 
shops to buy a bretzel machine, he did not have the single 
die invention in possession, for, if he had had, he would 
have needed to purchase no bretzel machine. He clearly 
appears to have gone there xvthout the idea, and to have 
returned xvt/ it. The claim to any originality of concep- 
tion on his part is. we submit, fairly impeached by the facts 
and rendered at least gravely doubtful. He was not re- 


called to contradict or explain Mr. Earhart’s testimony 
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about his visits to Columbus. It is also a suspicious fact, 
that, when asked (see p. 38) about any conversation he 
may have had with complainants, he refers on'y to one 
conversation with Crawford, at S. 5. Marvin & Co's shops 
in Pittsburgh, and is totally silent about his own several 
prior visits to Columbus fo buy a bretzel machine. The 


* Ear-marks” are decidedly azainst him. 


There are, of course, two possible theories as to Mr, 
Kumsey’s bretzel-cutter, viz.: first, that he stole the tdea 
and worked it out as well as he could from the information 
obtained at Columbus, and secondly. that he evolved the 
Invention, so far as his cuttel shows it, (to wit, as claimed 
in the third claim) from his own brain. 

On the first theory: We probably saw some of com- 
plainants’ sketches, or had an oral description of their plans 
so far as matured, and therefore got the idea of cutting out 
the shape of the bretzel and of using clearing rods to re- 
lieve the die of something, but did not clearly understand 
the construction. So he returns home and produces Defts. 
exiubit No. 1, whch has no internal off-bearing scrap-pass- 
ages, avd has holes tor clearing-rods to push out the intern- 
al scrap 7 the wrong direction. (see Exhibit No.1). No 
provision is made in this [exhibit for vetting the dretzel out 
of the die; but) provision is made for getting the scrap 
out backwards. //e had not learned his lesson correctly. 
Another visit gives him a clearer conception, and Exhibit 
No, 2 is accordingly produced, in which the off-bearing in- 
ternal scrap-passages first appear and in which a clearer is 
provided tor removing the bretzel. These two exhibits are 


made and tried, to see whether complainants’ plan will 


OI 


work satisfactorily. Finding the result satisfactory except 
as to the /wvst and the ends of the arms sunk into the bow, 
he commences to make and put out his imperfect bretzely. 
“Later on in the same year, he makes another visit to Co- 
lunbus, and the result of that is an attempt to get the 
creasers into his cutter, but, as he has gotten m ‘rely the 
general idea of the creasers, and not the details by which 
the difficulties inherent in them are to be overcome, he fails 
to reduce them to a practical success and abandons them. 
Knowing that he had no right to the invention, he keeps 


its use perfectly secre/ and does not seck to patent it. (Rum- 


sy, pp. 36, ns. 10: 40, Ans. Stott). The facts seem to 
be entirely consistent with this theory, from beginning to 
end. 

On the second theory: Rumsey conceived the same in-- 
vention that thes mplainants had conceived, but not 


till the winter of 1830-1881, (p. 35, Ans. 5) more than a 
Veal after omp unants Cone pt rt) und first sketches, and 
nearly a year atter Complainants’ Exhibit First Sketch, and 
New York sketches No. land No, 2, and tin pattern, and 
wooden dic,—and while complainants were working day 
ht to discover and overcome the inherent difficult- 
ics in m king and Ising bretzel-dies. This ¢ meception, SO 
ryinating, Was vety imperfect at first, wot encluding the 
Cre asers of claims j aiteh 2. Noi thy off-ovaring tale rnad 
scrap passages and expelling sods of claim 3, but simply the 
crude device shown in Defts. Exhibit No. t. Then, a few 
weeks later, he advances two steps further, and gets the 
internal off-bearing scrap passages, and a crude form of 


‘As te these bretzels, and their reception by the trade, and their 


cletects. tr Knsiqn (py. 78.8Y). 
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about his visits to Columbus. It is also a suspicious fact, 
that, when asked (sec p. 38) about any conversation he 
may have had with complainants, he refers on'y to one 
conversation with Crawford, at S. 5S. Marvin & Co's shops 
in Pittsburgh, and is totally silent about his own several 
prior visits to Columbus fo buy a bretsel machine. The 


“ Ear-marks” are decidedly avainst him. 


There are, of course, two possible theories as to Mr, 
Kumsey'’s bretzel-cutter, viz.: first, that he stole the idea 
and worked it out as well as he could from the information 
obtained at Columbus, and secondly. that he evolved the 
Invention, so far as his cutter shows it, (to wit, as claimed 
in the third claim) from his own brain. 

On the first theery: We probably saw some of com- 
plainants’ sketches, or had an oral description of their plans 
so far as matured, and therefore got the idea of cutting out 
the shape of the bretzel and of using clearing rods to re- 
lieve the die of something, but did not clearly understand 
the constraction. So he returns home and produces Defts. 
Exinbit No. 1, which has no internal off- bearing scrap-pass- 
cages, and has holes tor clearing-rods to push out the intern- 
al scrap 7” the wrong direction. (see Exhibit No.1). No 
provision is made in this I-xhibit for vetting the breteeZ out 
of the die: but) provision is made for getting the scrap 
out backwards. /le had not learned his lesson correctly. 
Another visit gives him a clearer conception, and Exhibit 
No, 2 is accordingly produced, in which the off-bearing in- 
ternal scrap-passages first appear and in which a clearer is 
provided tor removing the bretzel. These two exhibits are 


made and tried, to see whether complainants’ plan will 


1 


work satistactorily. Finding the result satisfactory except 
as to the /wvs7 and the ends of the arms sunk tuto the bow. 
he commences to make and put out his imperfect bretzels.+ 
‘Later on in the same year, he makes another visit to Co- 
lunbus, and the result of that is an attempt to get the 
creascrs into his cutter, but, as he has gotten merely the 
general idea of the creasers, and not the details by which 
the difficulties inherent in them are to be overcome, he fails 
to reduce them to a practical success and abandons them. 
Knowing that he had no right to the invention, he keeps 
its use perfectly secre? and does not seek to patent it. (Rum- 
sey, pp. 36, Ans. 10: 40, Ans. 8 tom). The facts seem to 
be entirely consistent with this theory, from beginning to 
end. 

On the second theory: Rumsey conceived the same in-- 

ition that these complainants had conceived, but not 
till the winter of 18350-1881, (p. 35, Ans. 5), more than a 
year after complainants’ conception and first sketches, and 
nearly a year atter Complainants’ Exhibit First Sketch, and 
New York sketches No. | and No, 2, and tin pattern, and 
wooden dic,—and while complainants were working day 
and night to discover and overcome the inherent difficult- 
ics in making and using bretzel-dies. This conception, so 
rginating, Was very: imperfect at first, vot encluding the 
creasers of claims 1 aid 2, nor the off-bearing tnternal 
scrap passages and expelling rods of claim 3, but simply the 
crude device shown in Defts. Exhibit No. 1. Then, a few 
weeks later, he advances two. steps further, and gets the 
internal off-bearing scrap passages, and a crude form of 


‘As to these bretzels, and their reception by the trade, and their 


detects, see Ensign, (pp. 78-82). 
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clearer which interferes with the proper molding and 
forming of the bretzel, but which is capable of performing 
its office imperfectly. Aud he never gets beyond this pownt. 
The creasers prove lov much for kts ingenuils fo overcome. - 
The perfect forming and molding of the bretzel he never at- 
tas. And he stops, with the device half completed, an- 
able to get any further alone with the work. 
The complainants, on the contrary. perfect the whole de- 
vice, in all its parts, and thus completely finish the work 
first begun by them and carried on with constant and un- 
usual diligence, energy and pertinacity to the end. 
Is Rumscy’s crude device to be allowed, under such cir- 
cumstances, to override their prior rights?’ It was actual- 
ly used only in secret, and for’ a period of only thirteen ~ 
months prior to the fling of complainants’ application for 
the letters patent here in controve rsy. They were the first 
to conceive, the only ones to mature and compl te,and were 


absolutely diligent in the development and perfection of the 


or 
machine; and, we submit, their rights as prior inventors 
should, under the operation of the statute (See. 4920), tack 
back to their first conception and override all intervenors. 

Rumscy’s operations prove one material point in the cas 
to a mathematical demonstration, to wit, that the flat die 
invention, both in the ereasers and moulding groove (the 
material elements of claims 1 and 2) and in the off-bearing 
internal scrap-passages and the cjecting studs (the mater- 
ial elements of claim 3) was not an obvious thing to those 
skilled in the art. but, on the contrary, required inventive 
thought and discovery: tor, in the first attempt, ( Defts. 
Exhibit No. 1 tin cutter) Ze stmply produced an old-Sfash- 
toned cake-culter without either of those elements. \t hard- ; 


ly hes im the mouth of the defendants to say that these 


fy ; 


devices were obvious to everybody, when neither their wit- 
ness Hill nor their witnesses Rumsey and Krebs, got the 
off-bearing scrap-passages in their first attempts, nor did 
Hill get them at all,and when Rumsey was utterly unable 
to make creascrs work even after he got the idea. Things 
that arc obvious and known to the art alrcady do not re- 
quire study and growth and evolution, as this invention 


did. 
VII. CONCLUSION. 


We submit, therefore, that it stands proved by a fair pre- 
ponderance of the weight of the evidence, first, that the 
single flat bretzel die of the patent here sued on was not 
known in the arts before the date of complainants’ inven- 
tion, nor Was so much known in the arts at and before that 
date that the making of this dic involved merely the skill 
and knowledge of the workman, without the application 
of inventive study, thought and experiment; and secondly, 
that the complainants wer the true, first. and original in- 
ventors of the inventions claimed in each and all of the 
claims of said patent. 

That the invention so made and patented was and is a 


patentable iuvention under our statute, see 


Many v. Sizer, Fish. 07. 

horhush v. Cook, 2 Fish., 068. 

Whipple v. Middlesex Co., 4 Fish, 41. 

Strong v. Noble, 3 Fish., 586. 

Yatt v. The United States Co., 5 Fish., 205. 
Putman v. Wetherbee, 3 Q. G., 320. 

Dalton v. Nelson, 13 Blatch., 357. 

Washburn & Moen v. Hatsh, 4 Fed. Rep. 906. 


O4 


:ppinger Vv. Richey, \4 Blatch., 30 


. 
/ 


Swmits Vv. (,oodvear C0. OY 7 * iOS. 


And other cases too numerous to mention. 


A comparison of defendants’ and complainants: leyvice 


shows that the ‘niringement 1s he \ ond qju STion: ma thre re 


’ 


has been no attempt in the evidence to deny it. 
y . ‘ - " ‘ . 
We submit, therefore, that the complainants are entitle 


to a decree sustaining broadly all three of their paten 


claims, and to an account of gains, savings and profits, and 
a perpetual injunction, with the costs of suit 
Respectfully, 
Josepit R. EDSON, 
(Serer LI, tee, 
/ Counsel foi ¢ omplainants. 
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BUTLER, ¢7. a/, 
Appellants, 
Appeal from the Circuit Court of the 
vs. United States for the Northern Dis- 
trict of Illinots. 
STECKEL, e¢ a/., 
Appellees. 


SUPPLEMENTARY TO APPELLANTS’ BRIEF. 


A new work, of great research and remarkable ability, by 
William C. Robinson, LL.D., Professor of Law in Yale 
University, entitled Rodinson on Patents, has come to our 
attention since the preparation of our brief in this case. In 
this work, we find the “ Nature and Attributes of an Inven- 
tion” exhaustively analyzed, both in their scientific and 
legal aspects, with such force and clearness of reasoning and 
statement as leave nothing more to be desired for the full 
elucidation and understanding of this subject even in cases 
heretofore involving the greatest doubt and difficulty. It is 
impracticable, although it would be useful, to embody Prof. 
Robinson’s entire discussion in our argument; but we beg 
leave to append the following brief extracts from it, which 
touch directly upon the vital point involved in this contro- 
versy and strongly fortify our position that the court below 


Was in error in its judgment. 
From Vol. 1, pp. 145, 146: 
“ The process of discovery consists in finding out what 


‘was before unknown The method in which it ts con- 


/~ 


ducted is of no importance. Many discoveries are the re- 


sult of study and research. Others are reache~ by exper- 


‘iment based on reasoning or conjecture. Othcrs dawn on 


‘the mind apparently by accident, without pre\ ous atten- 


o 


‘tion to the subject. The fact of discovery can, in the 


‘nature of things, be ascertained only through its results. 


- 
. 


A matter hitherto unknown cannot become knovwin without 


an act of discovery on the part of the person to wom it ts 


“ first known; and when the unknown ts made kiown it ts, 


* 
- 


therefore, certain that an act of discovery has ‘een per- 


formed. The sole test of discovery, which any sci:nce can 


‘ possess, thus formulates itself in the question: ‘fas the 


unknown become known ’—a question which inclu ies two 


‘others: What is the unknown ? When does the ur known 


‘become known? In answering the first question t:c law 


escapes the uncertain speculations of philosophy by 


‘the adoption of a rule at once definite and practicai. A 


thing is unknown when it is neither known in itself. sor 
suggested to persons, who are acquainted with that ciass 
of things, by what is known. Zhat individuals of unusn al 
ability may reason from the known fact to the other does noi 
make the latter also known ;* but ifthe ordinary mind, be 


ing already familiar with a class of objects, can pass by an 


‘ association of ideas from one of these to others not before 


perceived, the knowledge of the former embraces that 
of the latter and all alike are thus considered known 
The unknown becomes known when its essential charac- 


teristics are comprehended by the mind. Hence in any 


‘ given instance of alleged discovery, if the necessary attrib- 


utes of some fact or object, heretofore unknown in itself to 


*Note. This is where Judge Blodgett erred. Applying his own 


great ability and remarkable mechanical intuition to the facts after the 


wav had been made known, he erroneously, but quite naturally, con- 


cluded that, because it now seems to him easv, therefore anv skilled 


mechanic ought to have been able to do it. 


‘the alleged discoverer and not suggested to him by any 


> 


‘known fact or object, have been brought within his com- 


- 


a 


- 


oS 


- 
o- 


‘ prehension by his own efforts, the allegation of discovery 


is true, and a substantial addition to his stock of knowl- 
edge has beenmade. Applying this test to the generation of 
an idea of means, the process of discovery consists in the 
finding out, by the inventor, of some force or capability of a 
force, or some object or susceptibility of an object, or some 
mode of application or availability in a mode of applica- 
tion, which was neither known to him before nor could 


have been suggested to him by anything that was known. 


‘ Whenever, therefore, either of the factors in the idea of 
‘ means is new, in the sense of being hitherto wholly un- 


‘known to the mind of the inventor, and has not been com- 


municated to him by others, the creattve faculties must 


‘ have been in operation and engaged in the process of dis- 


‘ covery.” 


From pp, 161, 162, 163: 


‘ Where the suggestiveness of the known attribute is evi- 


‘ dent, and hence the process of discovery is excluded, the 


intrinsic novelty ofthe concrete invention cannot overcome 


‘ the inevitable inference that no inventive act has been per- 


‘formed. But where the suggestiveness of the known 


attribute is not apparent, and the inventor may thus have 


developed his idea through the process of discovery, the 


‘intrinsic novelty of the concrete invention is sufficient to 


* remove the doubt and affirm the claim of the inventor to 


o 
- 


the merit of an entire inventive act. The intrinsic wfz/:ty 
of the concrete invention is of similar significance. When- 
ever any practically operative means proves itself singu- 
larly beneficial to mankind, the inference is almost inevit- 
able that the idea which it embodies would long before have 


been perceived, had the constructive faculties of the human 


‘ mind alone been able to produce tt, and, therefore, that the 


7 


- 
- 


ducted is of no importance. Many discoveries are “he re- 
sult of study and research. Others are reached by exper- 
' iment based on reasoning or conjecture. Others ¢awn on 
the mind apparently by accident, without previou. atten- 


tion to the subject. The fact of discovery can, in the 


‘ nature of things, be ascertained only through its results. 


A omatter hitherto unknown cannot become known > ithout 


an act of atscovery on the part of the person to who: tw ts 
first known, and when the unknown ts made know tt ts, 
the repore 


- 
- 


certain that an act of discovery has be a per- 


formed. The sole test of discovery, which any science can 


‘ possess, thus formulates itself in the question: //as the 


unknown become known ’—a question which incluc:s two 


‘others: What is the unknown? When does the un- sown 


* 


‘become known? In answering the first question tlic law 


escapes the uncertain speculations of philosophy by 


the adoption of a rule at once definite and practical. A 


‘thing is unknown when it is neither known in itse ~ nor 
suggested to persons, who are acquainted with that class 
of things, by what is known. = /hat individuals of usual 
ability may reason from the known fact to the other devs not 


make the latter also known ;* but ifthe ordinary mind, be- 
ing already familiar with a class of objects, can pass }y an 


association of ideas from one of these to others not lic fore 


perceived, the knowledge of the former embraces that 


of the latter and all alike are thus considered k: own 


The unknown becomes known when its essential cl.: rac- 


> 
- 


teristics are comprehended by the mind. Hence i» any 


a 
- 


given instance of alleged discovery, if the necessary a(t rib- 


- 
* 


utes of some fact or object, heretofore unknown in its: f to 


*Nork. This is where Judge Blodgett erred. Applying hi. own 
vreat ability and remarkable mechanical intuition to the facts aft: the 
way had been made known, he erroneously, but quite naturally, con- 
cluded that, because it now seems to him easy, therefore any s\:lled 


mechanic ought to have been able to do it. 


a 


‘the alleged discoverer and not suggested to him by any 


‘known fact or object, have been brought within his com- 


a 
- 


- 
. 


o 
- 


prehension by his own efforts, the allegation of discovery 
is true, and a substantial addition to his stock of knowl- 


‘ edge has beenmade. Applying this test to the generation of 


an idea of means, the process of discovery consists in the 
finding out, by the inventor, of some force or capability ofa 
force, or some object or susceptibility of an object, or some 
mode of application or availability in a mode of applica- 
tion, which was neither known to him before nor could 


have been suggested to him by anything that was known. 


‘ Whenever, therefore, either of the factors in the idea of 


‘ means is new, in the sense of being hitherto wholly un- 


known to the mind of the inventor, and has not been com- 


municated to him by others, the creattve faculties must 


‘ have been in operation and engaged in the process of dis- 


7 


‘ covery. 


from pp, 161, 162, 163: 
‘ Where the suggestiveness of the known attribute is evi- 


dent, and hence the process of discovery is excluded, the 


‘ intrinsic novelty ofthe concrete invention cannot overcome 


‘the inevitable inference that no inventive act has been per- 


formed. But where the suggestiveness of the known 
attribute is not apparent, and the inventor may thus have 


developed his idea through the process of discovery, the 


‘intrinsic novelty of the concrete invention is sufficient to 
‘remove the doubt and affirm the claim of the inventor to 


‘the merit of an entire inventive act. The intrinsic u/e/:ty 


of the concrete invention is of similar significance. When- 
ever any practically operative means proves itself singu- 
larly beneficial to mankind, the inference is almost inevit- 
able that the idea which it embodies would long before have 
been perceived, had the constructive faculties of the human 


“ mind alone been able to produce tt, and, therefore, that the 


s 


- 
° 


a 
- 


- 


. 


process of discovery has been performed in reference to 


some one of the factors of which it is composed.” 


rom p. 169: 

* Diversity of ends never results from uniformity of ::eans. 
[In every cause perpetually resides every effect whic it is 
able to produce, and as the nature of the effect depen. s en- 
tirely on the nature of the cause, no change can eve take 
place in the one without a corresponding alteration -f the 
other. Thus, while identity of end is no proof of ic. ntity 
of means, diversity of end cannot exist without disc rsity 
of means, and every really new result furnishes in itself 
conclusive evidence that the cause by which it ts pro juced 
isalso new, <Any invention, therefore, which accom tshes 


an cnd never before attaincd must be intrinsically new and 


‘unless evidently a mere constructive union of known |} ictors 


. 


must, Likewise, have originated ina new inventive act 


From pp. 171, 172: 


Novelty of end is ascertained by an examination f its 


nature, and by a comparison of its utility with tliat of 


‘other ends. The end to be accomplished is the satisfac- 


tion of a public want. The satisfaction of this wan’ con- 
sists in a changed condition of affairs, in which the -vant 
entirely disappears. This changed condition ts the « ffeet 


produced by the invention, and is the ultimate end to 


‘which the means embodied tn the invention tends. ‘Nov- 


elty of end ts thus a new condition of the things o: per- 


SONS UPON which the action of the means embraced ¢ the 


‘invention terminates, and when in their condition novelty 


‘appears, a novelty of means may be safely pres: ned. 


This novelty of end exists whenever the change ii the 


‘ condition of affairs is a substantial, as distinguished rom 


a 


#s 


‘a formal, change; and the change is substantial when it 


removes a want hitherto wholly unsupplied or satis’ cs it 


. 


by a change essentially distinct from any previously 
known. 

“ In cases where a change in the condition of affairs re- 
moves a want Intherto unsupplied, the character of the 


‘ change itself becomes of ttle moment. No want, however 


‘ trifling. is for the first time satished without the existence 


a 


> ed 


‘ of a state of things which never has occurred before; and 


the production of this state of things requires the oper- 


‘ ation of a cause which, in itself or in its mode of oper- 


‘ation, must be also new. This test of novelty of end is at 


‘ once the simplest and most reliable. Given a pre-existing 


‘want, and tts removal, and the condition of affairs, on whose 


‘ production the want ceases, must be new.” 


rom pp. 174, 175, 176: 


‘ Besides the evidence afforded by the nature of the end 


‘accomplished and its comparative utility, there is another 


‘fact which indicates not only the novelty of the end, but 


‘the necessity for inventive skill in the creation of the 


means whereby it is attained. This fact consists in the 


unsuccessful attempts of others to produce the same re- 


‘sults. The courts assume that no such efforts would be 


‘made unless the want existed.and were felt. while from 


. 
= 


the failure of all previous endeavors to supply it they draw 


‘the inference that nothing then existed in the arts from 


‘“ which the imitative faculties alone could have constructed 


‘a method of attaining the satisfaction now enjoyed.” 


Professor Robinson's philosophical analysis, supported by 


copious citations of authorities, and summing up the wis- 


dom and meaning of them all, covers the entire field of con- 


troversy in this case, Neither the scientific accuracy of the 


analysis, nor the masterly logic of its presentation, nor its 


complete harmony with the long course of decisions oi ‘his 
court, can for a moment be questioned. : 

In the case at bar, the “ want” existed, and was sha~oly 
felt; skilled mechanics and inventors found themselve. ut- 
terly unable to remove it, failing in every attempt; t> se 


patentees—not without great difficulty, labor, and expense 


—finally succeeded; and since that time the world | as 


possessed the knowledge of a useful and valuable machiiie, 
of which it had no knowledge before, and which the lary cst 
manufacturers in that line of business did not believe it 
physically possible to produce. That these patentees c 11- 
ferred a great benefit upon their fellow men, cannot he 
denied ;—shall they not have the reward which the (aw 
promises in such cases ? 
Respectfully submitted, 
L. HILL, 

Of Counsel for Appellar? 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS, 


ADDITIONAL BRIEF FOR APPELLANTS ON THE AL- 
LEGED DIES FOR FORMING THE LETTER B 
AND CHARACTER &, 


I have thought it best to group in a single brief all the 
answers which complainants inake to the defense based on 
the alleged prior dies for making alphabetical letters and 


characters. 


1. We deny that the prior existence of sueh alleged dies, 


in form for practical use, has been proved beyond a reason- 


able doubt. 


2. We say that even if it had been satisfactorily proved 
it would not invalidate our claims nor relieve the defend- 


ants from infringement. 


As fa thie alle ged prior existe nce of alpha hical dies for CP 


crs, 


cal s, elc., and CSPE ally thu D2 and A dies. 


All the evidence on tiis subject will be found on Pages 
AT, 57, 62, 64, 72, 100, 101, 102, 105,105, 108, 111 to 115, le. 


147, 148, 11, 250, 250, 240, 232, Zdo of the reeord: In the 


testimony of Rumsey (p. 47), Krebs (p. 57), Roth (pp. 64, 25! 


Marshall (p. 72), Dodge (pp. 100-108), Robertson (pp. 11 
115), Gohl (p. 131), karhart (pp. 147, 148, 203), MeMahon 


(p. 255), Sawyer (p. 240), 


DEFENDANTS WITNESSES. 


Rumsey, an interested party, testifies in the most gener 


cific time. Tis testimony does not even tend to establis! 


terms, mentioning no specific letters or figures and no sp Wr 

o- 

the prior use of the 3 and WN dies or their equivale nts, y 
Krebs, the servant of lvKumsey, testifies in general terms 

like Rumsey. He thinks he has known of such dies fiv: 

years. Ile mentions no specitic form of letters, figures, ete. } 

and does not prove the prior use of B and & or their equiv f 

alents. 


Roth, a real defendant, testifies generally on p. 62, like 


Kktumsey and Krebs, but avers a 20 years’ knowledge, anc 


on p. Ot lies about the dies B and &, as he afterwards admit: 


on p. 200. His testimony is too suspicious to establish ; 


defense. 


Marshall testifies generally (Ans. 7, 8) like Rumsey and 


Krebs, but does not specifically prove B and &, nor theil 


equivalents prior to complainants’ invention. He fixes 13 


years as the time of his alleged general knowledge of letters, 


figures, ete., in crackers and cakes. 


MeMahon (p. 233), the partner of Roth, has known of 


such crackers and cakes from 1875, but specifically excepts B 


and & from this statement. (See Ans. 6.) 


Nichols (pp. 256-241), a maker of cracker and cake eut- 


ters. describes how cracker-cutters are made, and (Ans. 30) 


+ savs he knows of cutters for making letters, figures, ete., 


hut does not sly hou long he has known of them. I I Is test I- 


mony does not prove anticipation. 


Sawver (pp. 241-248), an old baer, knows of many dif- 
ferent forms of cutter. but does not mention letters or nu- 


merals. Ilis testimony amounts to nothing on this point. 


Durkee (pp. 249-258), a die-maker, gives us a great deal of 
opinion, but no facts. He does not mention letters or nu- 


merals, nor fix any dates at all, 


Callahan (pp. 258-264), an old baker, tells us a good deal 
about dies and doughs, but mentions no letters or numerals, 


and no dates. 


De Tamble (pp. 275-278) tells us how dies are made, but 


does not mention letters or numerals, nor fix any dates. 


This completes the defendants’ list. Only Rumsey, Krebs, 
Roth, Marshall, Nichols,and MeMahon mention cracker and 
& cake cutters in the form of letters or numerals. None 
of these Witnesses except Roth ane MeMahon inention B 


and «& or their equivalents, and of these two witnesses, part- 


ners in business, We Mahon only mentions these two forms to 


deny arti knowledge of them. The evidence of their prior CX- 
istence, therefore, rests on the uncorroborated testimony of 
Roth, who confesses having testified erroneously about the 


very exhibits which he put in evidenee. 


COMPLAINANTS WHUITNESSES. 


Dodge, Robertson, and Gol] mere ly testifiy that, even if 


such alleged cutters existed prior to complainants’ Inven- 
tion, still it could not be predicted, without trial or exper!- 
ment, whether the same principle could or could not be 


successfully applied in bretzel-making. 


Karhart, one of the complainants, says (p. 147) that he 
has known of cracker-cutters for 20 Years, but of these B 


and & cutters, ete., only within 3 vears (p. 148, Ans. 35). 


Crawford, another of the defendants, sayvs(p. 191, Ans. 41, 
42, 43) that, although he had been using the Ruger cracker 
machines for 10 years, he never knew of any cutters in the 
form of letters, numerals, ete., prior to 1879, nor does he 


say that he knew of them in that year. 


COMMENTS. 


1. None of these alleged prior cutters have been hunted 


up and put in evidence or produced by the defendants. 


2. No man except Roth, an infringer, testifies to their 


prior existence. Even his partner and workmen, who were 


examined as witnesses, were not asked to corroborate him. 


do. The alleged patterns of 1S77 have not been producec 


nor submitted to the scrutiny of our experts. 


*' 
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4. The dies that are produced were made for the purposes 


of this suit after this suit was commenced. 


5. No baker or other practical workman has been pro- 
duced to swear that he ever had or used such dies prior to 


complainants’ invention. 


6. Roth has seriously compromised his own credibility 
by first offering these dies In evidence as original dies nade 
in 1867, and then, after the fraud was discovered by our 


experts, admitting that this was untrue. 


7. The testimony of Ruger (pp. 219, 220, Ans. 10-14), 

; 
shows that he, formerly the employer of Roth (see p. 61, 
Ans. 2), does not place much reliance on Roth's word, and 


that Roth told him a deliberate falsc hood about this sutt. 


8. Crawford testifies (p. 188, Ans. 24) that Roth’s tirm 


lied to him about the infringement. 


If these alleged prior dies were ever in existence and soid 
or used it was a matter easily susceptible of complete proof, 
and the burden was on defendants to prove it beyond a rea- 
sonable doubt. Their failure to bring such evidence raises 
a fair presumption that there was no such proof attainable. 
The defendants were represented by able and careful counsel, 
skilled in the law of anticipation, and it is inconceivable 
that he should have suffered this defense to rest on the word 
of Roth alone, not only uncorroborated but even gravely 
lmpeached by hisown admitt d misstatement about these very 
dies, if they had had corroborating evidence available. They 
have probably produced all they can get; and, when ex- 


amined, it amounts to nothing. 


t 


[t is not enough to prove that letters of the alphabet anc 
numerals had been used as types of cracker-cutters, cake. 
cutters, etc., prior to complainants’ invention, even if th 
proof stablish the ceneral fact, which we submit Is not pur 
beyond a fair doubt. The letters C, E, PF, G, HW, 1, kK, L, M 
N, 8, 7, U, ¥, Ws dee Ep a ORG Ge Geures 1,3,.45,7 & 
quire only an ordinary tin cutter, not even approximating 
the principle here involved. Out of all the letters and 
numerals, only Q and & involve any creasing or marking 
of the surface of the letter. Henee the evidence, to estab- 
lish anticipation, should specifically prove the prior exist- 
ence and use of the cutters for cutting Q and &, and in no 
event could the court fairly require less than satisfactory 
proof of cutters for cutting such letters as B, O, which con- 
tain internal serap to be cleared, but which would not antici- 


pate our first and second claims. 


The eridence of MeMahon clearly shows that proof of y flers 
and figures generally will not meet the case; for, while knowing 
of letters and figures from 1875, he specifically admits that 


he did not know of the B and & forms. 


IT. 
As to the legal effect of such die 8, if prove dd. 


1. They would not infringe our claims if made and_ sold 
after the date of our patent, and therefore would not antici- 
pate said claims if shown to have existed before our inven- 


tion. (Stainthorp vs. Elkinton. 1 Fish., 349.) 


2. Therefore they can be used only to show that the art 
had advaneed to such a point that no room for invention 


remained between the prior devices and our machines, but 


that it required only the ordinary skill of the workman to 


pass from the former to tlie latter. 


3. Assuming this to be the question, the burden is on the 


defendants to prove it. The complainants’ patent hasastrong 


legal presumption in its favor, which must be overcom ebe- 


fore the defense is made out. 


4. The prior device being produced, and the patented 
device produced, and appearing On their face lo be, mn Seve ral 
. respects, dijjerent at least in construction as well as different in 
actual purpose, the fact that there was no room for invention 
between them must be made to appear affirmatively, and, 
from the nature of the question, there are only three sources of 


evidence open to the court on such a subject, to.wit: 


. ra First. The evidence of its own eyes upon a mere inspection 


and comparison of the devices; or, 


y Secondly. The opinions of unbiased competent mechanics 


or experts skilled in the art; or, 
Thirdly. The history of such eflorts as have been made to 
f accomplish the patented result from which to Judge whether 
mere skill or something more than mere skill was in prac- 
€ tice and in fact required to make the transition from the one 


to the other. 


Of these three sources of evidence the third is by all means 


the most reliable. ‘The first two sources are mere opinion, 


alwavs liable to error. The third, however, is the actual test of 
1 fact and is not thus liable to error. A good illustration of 
this is found in the testimony of defendants’ witness, Nich- 


f ols,in this case. Upon inspection of the devices he thought 


| 


that no invention was involved in complainants’ die; ~ut, 
upon being informed of its history, he thought that “ in: cat- 
we genius of a high order” was involved in it (p. 239). Ile 
had the ood sense to rely upon the test of fact and actual 


experience rather than upon mere preconceived opinions, 


- 
~~ 
o~ 


The courts ve ly HLOre Upon this third source of proof than ue 
both of the othe is loge ther (see Cases cited and quoted from Our 
brief filed in the cireuit court, pp. 43-45, especially Hoe vs, 
Cottrell, and Pearl vs. Ocean Mills), and evidently becai se 


it 7s the evidenee of fact and not of mere opinion. 


As to the second and third sources of evidence above :«- 
ferred to the preponderance of proof is heavily with cor 


plainants in this case. 


1. As to the second—opinions of practical men: 


fa) 
4 


The opinions formed and expressed dcyore the solution 
the problem are far more weighty than those formed anc 
expressed after. All the opinions formed before the eve: 
were that the result could not possibly he accomplished. (s 
citations of testimony on pp. and 10 of our brief filed 
the circuit court and testimony of Ensign, p. 89 of the Re-- 
ord.) 

Of the opinions formed after the event those of defen: 
ants’ witnesses are in conflict with those of complainant: 


witnesses. 


But, Ist, defendants’ witnesses are mainly infringers 
their employes, and are therefore not disinterested and u 


biased. 


F 


' 


v 
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2d. Such of them as are not thus interested are, with the 
exception of Nichols and Durkee, not practical machinists, 
and therefore unfamiliar with the difficulties often involved 
in solving apparently easy mechanical problems. Durkee’s 
testimony Is shown to be loose and unreliable, and Nichols, 
when the facts were put before him in cross-question 26, p. 
239, testified that they indicated inventive genius of a high 
order. (See the review of this class of evidence on pp. 29 to 
06 of cur brief filed in the cireuit court.) No expert familiar 
with the indicia of invention was called for defendants. 

3d. Opposed to this testimony are the opinions of the 
three complainants (interested, of course, but of the same 
order of proof as most of the defendants’ testimony); Dodge 
and Robertson, two thoroughly competent experts ; Gohl, a 
practical bretzel-maker (see his answers 35 to 38, pp. 15], 
132); Appel, a man thoroughly experienced on the subject 
(see his answer 8, p. 206), and Wilson, a man of large ex- 
perience (pp. 210 to 213). We submit the opinions of these 
men, together with the universal opinion before the fact, as 
far more than counterbalancing those expressed by defend- 


ants’ witnesses. 


2. As to the history of the several attempts to solve the 
problem, we submit it as conclusively proving that some- 
thing more than mere skill and knowledge of the art was 


concerned. 


The difficulties and labors of the complainants; the failure 
of Rumsey and his workman Krebs to make the creasers 
work; the failure of Appel to accomplish the result; the fail- 
ure of Hill and his associates; the costly attempt of Keller, 
Myers, Ruger, and others to accomplish the object on a dif- 


2 


10 
ferent plan, utterly ignoring what is now alleged to be th: 
simple, obvious, “ten-dollar” plan of flat dies; the making 
of bretzels for a thousand years without resorting to th 
dies; the general use of alphabetical dies and similar dies 
as is now alleged, for nearly twenty years without seein; 
that they could be so changed and reconstructed as to serv: 


for bretzel dies; the tracing of Roth and Rumsey to com. 


J 


plainants’ shops at about the time when they began to in 


—a 


fringe, ete., ete., all tend in the strongest possible manner t» 


override any notions we might otherwise form respectin: 


the ease or difficulty of producing this invention. The lan. “ 
guage of the courts quoted at the top of page 45 and on th: tA 
last half of page 45 of our brief filed in the.cireuit court ap- r 
plies exactly, even in terms, to the case now before th: ' 
court, and we commend it to the court as correctly express- | 
ing the law of this case. 4 
Respectfully submitted, 4 
Lysanper Hunt. “‘~. 


JosepH R. Epson. 


JAMES. H. Me KENNEY, © 
CLERK 
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May it please the Court: 

This is a bill in equity under letters-patent No. 274,264, 
applied for July 6th, 1882, and issued March 20th, 1883, for 
an Improvement in bretzel-cutters. The claims, briefly, are 
for dies to cut dough on a flat surface in the shape of bretzels. 
The object is to make bretzels by machinery that will repro- 
duce the lines and creases shown in the old hand-made bret- 
zels, or pretzels, as they are often called, so as to simulate 
them in appearance. 

A bretzel is an old and well-known article. The witnesses 
testify that it has been a common bakers’ product for many 
vears before complainants began to make dies to cut it. It is 
a well-known, general shape or configuration, and is described 
in the record as a heart-shaped cake, with the strip of dough 
out of which it is made crossed, and the ends lying upon the 
main bow or body of the bretzel. As it lies on the table it 


presents certain clear and well defined outlines and peculiar- 
ities of form which must be reproduced or provided for in 
the die for cutting it. 

The evidence shows that for many years before the pat- 
entee’s invention it had been common to cut dough ona flat 
surface with dies into any number and variety of shapes and 
configurations. Birds and beasts of all kinds, men and 
women of 2ll nationalities or costumes, fishes, leaves, figures, 
hearts, letters, rounds, ovals, squares, diamonds and other 
fancy, grotesque or pleasing shapes have thus been cut by 
dies. The patents to Shrote, 1859, to Webster, 1873, to 
Erzinger, 1877, show a score or more of different forms into 
which dough has been cut by dies on a flat surface. And 
the depositions of the witnesses show beyond a question that 
for many vears before the patent sued on was applied for, it 
was common to cut dough on flat surfaces by dies into a 
multitude of various forms. 

Caleb H. Marshall, treasurer of the Kennedy Biscuit Com- 
pany, of Chicago, IIL, and for many vears familiar with the 


business, on page 72 of the record, was asked: 


“Q. 7. Are you familiar with the different shapes in which 
crackers are cut by machinery—that is, by dies or cutters? 
A. I know that they are cut by cutters in different shapes— 
a great many different shapes and styles—such as letters of 
the alphabet, figures, leaves, animals, birds, ete. 

“Q. 28. How long has it been cu-tomary to cut crackers 
by machinery in the different shapes named in your last 
answer? <A. Ever since my connection with the business, 
certainly; I don’t know how long before.” 


George W. Earhart, one of the patentees, was asked in 
cross examination, on page 147 of the record: 


“X Q. 32. Did you ever know cakes or crackers or jumbles 
cut into a variety of different forms? A. I have seen crack- 
ers and cakes that were cut in different shapes. 


For how many vears? 
for ten or twelve years. 

“X Q. 34. Name some of the forms into which you have 
seen crackers and cakes cut—say some eight or ten years ago. 
A. I have seen crackers cut in round, square, oblong shape. 
I have seen cakes cut round, square, oblong and in the shapes 
of stars, crosses, animals, letters of the alphabet, and possibly 
other shapes that I cannot reeall.” 


A. Well, | should say 


William Nichols, a pattern and model maker, on page 237 
of the record, was asked: 


“Q. 15. About how many different kind of dies for use in 
bakers’ machinery, to cut different forms and contigurations, 
have vou made? A. About how many? 

“Q. 16. Yes, sir, A. Well, I think their name is legion. 
[ cannot very well tell you. IT worked on that kind of work 
for about three vears, steady, and during that time I made 
different forms for dies all the time, as customers might want 
them, from a plain cracker up to a fancy menagerie, to cut 
animals, men and figures of all kirids.” 

o 
rom the patents to Shrote, Webster and Erzinger, and 
from the depositions of these witnesses, to cite no others, it 
is therefore established that for many years prior to the pat- 
ent it was old and well known to cut dough on flat surfaces 
Into any desired shape. Our first contention therefore is 
that— 


The making of (i die tn cut dough on a flat surtace into any 
particular shape de sired. ii hetha a hretzel or other shape, required 


no mvention. 


When the world had been taught to make dies to cut 
various shapes out of dough on a flat surface, no contribution 
to useful knowledge could be made by simply changing the 
form of one of the old dies to cut some other well-known 
different shape in the same way. The law is well settled. 


’ 


In Smith vs. The American Bridge Co. (5 sanning and A 


od 


567), Judge Blodgett, in considering a patent for dies for 


making chord bar heads for bridges, said: 


“Now, after the art of cutting dies in the face of the ham- 
mer and in the face of the anvil so that articles could be 
shaped to a given pattern under the trip hammer, had been 
so far developed that an ordinary mechanic could, with dies 
in an anvil and hammer, or in either the anvil or hammer, 
produced shapes like those draw bar heads, what possible 
invention was there in cutting dies of another pattern in 
your anvil or hammer so as to shape these chord bar heads? 
It was simply changing the form of the die. A die which 
would work, or a hammer and anvil which would work a 
piece of iron into a draw bar head, would work one into a 
chord bar head when you simply change the form of the 
die. It seems to me that it is preposterous to hold that a 
man is entitled to a patent for a mere device of this kind. 
It is not an invention of a new die to change the form of a 
die so as to make a new shaped article under it. The time 
may come when it will be desirable to make a chord bar 
head of different shape from the one which this die makes; 
and if the principle contended for by the patentee is sound, 
we should have a new patent for every conceivable new form 
of die, net only in chord bar heads, but for every other form 
into which iron can be worked by the aid of dies. There is 
certainly nothing new in this device; there is no novelty in 
the mere change of form of the die, so as to change the form 
of that which is manipulated under the die.” 


If the language above quoted correctly state the law, it is 
exactly applicable to and decisive of the complainant’s ease. 
If it required no invention to change the shape of the die, 
which had before formed draw bar heads used on cars to the 
shape that would form ehord bar heads used in the construe- 
tion of iron bridges, then certainly no invention. was required 
to change the shape of the cutters or dies, which had before 
formed or cut men, animals, letters, figures, ete., to the shape 


that would eut or form bretzels. 
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As said by Judge Blodgett : 


“It was simply changing the form of the die.” 

“It is not an invention of a new die to change the form of 
the die so as to make a new-shaped article under it.” 

“There is no novelty in the mere change of the form of a 
die so as to change the form of that which is manipulated 
under the die.” 


These formulations of the law, quoted from the opinion of 
Judge Blodgett in the case referred to, are in perfect harmony 
with the enunciations of the law by this court many years 
before. 


In Smith v. Nichols (21 Wall... 119), this court said: 


“A mere carrying forward or new or more extended ap- 
plication of the original thought, a change only in form, 
proportions or degree, the substitution of equivalents, doing 
substantially the same thing in the same way by substan- 
tially the same means with better results,’is not such an in- 
vention as will sustain a patent.” 


In Dubar v. Myers (94 U.S., 199), this court said: 


“Meritorious inventors are entitled to protection; but it 
is settled law that a mere carrying forward of an original pat- 
ent conception involving only change of form, proportions or 
degrees, or the substitution of equivalents doing the same 
thing as the original invention by substantially the same 
means, is not such an invention as will sustain a patent, even 
though the changes of the kind may produce better results.” 


In Lowell v. Lewis (1 Robb., 139), Justice Story, as long 
as seventy-three Vears ago, said: 


“A mere change of the form or proportions of any machine 
Cannot per se be deemed a new invention.” 


{} 


In the old case of Evans vy. Eaton (1 Robb., 199), Justice 
Washington says: 


“We take the rule to be and so it has been settled in this 
and in other courts, that if the two machines be substantially 
the same and operate in the same manner to produce the 
same result, though they may differ in form, proportions and 
utility, they are the same in principle, and the one last dis- 
covered has no other merit than that of being an improved 
imitation of the one before discovered and in use, for which 
no valid patent can be granted to anyone.” 


In Hall vy. Wiles (Fisher’s Patent Rep., 439), Justice Nel- 
son says: 

“A formal change, such as a change in proportions, a mere 
change of form or different shape is not a change within the 
meaning of the law.” 


In Pearl vy. Ocean Mills (2 Banning and A, 475), Judge 
Shepley said: 

“Mere change of the form of a machine is the work of a 
constructor, not an inventor. Such a change cannot be 
deemed an invention.” 


Judge Blodgett, in his opinion in this case, on page 19 of 
the record, after speaking of the necessity of skill to make a 
die which would reproduce the form and appearance of the 
old hand-made bretzels, said: 


“This, however, seems to me not to involve invention, but 
merely mechanical skill. The cutter might be compelled to 
experiment some—that is, cut several dies, but that is not 
invention.” 


A bretzel, being a well-known figure, any patternmaker 
of ordinary skill was able to take a bretzel and using it as.a 


pattern make a die to cut it. After making dies to cut fig- 
ures, letters of the alphabet, ete., any patternmaker would 
have known that all he had to do was to change the form to 
correspond to the shape of a bretzel to cut it. The bretzel 
presented all the lines and creases, bends and configurations 
that were required in the die. To make the die was simply 
to follow copy. This is fully established by the evidence. 

George W. Earhart, one of the patentees, on page 158 of 
the record, was asked: 


“X Q. 106. Then the bretzel contained and showed the 
lines, creases, etc., that you desired to reproduce with your cut- 
ters? A. Yes, sir; the hand-made bretzel represented the 
lines, ete., that we desired to reproduce in a die for cutting 
them on a flat surface. 

“X Q. 107. The die, then, was intended to be the exact op- 
posite of the bretzel—that is, where a line or crease appeared 
in the bretzel, forming a depression, the die should be full 
in that place so as to fill such line, crease or depression, and 
where the bretzel was full or raised on its surface, the die 
would have a depression or hollowing out at such places. — Is 
this correct? A. That is about the way it would have to be 
constructed.” 


William Nichols, a pattern-maker of some twenty-five 
vears experience, on page 236 of the record, was asked : 


“Q. 8. What particular kind of dies for bakers have you 
ever made? A. I have made all the kinds that are used in 
bakeries. 

“Q. 9. Did you ever make what are called flat dies-—that 
is, dies to cut on a flat surface? <A. Yes, sir. 

“Q. 10. What is a pattern? A. It is exactly the same as 
the die, and it is used as a pattern from which to make other 
dies like it—to make as many as you choose of the same kind. 

“Q. 11. Do vou know what a bretzel is? A. Yes, sir. 

“Q. 12. Did you ever see them? A. Yes, sir. 

“Q@. 13. How are these dies made? A. They bring me the 
design that they want made, either on paper or, in regard to 


cracker machinery, either the cracker, if you like, or any- 
thing; it makes no difference; whatever they want made is 
brought to the patternmaker and he can make it. 

“(). 14. Then, if a person wanted a die to cut bretzels or 
other forms of crackers or cakes or jumbles which were old, 
he would bring you either one of the articles itself, or a de- 
sign or drawing of it. Is that what you mean? <A. Yes, 
sir; that is exactly what I mean. | 

“Q. 15. About how many different kinds of dies for use in 
bakers’ machinery to cut different forms and configurations 
have you ever made? A. About how many? 

“Q. 16. Yes, sir. A. Well, I think their name is legion. 
I cannot very well tell you. I worked on that kind of work 
for about three years steady, and during that time I made 
different forms of dies all the time, as customers might want 
them, from a plain cracker up to the fancy menagerie cutter, 
to cut animals, men and figures of all kinds. 

“QQ. 17. I willask you whether it requires, in your opinion, 
any invention to make such dies? A. Well, no more than 
being patternmaker; if it is invention to learn the trade 
of patternmaking, it is an invention to make a cutter. It 
requires simply the skill of a patternmaker. When a form 
is given to me or any other skilled patternmaker to make a 
die to cut such form, we simply apply our knowledge and 
mechanical skill as patternmakers to make it. 

“Q. 18. In making dies to cut an article like a bretzel., 
where such an article has been furnished to vou as a guide 
or sample, how nearly do you follow the various marks and 
configurations which it contains? A. We follow the design 
closely, with the exception of the shrinkage of metals. We 
make proper allowance for that in making our patterns. 
Every pattern maker understands that. If told to produce 
in the dies all the creases and marks shown in the product 
or article furnished us, which such die is intended to cut, 
we make the pattterns or dies sv as to show such marks or 
creases. 

“Q. 19. State whether, in vour opinion, it would require 
any invention to take a bretzel—say a hand-made bretzel— 
as a sample or pattern, and make a flat die to cut such bret- 
zel. A. No invention whatever would be required; only the 
skill of a patternmaker.” 
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George B. Durkee, a manufacturer and designer of ma- 
chinery, being asked whether, in his opinion, it would in- 
volve invention to take a bretzel as a pattern and make a 
die to cut it, on page 251 of the reeord, said: “I consider it 
a mere matter of imitation.” On cross examination, on page 


252. he was asked: 


“X Q. 26. You think a bretzel, then, could be made by 
any skillful mechanic? A. Why, vou hand a bretzel to any 
machinist and tell him to make a die like that and he would 
make it, and that Is all there ts of tt. 

“X Q. 27. That is, in your opinion, he would be able to 
make it?” A. Lam satistied that I have certainly three or 
four men in my shop that could make that die. If [handed 
them a bretzel they could make it so near that it would be 
called a bretzel. Dough is very soft stuff, and if you make 
a die that comes down and fits that bretzel, that is all there 
Is to It. 

“X Q. 28. How long would it take you to make a practical 
working breizel-die, after being furnished with the bretzel 
asa specimen? A. That would be a matter of how long it 
would take a man to cut out a piece of steel. The bretzel 
vives him the form. I should judge that die was worth ten 
or twelve dollars—a couple of davs’ work. <A nice thing to 
make. Ofcourse this die has to be made and cut smooth 
and all that: this is simply a matter of polish. The form 
is furnished by the bretzel—no invention. If a man give 
you any torm there is no invention; we simply go by that 
form. The invention is really in the bretzel itself; it 1s given 
you just simply to imitate, that Is all.” 


Martin De Tamble, a manufacturer of bakers’ dies and 
machinery of some fiiteen vears’ experience, on page 276 of 


the record. was asked: 


“(). 7. Where a die is wanted to cut any particular form 
of old product or article, and an order is given to you to 
make such a cutter or die, how do you do it? A. I either 
take the cracker or drawing, such as the man wants—what- 
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ever design he wants—he either gives me a eracker or draw- 
ing of any kind, and proceed to make the pattern and sharpen 
it up. 

“Q. 8. If the article which the die was intended to cut was 
some kind of cracker or cake, and a sample were furnished 
you, would you make the die to correspond to the sample; 
is that what you mean? A. Yes, sir. 

“Q. 9. How is it about the making of dies to cut bretzels? 
State whether or not you proceed in the same way. I would. 

“Q. 10. State whether or not, from your experience in mak- 
ing different dies to cut crackers, cakes, bretzels, ete, on flat 
surfaces, any invention would be required to make a die for 
such purpose? <A. I should not consider it so. 

“Q. 11. State whether or not it requires anything more 
than ordinary skill to make such. A. No; I think not.” 


John McMahon, a manufacturer of bakers’ machinery 
since 1875, on page 267 of the record, was asked: 


“Q. 9. When your firm receives an order to make a die to 
cut any particular form or old product, and such old pro- 
duct is furnished you, state how you proceed to make a die 
to cut it. A. Well, we just make a sketch, give it to our 
_patternmaker and tell him to make it. 

“Q. 10. About how many forms of dis or cutters for cut- 
ting on a flat surface have you made during the last few vears 
at your factory for cutting dough in bakeries? <A. I don't 
know how many, but I presume we have made hundreds— 
different sizes and different shapes. 

“Q. 12. Where an old product is furnished to vou and an 
order to make a die to cut it out of dough on a flat surface, 
state whether or not, in your opinion, any invention or any- 
thing more than mechanical skill is required to make such 
die? <A. I do not consider that there is any invention at all 
about it. We have never considered it such. 

“Q. 13. How about making a die to cut a bretzel out of 
dough on a flat surface? A. I do not consider there is anv 
more invention about it than there is about making a die 
to cut any other shape.” 
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From this it appears that among pattern-makers it is the 
common practice to take any kind of article, no matter what 
Its shape and configuration, and make dies to cut it. This 
has been the practice, and has been well understood in the 
trade fora preat Many Vers. It is “a mere matter of Imi- 
tation to use the language of Mr. Durkee. This being the 
case, any competent patternmaker, 1) reproducing the form 
of a bretzel in the die, would simply be working in the line 
of his every-day business. On this point our second conten- 
tion is that— 

The making of a die to cut dough into various shapes ona 
flat surface was Were question of mechanical shill and imita- 
tion, and involved only the ability of a workman capable of fol- 


low ing COPY. 


The fact that the die was intended to be used to eut bret- 
zels could not impart invention or patentability to it. All 
that was necessary to do in makiig it was to reproduce the 
lines, marks and creases shown in the bretzel ttself, as ad- 
mitted by Mr. earhart in the evidence quoted. 


Some of the claims of the paitent mie ntion certain specitic 
parts and call for certain peculiarities or characteristics re- 
lating to the particular construction of the die and the frame- 
work in which it is mounted. The second and third claims 
speaks of the die being perforated so that the seraps might 
pass upwards through it, and calls for expelling studs that 
should push the bretzel off and keep it from sticking to 
the cte.. The second claim ealls for gcuide-rods, for il 
base provided with feet, for springs, for a hand piece, and 
various other details. All of these various details were old 
in the old cracker cutters that had been in use for many 


vears, and the only thing tliat Wiis done hy the paiten tees Was to 
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take out the cutter that had formerly been used and put 
in one of the shape or form of a bretzel. The evidence 
shows that all of the parts of the machine shown and de- 
scribed in the patent were old and had been used in the ex- 
act form, arrangement, combination and function in connec- 
tion with other forms of dies since 1859, and had been used 
by the patentees themselves for more than ten years before 
they applied for their patent. That all of the parts of the ma- 
chine, with the exception of the peculiarly-shaped die were 
old is amply established by the evidence as an examination 
will show. We will quote from some of the depositions of 
the witnesses on this point. 

Jacob Roth, who had had many years’ experience in the 
manufacture of bakers’ machinery, on page 62 of the record, 
was asked : 


“Q. 6. State what differences there are between the ma- 
chines used for cutting cakes, crackers, ete., for many years 
past, and the bretzel-cutting machine shown and described 
in this patent number 274,264? A. They are the same thing 
as a cutter, except in the shape, and the shape we have made 
just about the same. [ should not consider this Butler, Ear- 


hart & Crawford machine anything different from cutters of 


the general style I have been making since 1866. 

“Q. 7. Were the cutters you made long betore the date o. 
this patent—since, say, 1886—provided with internal scrap 
passages or channels for carrying off or removing the scrap 
dough’? A. Yes, sir; some were made that way and others 
were not. 

“Q. 8. Were they provided with means for creasing and 
twisting the dough or not? A. Some cutters we made had 
impressions showing creases representing a twist. These were 
made at least ten vears a-o. 

“Q. 9. Then how long have you known personally of the 
use of internal scrap passayes and creases in machines for 
cutting crackers, cakes, ete.? A. As to scrap passages, they 
were in use when I first went intothe trade—in 1859. I mean 
internal scrap passages for carrying the scrap out through 


- eo 


the cutter. As tothe impressions showing the form of a 
twist, [ should go back ten years at least.” 


On p. 230. he was asked: 


, “(. 3. [Teall vour attention to two exhibits that were in- 
| troduced in evidence at the time of vour other examination, 
one of which represents a cutter with the letter ‘B’ in it, 
marked ‘ Defendant's Exhibit No. 14, and the other of which 
represents a cutter with the character ‘&’ in it, and marked 
‘Detendant’s Exhibit No. 15, and ask you to state whether 
these exhibits were produced by you as old original cutters 
or to represent old styles of cutters. A. To represent old 
stvles of cutters. 

“QQ. 4. From what were these exhibits made? <A. They 
were made from the old patterns that were made in the year 
1877. We have those patterns in our possession now. 

“Q. 5. Do you mean that they were made from those old 
patterns In vour possession in all respects or not? A. They 
were made from those old patteriis in every particular iis 
those old patterns were first made in 1877, 

“(Q. 6. How as to the letters and characters represented in 
these two exhibit? A. They are made just the same as the 
patterns, 

“Q. 7. How long have vou known of cutters like these two 
exhibits as to everything except the letter and character be- 
ing made and used? A. | made cutters the same as these 
two exhibits in the vear 185%, and they were In use long 
before that. 

“(Q. 8. How extensively, if vou know, have cutters like 
these two exhibits—as to all the features represented in them 
except the letter and character—been used in this country 
since you began to make them—in 1859? A. They were in 
general use; everv baker that had a cracker machine has 
used them. They have been commonly used since 1859 and 
before. 

“Q. 9. State whether or not vou made any cutters to cut 
dough into the letter and character represented in these two 
exhibits from the patterns which you have in your posses- 
sion and which vou sav were made in 1877? A. My firm 
of Roth & MeMahon made the first cutters from those pat- 
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terns February, 16th, 1878. We made another one from 
them February 28th, 1878. We have made from those pat- 
terns right along ever since, and our books will show the 
dates of the orders. The dates above given were taken from 
our books. The cutters so made were sold to bakers ane 
used, 

“(. 10. State how long since vou have known of other 
letters of the alphabet being made into cutters and used, or 
how long sinve vou have seen cakes or crackers cut into the 
various shapes of the letters of the alphabet, A. I have 
known them to be cut into crackers in the year 1877. They 
appeared In the markets that vear. 

“X Q. 11. Can you give the name of the person or persons 
to whom you furnished the cutters you say you made on 
February 16th, and February 28th, 1878? A. We made 
one for David Forester, of Cincinnati, Ohio—I think both a 
‘B’ and a character ‘&’—and another for Mason, of Balti- 
more, Md. I think he also got both. Sometimes customers 
would order the whole alphabet, and sometimes selections 
from it.” 


John MeMahon.a manufacturer of bakers’ machines sinee 
1875, on page 232 of the record, was asked: 


“(). 5. State how long since vou first saw cutters for cut- 
ting crackers, ete., Into various shapes? A. In 1875. 

“Q. 6. How were they made? A. Just like these models, 
except that thev did not have the letter‘ B? and character 
— 


William Crawford, one of the patentees, on p. 189 of the 


record, was asked: 


“Q. 28. You have said that one of the merits of your in- 
vention consisted in the fact that it was applicable to the 
ordinary cake or cracker machine. Just state whether vou 
have ever in a single instance so applied it. A. We have, 
in the making of bretzels in our factory. 

“X Q. 29. How did you apply it? A. By removing the 
eracker cutter that was attached to the machine or frame 
and inserting the bretzel machine in its place, having con- 
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structed the frame of the machine so that it could be applied 
to our Ruger cracker machine.” 


(Note: This machine was afterwards called the MeColen 
machine.) 


“Q. 350. Was that a cracker machine made after your 
invention, and with special reference to the application of 
vour. bretzel-cutters? A. It was not. The eracker ma- 
chine mentioned has been in our factory in use for at least 
ten vears. 

“X Q. 31. In this model which has been offered as com- 
plainants’ exhibit marked 1882, from what machine was the 
frame-work surrounding the bretzel-die or eutter, and hold- 
Ing it in place, taken or copied; [| mean all of the frame 
work represented in this model except the die? A. It was 
not taken from any machine whatever, but was made from 
patterns constructed expressly for the machine—by that I 
mean the bretzel machine, and we now have those patterns. 

“X QQ. 32. Of course, T understand that these parts were 
made expressly for this bretzel-die; but what I want to know is, 
to state In another way, how the cutters or dies used in 
eracker machines like that Ruger cracker-eutting machine, 
are supported or held in place? A. Our Ruger machine 
holds the cutter by a rod at each end of the cutter. 

“X Q. 33. There is a plate through which the die or cut- 
ter Is forced when it is driven down on the dough to cut, 
is there not? A. Yes, sir. 

“X Q. 34. And a proper hole or aperture in such plate 
for the die to piss down through r \. Yes, sir. 

“X Q. 35. And the die is lifted automatically from the 
dough after the operation of cutting, and if so, how? A. 
Yes, sir: it Is: by springs or other device. 

“X (). 36. There is a plate above or at the top of such die, 
is there not? <A. Yes, sir. 

“xX (). 37. How is the cake or cracker in that Ruger hia- 
chine that we have been talking about expelled from the 
cutter or die? A. Some with followers, others with punch- 
ers. 

“X Q.38. Is not that the only instance in which you 
have applied your bretzel-cutters to work in the ordinary 
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cake or cracker cutting machine’ Have you ever so ap- 
plied it in any other bakery? A. We have so constructed 
the cutter that it can be applied to any other kind of a 
eracker machine. 

“X Q. 359. You say that the Ruger cracker machine you 
have been using for some ten vears? What has it been 
used to cut during that time? <A. Crackers, cracknels and 
biscuits? 

“X Q. 40. What shapes has it eut? A. Round, square 
and ovals. 

“X Q. 66. I forgot to ask you whether the upper plate in 
the cutters in your cracker-cutting machine which you have 
used for ten years or so was pressed down with the cutters in 
the operation of cutting? Is that the way, is it? A. The 
whole thing is pressed down with the cutters. 

“X Q. 67. While the cutters are being forced through the 
opening in the lower plate, and as they are passing through 
the dough on the cloth, is the upper plate pressed down 
with them? <A. Yes, sir; it is. 

“X Q. 68. And this is the way it has always been in that 
machine? <A. Well, I suppose so, so far as | know.” 


Theodore H. Butler, one of the patentees, Was asked, in 
reference to the same machine described by Mr. Crawford as 
the Ruger machine, but which was corrected by him to the 
MecColen machine, on page 200 of the record, as follows: 


“X Q. 27. How long have vou used the MeColen cracker 
cutting machine referred to above? A. We purchased it in 
1871 or 1872. 

“X Q. 28. Did you operate it soon after you gotit? A. Oh 
ves: right along—all the time. 
a7 Q. 29. Did it operate then as it does now? A. Yes, 
sir. 

XQ. 30. What prevents the lower plates In the cutter used 
in that machine from coming flat down upon the dough? 
A. Why, the cutters do come down on to the dough. 

X Q. 31. I mean from coming down entirely upon the cloth 
‘arrving the dough. <A. Are there little feet or projections 
on the bottom of these plates to hold them the right distance 
above the cloth? A. Yes; they do. 
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X Q. 32. This is the way they have always worked? A. I 
think when cracker machines were first gotten out it may 
have been different, but this is the way this machine has 
been ever since we have been using it.” 


George W. Earhart, one of the patentees, on page 161 of 
the record, was asked: 


“X Q. 121. These other parts of the machine represented 
in this drawing, besides the dies, were taken from the ordi- 
nary cracker or cake machines, such as you have been using 
for some years, were they not? A. The outer lines, showing 
the outer part of the cutter frame were drawn to correspond 
with that of the cutter frame used upon one of our old 
cracker machines upon which we contemplated using our 
dies. 

“X Q. 122. As I understand, one of the merits of your in- 
vention consisted in the fact that your dies could be used in 
the ordinary cake or cracker cutting machine, so as to cut 
on a flat surface; is this correct? A. They can be adapted 
to run on cracker machines such as used -by many of the 
smaller bakeries.” 


The evidence that the only thing the patentees did was 
to take out the old die from their machine and put in one 
of the form of the bretzel is so ample that it cannot be a 
subject of dispute, and we will refrain from quoting further. 

Not only did these old and well-known cracker machines 
employ dies with all of the parts arranged and operating in 
the same way as those claimed in the patent sued on, with 
the sole exception that the dies cut out other shapes than 
bretzels, but the old dies used also the internal scTap passages, 
and expelling studs like those of the complainants.’ This 
is explained in the testimony quoted from the deposition of 
Mr. Roth, and the letter “B” and the character “&,” which 
R th and MeMahon began to manufacture and sell Febru- 
ary 16th, 1878, show both of these features. Furthermore, 
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dies to cut bretzels and containing three internal scrap  pas- 
sages and furnished with expelling studs, creases, etc., were 
old in the patents of Lampert W Iluber, issued Novernmber 
28, 1876, and February 20, 1880, the drawings of which are 
shown opposite pages 325 and 327 of the record. The dies 
of the Lampert & Huber patents were shown on cylinders, 
but as to the internal scrap passages, expelling studs, creases, 
ete., this circumstance is of no importance. The specifica- 
tions of the first of these patents, on page 236, In speaking 
of the cutters or dies, the internal scrap passages and expel- 
ling studs, savs: 


“The die or cutters ee’ of the lower evlinder may have 
their blank portions lift open or perforated as shown at //, 
to allow the scraps for surplus dough in part to drop Into 
the evlinder, and the corresponding surfaces or portions of 
the dies or cutters ee’ upon the upper evlinder projected 
bevond the surface of the same, as shown at wim, to force 
the surplus dough or seraps through the opening // of the 
dies or cutters of the lower evlinder.” 


From all this it appears that machines exactly like the 
one described and claimed in the patent sued on, except that 
adie for a letter, figure, or character, ete., Was used in the 
place of the bretzel, had been used for many vears to cut on 
a flat surface before complainants’ Invention; and dies for 
cutting bretzels containing scrap passages and expelling studs 
were old in connection with evlinder machines. If, as we 
contend the making of the bretzel die to cut on a flat 
surface involved no invention, over a score of other dies for 
cutting a score of other shapes on a flat surface, particularly 
when the bretzel die itself was old on a evlinder surface, its 
substitution in the machine in the place of one of those other 
old dies, the organization and operation of the rest of the ma- 
chinery remaining the same, could have involved no inven- 


tion. Our third contention, therefore, is that— 
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The putting of a bretzel dic, which was old, into a frame which 
had been long used with other forms of dies for cutting other 
shapes was a mere substitution and could have involved no in- 


rention. 


The law in reference to such clianges and substitutions is 
well settled. 
In Stimson v. Woodman (10 Wall, 121), this court said: 


“Assuming the plantiff to have been anticipated in the 
construction of his machine, in every part of it, except that 
the prior machine used a smooth revolving roller, and the 
plaintiffa figured one, but which figured roller had beed used 
for pebbling leather by pressure and was well known, all of 
which the jury would have been warranted in finding, the 
ingraving or stamping of the figure on the surface of the 
smooth roller or the substitution of the old figured roller for 
the purpose, required no invention,” 


In Perry v. Co-operative Foundry Co. (12 Fed. Rep. 150), 
Justice Blatehford said: 


“An anti-clinker opening between a dished grate and the 
tire-pot existed before, and also a flat grate. All that the 
patentee «lid was to substitute a flat grate for a dished one 
in the arrangement. The relation between the grate and 
the bottom of the fire-pot so as to leave the space between the 
two and the space around the edge of the grate, is the same 
in the two arrangements. The only difference is one of de- 
gree as to the quantity of refuse which the rotation of the 
grate or use of the poker will discharge, or one of convenience 
as to the character of the poker which will be used, and does 
not involve invention.” 


In Perry Co-operative Foundry Co.(12 Fed. Rep. 437), Just- 
ice Blatchford again said: 

“There was no invention in substituting in the given com- 
bination an old grate made in two parts for another old grate 
niade in one part preserving the same relation of the grate 
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to the fire-pot and to the ash pit) walls, when no distinetive 
effect in the combination resulted from the substitution.” 


Applying the doctrine of these cases to the one in hand, it Is 
plain that the placing of the old die—old in the Lampert AN 
Huber 1876 patent, and old in the letter “B° and “&” from 
which it contains no patentable difference—in an old) ma- 
chine—old in the patentecs’ factory, where they had used it 
forten vears, and old in the general trade since 1859—con- 
tains no possible clement of invention. — [t was a mere substi- 
tution of one old die for another old die in an organization 
that continued to work as before. 


Counsel for appellants, in their brief, insist that) bretzel 
dough Is In some Waly different from other doughs, and that 
ra | die which would eut one kind oft dough would hot cut 
others. One characteristic of all doughs is, that they are 


soft and yielding. It would searcely seem to require any 


argument, therefore, that a die which wov!'! cut anv one 
form of vielding dough would cut another. There is testi- 


mony in the record however. that the diftlerence in the dyif- 
ferent kind of doughs, would present no diffieulty whatever 
to the operation of the same die in different doughs, 


Mr. Callahan, foreman of the Dake bakery, Chicago, on 


page 2s of the record. Wiis asked : 


“Q. 8. How many vears’ experience have vou had in 
making bretzels? A. Well, [ have been making them off 
ana on tor 25 Veadrs, not to such an eXtent as they are made 
how. 

“©. 9D. Did vou ever see a machine make bretzel? <A. J 
have Seen a eracker machine eut bretzels. 
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“@. 10. What kind of dough is used to make bretzels? 
A. Any ordinary dough. The quality of the bretzel is made 
by the stock that is used; what | mean by that is, if more 
shortening is used it makes it richer—it makes the quality 
of the bretzel better. 

“(. 11. State whether bretzel dough is so different trom 
other kinds of dough or not that it requires any special 
kind of machinery to cut it. A. It does not, sir. 

“(. 12. State whether or not you have ever seen bretzel 
dough cut on any other kinds of machinery. <A. I have 
seen it cut on a cracker machine. 

“(. 13. State how the dies or cutters for cutting crackers 
operate when used in cutting bretzel dough. <A. They 
operate the same as any other cracker that clears off the die. 
It don’t make any difference what shape it should be in. 

“(). 14. State whether or not cracker cutters will cut 
bretzel dough as successtully as other kinds of cracker 
dough. <A. It certainly will, sir.” 


Mr. Roth, on page 264 of th. record, was asked: 


“Q. 2. State whether or not you have ever seen different 
kinds of hard dough cut on different kinds of dies. <A. I 
have. 

“Q. 3. State what vour experience has taught you in 
reference to whether a die for cutting one kind of hard 
dough will cut other kinds of herd dough equally as well. 
A. A die made in the form of a cutter for cutting crackers 
will cut anv kind of hard dough, no matter what shape it is 
In. ) 

“Q. 4. That is, no matter what shape the die may be 
changed into? A. Yes sir.” 


Mr. McMahon, on page 266 of the record, was asked: 


“Q. 2. State whether vou know what bretzel dough is, or 
whether vou have ever seen it. A. I have seen it. 

“Q. 3. State whether you have ever seen other kinds cf 
hard dough for making crackers and other products, or 
know what it is. <A. I have. 


“(). 4. State whether you have ever seen various kinds of 
hard dough cut by bretzel dies. A. I have seen nearly all 
kinds of doughs cut with bretzel dies and have also seen 
bretzel dough cut with other dies. 

Q. 5. State whether or not you have ever noticed any dif- 
ference in the way these various dies cut the various kinds 
of hard dough. A. I never noticed any difference.” 


Mr. DeTamble, on page 277 of the record, was asked: 


“Q. 12. Have you ever seen different kinds of hard 
doughs for making crackers, bretzels, ete.? A. Yes, sir. 

“Q. 13. Did vou ever see such doughs cut on different 
kinds of machines? <A. Yes sir. 

“Q. 14. State whether or not a die for cutting bretzels 
will work successfully and satisfactorily on other kinds of 
hard dough or not. <A. It will. 

“(. 15. State whether or not there is any difference in 
the different kinds of doughs that would require a different 
kind of die to cut them. <A. There is not, in my opinion.” 


Charles Sawyer, a baker for 25 vears, on page 243 of the 
record, was asked : 


“Q. 11. State whether or not a flat die used for cutting 
crackers, or jumbles, or nicknacks could be used with bret- 
zel dough, to cut that kind of dough. A. It would be with 
bretzel dough just the same as it would with any other 
kind of dough, only, of course, that it would not be in the 
shape of a bretzel. 

“Q. 12. What I want to know particularly is, whether 
there are any differences between bretzel dough and other 
kinds of dough that would prevent a die used for cutting 
other kinds of dough from being used in cutting bretzel 
dough also? Please state the fact about that. A. I don't 
think there is, because a bretzel goes through just about the 
same process as a crackne!l biscuit does. This dough is cut 
out with a die: it is then put into boiling hot water—crack- 
nell dough is—and taken out and baked the same as a 
bretzel, only a bretzel is boiled in lve water and a cracknell 
Is not. 


“(). 13. Then, in your opinion, a die that would cut one 
kind of dough would also successfully cut another? A. Yes, 
sir: it would.” 


We refrain from burdening our brief with any further evi- 
dence on this point. It would seem self evident that a die 
which would cut one kind of dough—a vielding substance— 
would cut any other kind of dough—a vielding substance, 


In their brief, appellants quoted from Judge Blodgett’s 
decision mn) reference to overcoming u prejudice against hae 
chine-made bretzels. And at thi top of page Ss of their brief, 
they say that there is not a word of evidence to support the 
assumption that such prejudices exist. Counsel have evi- 
dently allowed some of the evidence to slip from their mem- 
ory. 

Mr. FE. Nelson Blake, one of the owners of the Dake bak- 
ery, Chicago, on page 75 of the record, was asked: 


“Q. 3. Do vou know what a bretzel is?) A. Ido. Wedo 
not manufacture them, but handle them, selling those man- 
ufactured by others. 

“Q. 4. Are vou acquainted with them as manufactured, 
both by hand and by machinerv? A. I am. 

“(Q. 5. In vour judgment, which is better, the hand or ma- 
chine made bretzel? A. The hand made. 

“(). 6. How are the two kinds regarded by the trade gener- 
ally, so far as you know? <A. Tecan only Suv, SO lar as our cus- 
tomers are concerned, to whom we have sold both kinds, they 
much prefer the hand made, at two cents a pound difference 
in the price—that is, the hand made are sold for two cents 
a pound more than the other, and we sell twenty of the hand 
made to one of the machine made.” 


Mr. C. H. Marshall, treasurer of the Kennedy Biseuit 
Company of ( ‘hicago, nl pripre i] of the record, wis asked : 
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“Q. 5. Is there any difference in quality between the hand 
made and machine made bretzel? If so, please state it. A. I 
think there is a difference. [ think the hand-made bretzel, 
such as we have, are the best. Since I have been connected 
with the company, we have never handled any machine 
made bretzels; we have had a great many samples, but the 
previous HhiAahager that liad charge before [ was there had 
SOTLIC, i think, and they did hot seem to sult iis well’ as the 
hand made, and since then we have never had any of the 
machine-macde bretzels. 

“X QQ. 84. Wherein do you say the hand-made bretzels 
are superior to the maehine made? A. Customers claim 
that the hand made are the best flavor and sel] the best, 
and give the best satisfaction, and that is the reason we do 
not take hold of the machine-made bretzels.” 


When such prominent bakeries as the Dake bakery and 
the Kennedy Biscuit Company, two of the largest at Chicago, 
handle the hand-made bretzel, because their customers pre- 
fer them to the machine-made bretzel, we submit that Judge 
Blodgett had ample authority for speaking of the prejudices 
that existed in favor of the hand-made bretzel. 


There is also evidence in the record that other parties ‘it 
Pittsburg made a die for cutting bretzels arranged, substan- 
tially like that shown in the pritene sued on and put Into ac- 
tual use in May, 1881. We will not stop to quote the evi- 
dence on this point, but it will be found from pages 45 to 60 
of the record. On paces 94and 55 a number of bills are 
printed serving to fix the dates at which the Pittsburg parties, 
S.S. Marvin & Co., made these bretzel-cutters. One of these 
bills, dated May 13, 1881, is for “one brass bretzel-eutter with 
one cup for model, $13." | Another bill, dated, June 7, 1881, 
was for “one bretzel-cutter, with six cups, $78.35." We think 


it clear from the evidenee referred to that S.S. Marvin. of 
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Pittsburg, were making and using bretzel-eutters like the one 
described and claimed in the patent in suit and like the one 
marked “ Defendant's Exhibit No. 2,” shown dmMmony the ex- 
hibits at the end of the record, In May, ISS 1. The question 
arises therefor, whether this date 1s early enough to anticipate 
the patent. This makes it necessary to Inquire when the 
complainants’ made their invention. 

The patentees produce a sketch which they say was made 
in Mareh, 1880, and claim that this fixes the invention at 
that date This sketch is shown on the second sheet of the 
exhibits, following page 324 of the record. It is simply the 
picture of & hand-made bretzel, which any one would get by 
taking a bretzel and making a sketch of it. The maker of 
the sketch, George W. Earhart, admits, on page 156 of the 
record, that if one took a bretzel and made a sketeh of it 
with his peneil he would have the same thing as the pat- 
entees March, 1880, sketch. 

This sketeh, which was only a pieture of a bretzel, no 
more represented a bretzel die than the bretzel itself did. 
Mr. Earhart admits this on preigre 158 of the reeord. We 
may, therefore, say that from the admissions of the patent- 
ees themselves, it appears that this 1880 drawing was sim- 
ply the picture of a bretzel, and that the bretzel, iis fully rep- 
resents the lines, creases and configurations of a bretzel die 
as did the sketch. It Is as preposterous, therefore, to claim 
that the invention of a bretzel die was made or partly made 
when a picture of a bretzel was made as to claim that the 
invention of a bretzel die was made when the bretze/ itself 
was made. Yet, what would be said of the claim that the 
couiplamants made the invention in) March, 1880, because 
they produced a bretzel made then! 

The next seen in the act of invention is laid in March, 
18S] (record }). 136). This. consisted in what was called 
“Complainants’ Exhibit March, 1881, Sketch.” It will be 


found represented opposite page 324 of the record, 
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from the old cracker machine that the complainants have 
been using for ten years, except the bretzel-die, this 1581 
sketch or drawing was simply a picture of that old machine 
with the picture of a bretzel for the die. It was simply the 
picture of the two old things in juxtaposition. 

The complainants now took another sleep for a Vear, and 
did nothing till the spring of 1882, when they built a ma- 
chine. M. Karhart (record, 137), there said: “During the 
spring of 1882 we commenced work on the machine repre- 
sented in the patent sued Tp on. This machine was com- 
pleted in May, 1882, and was put to practical use in making 
bretzels in our shop aS soon as it Was finisiied., 

Here, then, we have the genesis and development of com- 
plainants’ invention. In Mareh, ISSO, they or some of them 
rather, made a picture of a bretzel: in March, ISS1, they 
made a picture of their old cracker machine and old bretzel 
together; and in or about March, [&82, they began to make 
a machine which was completed in| May, 882; and March 
20th, 1885, they applied for a patent. Until March, 1882. 
the complainants Were laboring to perfect the Lampert X 
ILuber, LX76, evlinder machine and reduee it to practice, 
They were not working ov the invention in suit, but on the 
evlinder machine, on which they claim to have spent some 
$25,000. (Reeord, 139, 189.) 

jut while their minds were on the Lampert & Huber evl- 
inder machine, S.S. Marvin & Co., of Pittsburg, made the 
device now in COMTTOVErPSV ane applied It to use, In May, 
I881, Marvin & Co. were actually using in their business a 
bretzel-die, cutting bretzels on a tlat surface, in all substan- 
tial respects the same as that claimed in each of the claims 
of complainants’ patent sued on. On page 45 of the re- 
cord Mr. Rumsey, in speaking of the detendants’ exhibit No. 
2, said: “This cutter was finished and put in operation about 
June 7, 1881, and is still in use.” We think it clear that 


All the parts of the machine were taken, is WC have SeCCTi, 
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they perfected the invention and reduced it to practice one 
vear before the complainants, and so fully meet and defeat 
the complaints’ patent. 

In concluding their brief prepared for this court, counsel 
for appellants indulge in a burst of eloquence to the effeet 
that this bretzel machine is one of the things for which the 
world has waited for ages, groping in darkness and helpless- 
ness because they did not possess it. And _ yet, they tell us 
in their brief used in the court below and filed in this court 
that the bretzel, the thing which this die is intended to cut, 
has established itself at last as the indispensable “adjunet of 
a lager beer saloon.” — Is it possible that the world has wanted 
for ages for a machine to cut this indispensable adjunct to a 
lager beer saloon! 

In conclusion we submit that in view of all the foregoing, 
the patent sued on cannot be sustained, and we respectfully 
ask that the decision of the court below be affirmed. 

Thomas A. BANNING, 
EPHRAIM BANNING, 
Solicitors for App. lees. 
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DAVID HOSTETTER, &¢., VS. R. C. GRAY ET AL.. &¢. 1 


Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States for the western district 
of Pennsylvania, whe rein Hostetter & Smith are libellants and ap- 
ellants and R. C. Gray et al. are appellees, may be found the fol- 
owing words and figures, to wit: 


Docket Entries 
November Term. LSSv. 


Davip Hostetrerk and Grorce W. Ssirn, Partners as ) 
Hostetter & Smith, Appellants, 
is, 
R. C. Gray and ALeExXanper H. Mitrier, W. A. CaLpwett, No. 3. 
James P. Donnell, and J. G. Holmes, Ex’rs of M. W. | 
Beltzhoover, Deceased, Late Owners of the Steam Tug 
‘Tron Mountain ” and Barge “ Ironsides No. 3.” 


\. H. Clarke, S. A. Will, Knox & Reed 


Appeal of Hostetter & Smith, libellants, from the decree of the U. 
S. district court, sitting in admiralty. 

Transcript of record trom the U.S. district court tor the western 
district of Penn sylvania tile d Mi ay 12. LSS2 

1SS2. November 6.— Appe lants’ statement of facts and conelu- 
sions of law filed with service of copy thereof aecepted by Knox & 
Reed, att'ys for respondents. 

1883, May 15.—Argument had upon above appeal by 
y counsel for the respective partie &¢ &@ 4 

ISS3. May 18.—Finding of facts, with the court’s conclusions 
of the law thereon, filed. 

Same day.—Decree tiled dismissing the libel of libellants at costs of 
appellants. 

1883, June 29.—Exceptions by appellants to taxation of costs 
herein filed. 

1885, March 10.—Exceptions to the taxation of costs herein sus- 
tained. 

1885, May 8.—In open court A. H. Clarke, Esq., proctor for libel- 
lants, suggests death of George W. Smith, which occurred October 
30th. ISS4. and the substitution of David LLostetter, surviving partner 
of the above-named firm, ‘as libellant. 

Same day.—Petition for appeal to U.S. Supreme Court presented 
and appeal allowed. 

IS85, May 12.—Bond on appeal to U. S. Supreme Court in the 
sum of one thousand dollars, with Chas. S. Frisbee and R.S. Robb 
as sureties, approved by the court, this dav filed. 

1885, September 29 —Libell: ants’ assignment of error filed. 
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3 Docket Entries. 
United States District Court. 
Davip Hostrerrer and Grorce W.Smiru, Partners as Hostetter 
WX Smith, 
i's. 

R.C. Gray and Avex. HL. Minter, W. A. Catpwetr, James P. Don- 
nell, and J. G. Holmes, Ex’rs of M. W. Beltzhoover, Dee’d, Late 
Owners of the Steam ‘Tug “Iron Mountain” and Barge “ Ironsides 
No. 3.” : 

A. HL. Clarke, S. A. Will, Knox & Reed. 


March 4, 1880.—Libel in personam and stipulation for eosts filed 


March 5, 1880.—On motion process in personam issued, returnable 


16th inst. 
March 9, 18S80.—Writ returned : 
“Served the within writ upon the within-named Alex. H. Miller 


personally and by copy, he being one of said executors. Served the 


Within writ upon the within-named R. C. Gray and W. A. Caldwell, 


James P. Donnell, and J. G. Ilolmes, ex’rs of M. W. Beltzhoover, 


deceased, personally by showing the original to each of them and 
at the same time giving to each of them a true copy.” 

March 15, 1880.—Order extending time for filing answer to Satur- 
day, 20th instant, filed. 

March 19, 1880.—Answer of R.C. Gray and A. H. Miller et ad., 
ex’rs of M. W. Beltzhoover, deed, filed. 

March 31, 1880.—Motion for leave to amend libel as per paper 


presented and by order of court; same filed and set down for 


hearing. 
April 7 7, 1SS0.—On motion jor proctors for libellants and by leave 
of court supplemental and amendatory libel filed, and respondents 
have fourteen days to answer same. 
4 April 28, 1880.—Answer to supplemental libel filed. 
May 1, 1880.—Samuel Harper, Esq., appointed commis- 
sioner to take the testimony in this case. 
June 24, 1581.—Testimony taken before A. S. Ludlow, special 
commissioner, by agreement filed. 
December 8, 188].—Preeipe to put case on argument list filed. 
Dee. 15, 1881.—The 25rd instant fixed for argument. 
Dee. 25, 1851.—Deposition of TL. ©. Buehoup on behalf of iibel- 
lants filed. 
Same day.—Testimony and exhibits filed. 
Same day.—Argument on said libel, answer, and proofs and fur- 
ther argument continued to the 24 instant. 
Dee. 24, 1SS1.—Argument concluded, e. a. +. 
Feb 15, 1882.—¢ pinion of the court ate order that a decree be 
drawn die smissing the libel with costs filed. 
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February 20, 1882.—The following is a copy of the decree: 

“And now, February 20th, 1852, the above cause baving come on 
to be heard upon the libel, answer, and proofs, and due considera- 
tion being had in the premises, it is, on motion of Knox & Reed, 
proctors for respondents, ordered, adjudged, and decreed that the 
libel be, and the same is hereby, dismissed with costs to the re- 
spondents, to be taxed by the clerk.” 

eb. 21, 1882.—Respondents’ bill of costs filed. 

Feb’y 28, 1882. —Leave granted libellants to appeal from said de- 
cree to the U.S. circuit court. 

Same day.—Notice of appeal to C. C. and stipulation for costs on 
appeal filed. 

Mar. 1, 1882.—Received of the said plaintiff the sum of six 
5 hundred sixty-one dollars and five cents, amount of costs. 

March 2, 1882.—An order was made directing the clerk to 
distribute the costs taxed and paid as aforesaid in this case. 

March 9, 18S82—Appeal filed with indorsement of acceptance of 
service by proctors for appellees. 


F In the United States District Court in and for the Western 
District of Pennsylvania, Sitting in Admiralty. 


Davip lTlosrerrer and Ciro. W. Swirnu. Partners as Hostetter & 
Smith. 


heTraus 


R. C. Gray and Arex. H. Mintvter, W. A. CALpbwety, JAMes P. Don- 
nell, and J. G. Holmes, Executors of M. W. Beltzhoover, De- 
ceased. 


Libel in personam. 


To the Honorable Marcus W. Acheson, judge of the above-named 
court: 

The libel of David Hostetter and Geo. W. Smith, partners and 
doing business under the firm name and style of Hostetter & Smith 
now and for twenty-five vears or more last past at the city of Pitts- 
burgh, in said district, against R. C. Gray and Alexander H. Miller, 
W. A. Caldwell, James P. Donnell, and J. G. Holmes, executors of 
M. W. Beltzhoover, deceased, late the owners of the steam tug “ Iron 
Mountain” and barge “ Ironsides No. 3,” are of said parties libellants 
and respondents, residents of said city and district in a cause of con- 
tract, civil and maritime, alleges as follows, to wit: 

First. That on the 5th day of December, A. D. 1874, and 

7 from that date until some time during the year 1879—the pre- 
cise date libellants are unable to state—the said R. C. Gray 

and the said M. W. Beltzhoover, now deceased, were the owners of 
the said steam tug “ Iron Mountain” and barge “ Ironsides No. 3,” 
as libellants are informed and believe, and that said steam tug and 
barge were engaged in navigating the Ohio and Mississippi rivers 
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! 
and their tributaries as common carriers, and that they were so ad- 
vertised and published and known to the public and shippers gener- 
ally. 
Second. That said steam tug “ Iron Mountain” and barge “ Iron- 
sides No. 3,” together with other barges, were at the public landing 


or wharf at the port of Pittsburgh, in said district, on the 5th day of 


December, 1874, and were by respondents herein advertised for and 
about to proceed upon a voyage to the port of New (¢ rieans, La., di- 
rect, and that on said day—or at about that time—respondents, by 
their agent, came to libellants at their place of business, applied for 
and procured cargo for said steam: tug and barges upon the repre- 
sentation tha. said tug and barges would proceed without delay 
and with dispatch to the port of destination, viz., New Orleans, 
La.. and that an agreement was made by and between libellants 
and respondents that libellants were to ship upon said tug and 
barges 2 O00 boxes of bitters and 18 boxes of show-curds, which re- 

spondents were to receive and transport to the said port of 
s New Orleans, La., as common carriers, and libellants did se 

ship the said 2,000 boxes of bitters and IS boxes of show- 
eards, all in good order and condition, and the same were received 
by respondents and placed on board said barge “Ironsides No. 3,” 
as libellants are informed and believe, and respondents agreed to 
deliver the said bitters and show-cards without delay and in like 
good order and condition, at the said port of New Orleans, La. (the 
dangers of navigation, fire, and unavoidable accidents excepted), 
unto Jno. T. Moore & Co., the agents of libellants, they to pay freight 
at the rate of 20 cents per box thereon, and that in confirmation of 
said agreement three (5) bills of lading were signed by W. P. Me- 
Connell, the clerk of said tug and barges; one of said bills of lading 
is attached to this libel, marked Exhibit “A,” made a part hereof, 
and profert made to this honorable court; that the cash value of 
said 2,000 boxes of said bitters at the date of shipment was $8.00 per 
box, making $16,000.00, and of said 18 boxes of show-eards $2.80 
per box, making $00.40. 

Third. That upon the day following the receipt of said bitters and 
show-cards on board said barge “lronsides No. 3” and the execu- 
tion of the said bills of lading, to wit, December 6th, 1874, the said 

steam tug “Iron Mountain” steamed from said port of Pitts- 
{) burgh, having In tow sald barge “Tronsides No. 3” and 

sundry other barges belonging to said tug, and proceeded 
down the Olio river and toward the port of destination and arrived 
safely at the town of Mt. Vernon, Indiana, on the 17th day of De- 
cember, 1874, as libellants are informed and believe, and there took 
on board said barge “Tronsides No. 3” additional cargo, consisting 
of flour in barrels, and that the said tug, instead of proceeding on 
down the Ohio river and toward the port of destination without 
delay and in accordance with the terms of said agreement and said 
bill of lading, dropped or left all of said barges except the “TIron- 
sides No. 3,” and wrongfully, negligently,and unlawfully, and with- 
out notice to libellants, deviated from and abandoned the vovage 
undertaken to New Orleans, La., by steaming up the said Ohio 
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river several miles to the town of New York Landing, in Henderson 
county, Kentucky, and then took on board said barge “ Ironsides 
No. 3” still additional cargo, consisting of a quantity of corn, as 
libellants are informed and believe, and that later in the evening 
ot the following day, to wit, December 18, 1874, the voyage down the 
river Was again undertaken by passing or attempting to pass for-the 
third time over the distance between New York Landing and Mt. 

Vernon, but that shortly after leaving said landing or in 
10 rounding out therefrom or at a point about a half a mile ora 

mile below, the exact place libellants being unable to desig- 
nate, and before again reaching said town of Mt. Vernon, Indiana, 
and at about six o'clock in the evening of said 18th day of Decem- 
ber, 1874, said barge being heavily loaded and in tow of said tug 
“Tron Mountain,” and having on board said 2,000 boxes of bitters 
and 18 boxes of show-cards, struck some unseen obstruction, as 
libellants are informed and believe, and sunk in deep water, thereby 
causing great loss and damage to libellants by the destruction and 
damage of a large portion of said bitters and show-cards, said dam- 
age and loss amounting to $10,182.76 principal, and interest caleu- 
lated to December Ist, 1879, as will more fully appear by reference 
to libellants’ statement of account attached hereto, made a part hereof, 
and marked Exhibit * B.” 

Fourth. That it did not come to the knowledge of libellants that 
said steam tug had dropped all the barges except the “ Tronsides No. 
3” at Mt. Vernon and had deviated from the direct course to New 
Orleans, La., the port of destination, until the past vear or two years, 
and that they were not informed of all the particulars of said sink- 
ing until within a few months, and when advised of their rights and 

of the threefold risk of loss by sinking to which they were 
1] subjected by such deviation and temporary abandonment of 

the voyage undertaken they have used due diligence in 
bringing this action; and libellants charge that such deviation and 
temporary abandonment of the vovage is contrary to the letter and 
spirit of the contract entered into by said bill of lading, and that it 
is against the law governing common carriers. 

Fifth. Libellants state further that Capt. J. H. Dunlap, who had 
command of said tag and barge at the time of said sinking, tele- 
graphed to libellants for instructions as to the disposal to be made of 
such of libellants’ goods as were reclaimed in a damaged condition, 
end libellants answered to have them sent to Pittsburgh, and they 
were so sent by sundry persons acting as wreckers under and by 
order of said Captain J. H. Dunlap, and that libellants aided all in 
their power in assisting in said reclamation, and placed all the bit- 
ters received by them in merchantable condition, and gave respond- 
ents full credit for all so returned and at their cash value, as will 
more fully appear by reference to said statement of account marked 
Exhibit “ B.” 

Sixth. That no portion of the claim for $10,182.76 to December 
Ist, 1879, has been paid, and that the whole amount still remains 
justly and legally due, owing, and unpaid. 
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12 Seventh. That the said steam tug “Iron Mountain” Is a 


vessel duly licensed and enrolled under the laws of the United 


States in the office of the collector of customs for the said port of 


Pittsburgh, and that she was at the time of said shipment aforesaid 
and at the time of said sinking of said barge engaged in navigation 
as acommon carrier upon the Ohio and Mississippi rivers and their 
tributaries, and in commerce between the States bordering on said 
rivers, and that she is asteam tug, has two decks, with stern wheel, 
and is about five (5) hundred tons burden; that libellants are in- 
formed and believe that said steam tug has been sold at some time 
during the past year to parties in St. Louis, and that she is now en- 
gaged in navigating the Upper Mississippi river and is not within 
the jurisdiction of this court or not within this district, and that 
they do not know what has become of said barge. 

Kighth. That all and singular the premises are true and within 
the admirality and maritime jurisdiction of the United States and 
of this honorable court. 

Wherefore the libellants pray that process in due form of law, 
according to the course of this honorable court in causes of admiralty 
and maritime jurisdiction, may issue against the said R. C. Gray and 
A. H. Miller, W. A. Caldwell, James P. Donnell, and J. G. Holmes, 

executors of M. W. Beltzhoover, deceased, respondents herein 
13 and owners of said steam tug [ron Mountain and barges, or 

former owners, and that they be required to answer on oath 
all and singular the matters aforesaid, and that this honorable court 
would be pleased to decree the payment of the amount due as afore- 
said with interest and costs, and the libellants may have such other 
and further relief as in law and justice thev are entitled to receive. 

HOSTETTER & SMITH, 
By D. HOSTETTER. 
A. H. CLARKE, 
S. A. WILL, Proctors. 


Unirep STATES OF AMERICA, Western District of Pennsylvania: 


Personally appeared David Hostetter, who, being duly aftirmed 
according to law, says that he is one of the libellants herein; that 
he has heard read the foregoing libel and knows the contents thereof, 
and that the same is all true of his own knowledge, except to the 
matters therein stated to be on information or belief, and as to sueh 
matters he believes them to be true. 


D. HOSTETTER. 


Aftirmed to and subscribed before me this 4th dav of March, A.D. 
1880. 
Ss. C. McCANDLESS, 
Clerk U. S. District Court. 
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Exuipit “ A.” 
lL. Hostetter. | G. W. Smith. 


Hostetter & Smith, proprietors and sole manufacturers of 
14 Hostetter’s celebrated stomach bitters, Nos. 58, 59, and 60 
Water street and First avenue, Pittsburgh, Pa. 


Shipped in good order and condition by Hostetter & Smith, for 
account and risk of whom it may concern,on board the good steam- 
boat called the Iron Mountain barges, whereof is master 
for the present voyage, now lying at the port of Pittsburgh, the fol- 
lowing articles, marked or numbered as below, which are to be de- 
livered without delay,in like good order, at the port of New Orleans, 
La. (the dangers of navigation, tire, and unavoidable accidents ex- 
cepted), unto John T. Moore & Co., or assigns, he or they paying 
freight at the rate of (20c.) twenty cents per box. 

In witness whereof the owner, master, or clerk of said boat hath 
affirmed to three bills of lading of this tenor and date, one of which 
being accomplished the others to stand void. 

Dated at Pittsburgh this 5th day of Deeember, 1874. 


Marks, Articles. Weight. 
Dr. S. Hostetter’s Two thousand (2,000) boxes bitters. 
Stomach bitters. Kighteen (18) boxes show-cards. 


Exurpirt “ B.” 
Statement of Account. 


Steamer Iron Mountain, barges, and owners to Hostetter & Smith, 
Dr. 


15 1874, Dec. 5th —673 boxes bitters, lost by the sink- 
ing of the Iron Mountain, barge “ lronsides No. 

3, near Mt. Vernon, Indiana, in December, 1874, same 
being a portion of 2,000 boxes bitters shipped in said 
harge December 5, 1874, as per bill of lading hereto 


attached, G6 GEO OF BOE 6 vncane coccnncccqnscsoum Gee 
1875, January 11.—Freight on drayage— 

778 boxes returned to us from Cairo by Holliday Bros. _ 165 O4 

778 boxes returned to us from Caire by Holliday Bros. - 17 OV 


March 12.—Freight on dravage— 
200 boxes returned to us from Mt. Vernon by Thomas 


ON i 40 60 
200 boxes returned to us from, Mt. Vernon by Thomas 
I i 4 00 


‘>> 


100 boxes bitters retained by Thomas & Son at 334 per 
cent. salvage on 300 boxes saved by them (Thomas 
Ce BGA, OE Be ccectcacith entice tune atemeiees anes SOO OO 
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April 14.—Freight and Drayage on— 
40 boxes returned by Neare & Reno, of Cincinnati, O. 
42 boxes retained by Neare & Reno, of Cineinnati, O., 
for eat vame, Ge., 0t GEG0 OEP GOK... .cninne annewe ans jo0 9 
1885, April 14.—Cost of repacking damaged goods in 
our warehouse and placing same in merchantable 


~] 
__ 
—_ 
~~ 


Se EL te SED mE ROR erage es 8c IGE EEC La 8? 7 
1875, Dee. 18th.—167 boxes bitters sold by Geo. W. Neare, 
Be OE... cc witsdcctinsdnnnicnnnne $1,336 00 
Less amount remitted to us by George W. 
ORNS Ce CE idaho dint cin ctbincincceniaiian . 346 39 
9SO G| 
16 13 boxes show-cards lost, cards each ~~ 2 20 
OE: CRE io init eisai sii tiiskaiedetsta tase euamanad GO 
2 80 oO 4) 
Interest at 6 per cent. from January 1, 1875, to Decem- 
ber 1, 1879, four years and eleven months..-.------ 2,319 62 
SOUS onus Lg iiiainees wie died ain ee 4 | 


Indorsed: No. 9 May term, 1880. In admiralty. U.S. dis 
court, W. D. Pa. Hostetter & Smith vs. R. C. Gray etal. Libe! 
Filed March 5, 1880. 


17 Libellants’ Stipulation for Costs. Entered into Pursuant to #). 
Rules and Practice of this Court. 


United States District Court, Western District of Pennsylvani: 
May Term, ‘1880. 


D. Hlosterrer and Gro. W. Sviru 
, versus . No. 9. 
R. C. Gray and A. H. Mitcuer et al. } 


Whereas a libel was filed in this court on the 4th day of. Marel. 
in the year of our Lord one thousand eight hundred and eighty b: 
ITostetter & Smith, by D. Hostetter, against R. C. Gray et al., for th: 
reason and causes in said libel mentioned, and praying that th: 
usual monition of said court in that behalf may issue, and the saic 
libellant and Charles S. I'risbee, surety, parties hereto, hereby eo. 
senting and agreeing that in ease of default or contumaecy on tl 
part of the libellants or their surety execution may issue again«' 
their goods, chattels, and lands for the sum of one hundred dollar 

Now, therefore, 1t is hereby stipulated and agreed, for the bene! 
of whom it may concern, that the stipulators undersigned shall be, 
and each of them is, bound in thesum of one hundred dollars, cor - 
ditioned that the libellants above-named shall appear and answe> 


to the cause and to interrogatories, and shall pay all such costs an: 


“> 
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expenses as shall be awarded against them by this court, or, 
18 in case of appeal, by the appellate court. 
HOSTETTER & SMITH. 
CHAS. 8S. FRISBEE. 


Taken and acknowledged this 4th day of March, A. D. 1880, be- 
fore me— 


Ss. C. McCANDLESS, Clerk. 
WestTeRN District OF PENNSYLVANIA, 88: 


Charles 8S. Frisbee, of Allegheny City, Pennsylvania, party to the 
above stipulation, being duly sworn, doth depose and say that he is 
worth the sum of five hundred dollars over and above all his just 
debts and liabilities. 


CHAS. S. FRISBEE. 


Subscribed & sworn to this 4th day of March, A. D. 1880, before 
me 


Ss. C. MeCANDLESS, Clerk. 


Order of ( owrt. 


And now, to wit, March 5th, 1880, on motion of A. H. Clarke, 
proctor for libellants, process in pr rsondin Is ordered to be issued by 
the clerk in accordance with the practice in cases of admiralty. 

By the court. 


Indorsement: No. 9 Mav term, 1880. United States district 
court, western district of Pennsylvania. In admiralty. D. Hos- 
tetter & George W. Smith, partners as Hostetter & Smith, vs. R. C. 
Gray & A. H. Miller et al., ex’rs of the estate of M. W. Beltzhoover, 
dee’d. Libel in personam and libellants’ stipulation for costs. Filed 
this 4th day of March, A. D. 1880. 3S. C. MeCandless, clerk. 


19 The President of the United States to the marshal of the 
western district of Pennsylvania, Greeting: 

Whereas a libel suit was filed in the district court of the United 
States for the western district of Pennsylvania on the 4th dav of 
Mareh, 1880, by David Hostetter and George W. Smith, partners as 
Hostetter & Smith, against R. C. Gray and Alex. H. Miller, W. A. 
Caldwell, James P. Donnell, and J. G. Holmes, executors of M. W. 
Beltzhoover, deceased, late owners of the steam tug “Iron Mount- 
ain” and barge “ Ironsides No.{3,” in a cause of contract, civil and 
maritime, claiming from the said R. C. Gray and Alex. H. Miller, W. 
A. Caldwell, James P. Donnell, and J. G. Holmes, executors of M. W. 
Beltzhoover, deceased, Jate owners of steam tug “ Iron Mountain ” 
and barge “ Ironsides No. 3,” the sum of $10,182.76, principal and 
interest, and praying that they may be cited to appear and answer 
under oath all and singular the matters in said libel mentioned : 

Now, therefore, you are hereby commanded to citeand admonish the 
said defendants, if they shall be found within your district, that they 

2—344 
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be and appear before the district court in and for said district 

the Lith day of March, i880, at 10 o’clock in the forenoon, at t 
United Stetes court-room in the city of Pittsburgh, then a 

20) there to answer the said libel and make their allegations 


that behalf; and have you then and there this writ with your 


return thereto. 
Witness the Honorable Marcus W. Acheson, judge of said com 
at Pittsburgi, this fifth day of March, A. D. 1850. 
S.C. MeCANDLESS, Clerk: 


And now, March 6, 1S80,served the within writ upon the with 
named Alex. H. Miller personally by showing him the original a 
at the same time hand: ne handing him atrue COpY the reot, he bei 
one of said executors. 


JOTLIN HH ALL, Marshal 
rer Wm. 5: LINDSEY, Deputy 


And now, March 9, 1880, served the within writ upon the with): 
named R. C. Gray and W. A. Caldwell, James P. Donnell, and J. (+. 


Tlolmes, executors of M. W. Beltzhoover, deceased. personally 
showing the original to cach of them and at the same time by 
ing to each of them a true copy thereof. 
J TIN LLALL, [. . Marshe!l 
Per RL K. CAMPBELL, Deputy 


Indorsed: No.9. May Term, 1880. In admiraltv. U.S. distr: 


court, western district of Penna. David Hostetter & Geo. W. Simi 
partners as Hostetter & Smith, vs. N.C. Gray and A. Hl. Miller e 
exectitors ot the estate of MM. WV. Beltzhoover. deceased, Wri 


persona, Marshal, $12.50. Returned and filed tiis 9th day of Mar. 


ISSO. S.C. MeCandless, clerk. A. H. Clarke. 


ya United States District Court, Western District of Pennsylvat 
May ‘Term, 18580. Admiralty. 


llosreTTER & SMITH 
v's. LX 
‘ ‘ 4 ‘ ‘ oo. 0). 
R. C. Gray and A. H. Minver, W. A. Catpwentr, J. G. | 


DOoONNELL, & J.G. Tloumes, Ex’rs of M. W. Beltzhoover. J 


And now, March 15, 1580, on motion of Knox & Reed, proct:: 


for respondents, the time for tiling an answer in the above case ¢ 
tended until Saturday, 20 Mareh, ISSO. 
By the court. 


Indorsement: No.9. May term,1SS80. Admiralty. Hostette: 


Smith vs. R. C. Gray et al. Order extending time to answer. Fi ed 


March 13, ISSO.) Knox & Reed. 
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22 United States District Court, Western District of Pennsylvania. 
May Term, 1880. In Admiralty. 


Davip Hosrerrer and George W. Surrn, Partners as 
Hostetter & Smith, 
is 
=—— , , No. 9%. 
R. C. Gray and Arex. H. Minter, Wa. A. Catpwe tt, J. | 
J. Dounell, and John G. Holmes, Executors of M. W. | 
Beltzhoover, Deceased. J 


To Honorable M. W. Acheson, judge of said court: 

The answer of R.C. Gray and A. H. Miller, W. A. Caldwell, J. 
P. Donnell, and J. G. Holmes, executors of M. W. Beltzhoover, de- 
ceased, by and through R. C. Gray, one of said respondents, to the 
libel of Hostetter & Smith alleges as follows: 

lirst. That these respondents admit the allegations in paragraph 
marked “first” in said libel, so far as said allegations touch upon 
the ownership and places of navigation of their steam vessel “ Iron 
Mountain ” and barge “ Tronsides No. 3,” but have no knowledge 
of the averment that said vessel and barge were advertised, pub- 
lished, and known as common carriers, as in said paragraph alleged. 

Second. As to theallegations in the second paragraph of said libel 

respondents say they are not true in manner and form alleged, 
23 but admit that said vessel “Trou Mountain,” having in tow 

barges laden and partially laden with miscellaneous cargo 
consigned to New Orleans, in the State of Louisiana, and various 
intermediate points and places, did leave the port of Pittsburgh, in 
the State of Pennsylvania, on the — day of Deeember, 1874, and 
that one of said barges, to wit, the “ Ironsides No. 5,” then and there 
partially laden and — on board, inter alia, the goods of the libellants 
as deseribed in the bill of lading attached to said libel and marked as 
Exhibit “A,” which respondents in and by said bill of lading un- 
dertook to ransport to New Orleans, in the State of Louisiana, 
dangers of navigation, fire, and unavoidable accidents excepted : 
but respondents deny that they made any contract or agreements 
with libellants to carry said goods, either as to directness or dis- 
patch, in manner other than in said bill of lading deseribed and in 
accordance with the usage and customs regulating and governing 
carriers engaged in the same and similar trade upon the Ohio and 
Mississippi rivers and their tributaries; and respondents aver that 
said goods were shipped by libellants with the understanding and 
knowledge that said goods were not to have the exclusive ton-age or 
capacity of said barge “ Lronsides No.5,” but that respondents had the 

riglit and privilege to complete her cargo at any point or place 
24 between Pittsburgh and New Orleans where they might be 

able to secure the same and to receive and discharge cargo 
upon and from said barge in accordance with the usage and custom 
of trade and navigation upon the Western rivers, and particularly 
upon the Ohio and Mississippi rivers and their tributaries ; and as 
to the allegation in said second paragraph concerning the value of 
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said bitters and show-cards respondents say they have no know|- 
edge, and leave libellants to such proof thereof as they may be aie 
to make. 

Third. Respondents admit the allegations in the third paragrayh 
of said libel, so far as they narrate the de parture of said steam vessel 
“Tron Mountain” and barges from Pittsburgh, in the State of Pen - 
sylvania, and their safe arrival and mooring at the port of Mt. Ver- 


non, in the State of Indiana, and the reception at that port of adi- 


tional cargo, but deny that said vessel and barges then and thre 
abandoned their voyage and refused to proceed thereon without 
delay, as provided in theiragreement with libellants and as allegod 
in their libel, but, upon the contrary, allege that they did proceed 
with all nossible dispatch to take on said additional « cargo at \{t 
Vernon and at New York Landing, a point or place on the O}): 
river in the immediate vicinity of Mt. Vernon, to which said stein 

vessel “Tron Mountain” towed said bare “ lronsides No. 
95 from Mt. Vernon, as is the usage and custom of navigation 


aw 


upon said river, and were only prevented from proceed ng 


with libellants’ goods toward the port of New Orleans by reaso o! 
one of the dangers of navigation, occasioning the loss of ‘said goods 
and respondents’ barge “ Ironsides No. 3” and its contents in lie 


manner following: 


That it was at the time in said libel stated, to wit, in December, 


1874, and now is and always has been since the transportation 0: 
goods by means of barges towed by steam vessels first began Upon 
the Ohio and Mississippi rivers and their tributaries, the uniforio, 
continued, general, and well aud publicly known usage and custom 
of such vessels and barges to load partially at the port of depart bie 
if such be necessary either by reason of the stage of water or lack i 
cargo, and to take an additional cargo at any port, place, or land) ng 
where the same might be had between the ports of departure and 
destination. 

That upon the voyage complained of the said barge “ Ironsi Jes 
No. 3” departed the port of Pittsburgh parti ally laden and arrived 
at Mt. Vernon, in the State of Indiana, without having secured a 
full cargo. 

That i in securing additional cargoes along the rivers navigs cd 
en route to the port of destination it is and was at the time in sid 


libel mentioned, and had been sinee barge navigation of the © :io 
and Mississippi rivers began, the constant, gener: al, well-known, « ‘id 

uniform custom and usage for the owners or agents of «pid 
26 vessels and barges to land their fleets at the larger, safer, .nd 


more convenient ports, places, and landings along said Lh Ts, 


and there meet and contract with shippers for the trans sportation of 
their goods, wares, products, and merchandise, and there de ail 
from said fleet the barge or barges designated to receive said cs rgo 
(if the same be not at the point or place where said fleet is moored), 


and send said barge or barges so designated to receive said earg to 


the point or place where the same might be stored, be the same up, 
down, or across the river, within such reasonable distance as mivlit 
be reached without great or unreasonable delay or expense; ‘at 


~~ 


~s * 
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the port of Mt. Vernon, in the State of Indiana, is a point where 
shippers within a radius of fifteen or twenty miles therefrom meet 
‘arriers upon the Ohio river, and is the port or place where ship- 
pers, whose goods are received at New York Landing, meet and con- 
tract with carriers for their transportation to points below. 

That in pursuance of this general, uniform, constant, and well- 
known usage and custom respondents’ fleet of barges did land on 
the — day of December, 1874, at the port of Mt. Vernon, and did 
there contract with certain shippers whose goods were stored and 
lying at New York Landing, a point between two and three miles 
above Mt. Vernon, to carry the same to a point or place below, to 

New Orleans, La., and did then and there detach from said 
27 fleet the barge “ Ironsides No. 3,” and by means of said steam 

vessel “Tron Mountain” tow the same to New York Landing 
and take on board said barge certain additional cargo of grain, the 
same being done with all possible dispatch and without unreason- 
able delay; that in rounding out to leave said New York Landing 
the said barge did, without fault, negligence, or want of skill upon 
the part of those navigating her or the said steam vessell towing 
her, run upon and_ strike, in deep and navigable water, an ob- 
struction unknown, unseen, unmarked, and in no way indicated, 
and which could not have been seen, known, or avoided by the 
exercise of any degree of skill, care, or caution on the part of 
those navigating said vessel, by reason of which said barge was 
sunk and totally lost and her cargo greatly damaged, but re- 
spondents deny that they abandoned sakl voyage or wrongfully, 
negligently, or unlawfully deviated therefrom, and allege their course 
and action in the premises was lawful, customary, and right and in 
accordance with the established usage of the trade in which they 
were plying, which usage was well known to libellants at the time 
of shipment of their goods, and that said goods were damaged and 
lost through one of the dangers of navigation within the exception 
of said bill of lading; that at the time of said accident and at all 

times prior thereto during said voyage the said steam vessel 
28 “Tron Mountain” and said barge “ Ironsides No. 3” were stout, 

staunch, and strong, well manned, tackled, appareled, and 
appointed, and said barge had her cargo well and sufficiently stowed 
and secured, and said vessels were in every respect fit for said 
voyage. 

Fourth. Respondents do not admit but deny the allegations con- 
tained in the fourth paragraph of said hbel, and do now allege 
in this connection that libellants’ cause of action, if they ever had 
any, is stale and inequitable, and do-now except to said libel, and 
ask this honorable court to dismiss the same for said reasons. 

Fifth. As to the allegations contained in the fifth paragraph of 
suid libel, respondents say it is true that respondents’ agents did all 
in their power to save and reclaim libellants’ goods, but as to the 
value of such goods as were lost or of such as were reclaimed or the 
quantity thereof respondents have no knowledge. 

Sixth. Respondents admit that no portion of libellants’ claim has 
been paid, but deny that any such claim rightfully or legally exists. 
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Seventh. The allegations in the seventh paragraph are true 1) less 
it be the allegation that respondents’ vessels were common Car crs, 
which respondents are advised is a question of law; and as to the 
whereabouts of respondents’ barge “ [ronsides No. 3,” they say said 
barge is lying in the Ohio river at the point where she struck «ipon 

said trip, and is a total loss and wreck. 
29 Eighth. Respondents deny the allegations in the mint) par- 
agraph of said libel, except as to the jurisdiction of this :on- 
orable court. 

Wherefore respondents pray your honors to dismiss said libe and 
permit them to depart hence with their costs so unjustly incurred in 
this behalf. 

R. C. GRAY, 
For Himself and Other Responde :’s 
KNOX & REED, 


Proctors for Respondents. 


WestTeERN DISTRICT, 88: 

R. C. Gray, being duly sworn, says the facts in the above answer 
contained are true, to the best of his knowledge, information, and 
belief. 


Sworn to and subseribed this 19th day of March, 1880. 
S.C. MceCANDLESS, 
Clerk U.S. Dist. Court, WL Doc. 


Indorsement: No. 9. May term, 1880. Admiralty in persevam. 
Hostetter & Smith rv R.C. Gray etal. Answer. Filed March 9, | 880. 
S. C. MeCandless, clerk. 


3) Supple mentary and Amendatory Libel. 


United States District Court, Western District of Pennsylyar se 
May Term, 1880. 


D. HosrerrerR and Grorce W. SMItrH, Libellants, ) 
Versus ~No. 18 


R. C. Gray et al., Respondents. ) 


To the Honorable Marcus W. Acheson, judge of the above-n.oned 
court: 

The supplementary and amendatory libel of D. Hostetter anc Creo. 
W. Smith against R. C. Gray and others, at No. 18, May term, { S30, 
alleges as follows: That since the filing of said libel and the awarding 
of process on the 6th day of March, 1850, libellants have been in- 
formed, and believe the information to be true, that the sink! og of 
said barge “Tronsides No.3” was the result of careless and neg. ivent 
management on the part of the agents and employés of respon: ents, 
and that it was not the result from obstruction in the river, be: was 


e* 


es ——, ' i | * 
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‘aused by said barge being overloaded on the port side with sacks of 
corn while at the landing known as New York Landing, said sacks of 
corn being placed on board in a great hurry, and the barge grounded 
thereby, so that it was with difficulty she was pulled off by said 
steam tug, and when pulled off the shore she commenced to lurch 
or careen to the port, causing the cargo of corn, which was 
3] simply piled into the barge and not stowed at all, to slide or 
full to that, the port or larboard side, when a break in the 
cargo, box, or hulk of said barge occurred, and she soon after sunk 
in deep water; that at the time of said sinking said steam tug and 
barge had not rounded out and headed down stream towards the 
port of destination, but that they were either headed up stream or 
across the stream, and were not under way upon a return to Mt. 
Vernon; that one Joseph Sommers, the mate of said tug boat, was 
at the time of said loading of sacks of corn cautioned as to the man- 
ner of placing it on board, but made reply that they were in a hurry 
to get back to Mt. Vernon, and that he would have it fixed or stowed 
properly so soon as they got under way, and that when said barge 
began to sink said mate ordered the corn to be carried from the port 
to the starboard side, but that it was too late, and only a few sacks 
could be so changed or carried before the men were obliged to go 
on board the tug in order to save themselves from being drowned. 
Libellants are informed and believe and expect to be able to prove 
all the foregoing facts, and that the loss and damage sustained by 
them was the result not only of deviation from the voyage under- 
taken, but that respondents, through their agents and employés, 
were guilty of gross negligence, carelessness, and undue haste 
32 in the manner of loading said barge, and causing her to sink, 
and that they did not observe ordinary care, and they there- 
fore pray this honorable court to be allowed to add this supplement 
and amendment to their original libel filed, and to make it a part 
thereof; and they will ever pray. 
D. HOSTETTER. 


Attirmed and subseribed this 24th day of March, 1880. 
Ss. C. McCANDLESS, 
Clerk U.S. District Court. 


And now, to wit, March 31, 1880, proctors for libellants move the 
court for leave to amend their libel by adding the within to their 
original libel, and it is ordered that same be filed and motion be set 
down for hearing. 

bv the court. ; 

April 7, 1880, amendment allowed. 

By the court. 


Indorsement: U. S. district court. In admiralty. No. 9%. 
May term, 1880. D. Hostetter & Geo. W. Smith vs. R. C. Gray et al. 
Supplemental and amendatory libel. Filed Mareh 15, 1580, at 11 
a.m. <A. H. Clarke, S. A. Will. 
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Answer to Supplemental Libel. 


United States District Court, Western District of Pennsy!viiia. 
May Term, 15880. 


DD. Hosrerrer and Grorce W. SMITH 
PeTSUS No. —, 
R. C. Gray et al. ( 


To the Hon. M. W. Acheson, judge of said court: 


' 


The answer of R. C Gray for himself and his co-respondent. to 
the supplemental and amendatory libel of the libellants says: 

That it is not true, as in said supplemental libel alleged, that he 
sinking of the barge “ Lronsides No. 3” was the result of careless end 
negligent management on the part of the agents and employe. of 
respondents. On the contrary, said loss was caused by one of ‘he 
dangers of navigation within the exception of the bill of lading ind 
without the fault, omission, or negligence, want of eare or skill, won 
the part of the respondents or their agents or employés, and oce.rred 
as in respondents’ answer to the original libel is set out; ner ts it 
true that said loss was the result of any Improper stowage of oorge, 
but, on the contrary, her cargo was well and sufficiently stowea ane 
secured, and said vessel was In every respect stout, staunch, and 

strong, as in said answer set out. 
0 Respondents deny all and singular the averments in said 
amended or supplemental libel contained imputing t» re- 
spondents or their agents anid employes want of care or skill 1) the 
premises. 

Wherefore respondents pray your honor to dismiss said ori inai 
and supplemental libels and award to respondents their cos!s se 
unjustly incurred in this behalf. 

R.C. GRA*. 


Sworn and subscribed before me this 28th day of April, 185¢ 
S. C. McCANDLESS, 
(Terk U. S. District Cor 
Per GOODENOUGH. 
KNOX & REED, 
Proctors for Respondents. 

Indorsement: U.S. district court. No.9. May term, 1880. Ad- 
miralty. Answer to supplemental libel. Filed April 28,1880 8 
C. McCandless, clerk. Knox & Reed. 
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35 Opinion of the Court. 


In the District Court of the United States for the Western District of 
Pennsylvania. May Term, 1880. In Admiralty. 


Hlostetrer & SMITH 
vs. » No. 9. 
R. ©. Gray etal. J 


AcHESON, JD). J.: 


On December 6, 1874, the steam tow-boat “Iron Mountain,” hav- 
ing in tow several barges (one called “ [ronsides No. 3”), partly 
loaded with a miscellaneous cargo, left Pittsburgh bound for New 
Orleans. The libellants shipped by the barges 2,000 boxes of bit- 
ters and eighteen boxes of show-eards, which were placed on “ Tron- 
sides No.5,” the bill of lading stipulating that the goods were “ to be 
delivered without delay, in like good order, at the port of New Or- 
leans, La., the dangers of navigation, fire, and unavoidable acci- 
dents excepted.” At the argument it was claimed in behalf of the 
libellants that there was a verbal agreement touching the course of 
transportation additional to the bill of lading, but the libel itself 
asserts that in “confirmation of said agreement” the bill of lading 
was signed, and the evidence fails to establish such alleged verbal 

contract. The case stands upou the bill of lading. 
36 The tow-boat and her barges, after taking on additional 

cargo at various intermediate places,arrived safely at Mt. Ver- 
non, Indiana, 819 miles below Pittsburgh, and landed to take on 
freight at the Mt. Vernon wharf-boat. The proprietors of the wharf- 
boat had engaged for the barges corn, which lay piled in sacks at 
two or three farm landings on the Indiana shore, the farthest pile 
being about two miles above the wharf-boat. The tow-boat detached 
from the fleet the barge “ Ironsides No. 5,” whieh was but partly 
loaded, and proceeded with it up stream to these piles. After load- 
ing this corn the boat crossed the river with the barge and took on 
corn which was offered at two landings on the Kentucky side, viz., 
New York Landing, about three milesabove the wharf-boat,and Whit- 
mon’s Landing, which is somewhat lower down. After taking on the 
corn at Whitmon’s the tow-boat started to return to her fleet, but 
while rounding out in the river the barge suddenly took water and 
soon sunk, becoming a total wreck, the cargo, including the libel- 
lants’ goods, sustaining great damage. This occurred late in the 
evening of December, 1874. The protest, signed by the othcers and 
some of the crew, and executed December 23, 1874, assigns as the 
cause of the disaster that the boat struck some unseen obstruction. 
Immediate notice by telegram of the sinking of the barge 
with their goods was given the libellants. 

The libellants brought no suit until March 4th, 1880, when 
they filed the libel in this case against the surviving owner and the 
executors of a deceased owner of the tow-boat and barges in per- 
sonam. 


4 
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The original libel set forth that the barge “struck some uns 
obstruction, as the libellants are informed and_ believe,” and 


on 


only ground of liability therein alleged is that of wrongful dev. 


tion in returning upstream to New York Landing after safe arm \: 


at Mt. Vernon. 


In their answer the respondents denied that their course of acetic: 
complained of was a deviation, and averred that it was lawful, « » 


tomary, and right and in accordance with the established usag: 
the trade in which they were plying. 
the libeliants, on Mareh 31, 1SS0, filed an amended libel, in wh 
thev allege that since the filing of their original libel they had } 
informed and believe that the sinking of the barge was not 


result of an obstruction in the river, but was caused by reason 


“the barge being overloaded on the port side with sacks of co 
the undue haste with whic! 
and improper stowage of the corn thereon. 

The Case, therefore, as it now stands presents for solu: 


Oe two man questions: 


dangers of navigation” and an “ unavoidable accident ” within 
exception in the bill of lading or was it caused by reason of 
negligence charged in the amended libel? 

1. A deviation is a voluntary departure, without necessity or rea: 
able cause, from the regular and usual course of the voyage. Ce 
vy. Newburyport Marine Ins. Co., 9 Mass., 447. It is, however 
deviation to touch and stay ata port out of the course of the voy 
ifsuch departure is within the usage of the trade. Bentaloe v. P 


Wal. C.C. Rep., 58; Bulkley vs. Protection Ins. Co., 2 Paine ©. 


Rep., S?: Thatehber vs. MeCulloh, Oleott’s Ad. R.. 365: Olive 


Maryland Ins. Co., 7 Cr., 489, 491. Where a bill of lading provid: 


that the goods are to be carried from one port to another a di> 


vovage Is prima fac-e intended, bat this may be controlled by usig 


? 


Thus where the bill of lading stipulated that the goods were | 


transported from New York to (;eorgetown, in the District of Colum. 
bia, it was held that the vessel was justified by the usage of the tra 


in going to Norfolk to discharge freight, although it was thirty t 
out of the direct course to Georgetown. Lowry rs. Russell, S | 
560. So it was held in Columbian Ins. Co. vs. Catlett, 12> W1 


355, 357, 38S, that the true meaning of the polieyv there 
Bt sult was to be sought in an exposition of the words with re‘: 


Bt 
ence to the known course and usage of the West India t 
and that what delay at St. Thomas would constitute a deviatio: 
pended upon the nature of the voyage and the usage of the t 
After the explicit provisions of the contract usage is the predom 
ing test as to deviation. Phillips on Insurance, section 980. 


usage is the test of what belongs to the vovage and the proper cour 


in prosecuting it (id., see. 1003). Established usages relating 


voyage are impliedly made part of the contract if nothing is expresse 


to the contrary. Gracie vs. Marine Ins. Co., 8 Cr., 75; Columbia 
Co. vs. Catlett, supra; Robinson vs. United States, 13 Wal. 366: | 
lips on Insurance, see 997. 


After this answer was { 


I the barge Was loaded, and the neglig 


First. Was there a deviation? Seeoud. 
If not, was the sinking of the barge the result of one of “ «| 


mews 


DAVID HOSTETTER, &¢., VS. BR. C. GRAY ET AL., &¢. 1% 


These being recognized legal principles, our next inquiry is: How 
far are they applicable to this case? Numerous witnesses variously 
connected with the river trade and having large experience testify 
of their own personal knowledge that it has been the general usage 
since the commencement of the business of transporting inerchan- 
dise on the Western rivers on boats towed by steam vessels, and con- 
stantly practiced, for such barges to take an additioual cargo along 
the rivers en route to the port of destination, and in so doing for the 

owners or agents of such vessels and barges to land and tie 

40) up their tows at the more public or larger or safer landings 
and detach from the fleetsa bargeor barges and tow the same 

to the places in the vicinity, whether up, across, or down the stream, 
where cargo is awaiting shipment, and it is testified that such usage 
has thus prevailed at Mt. Vernon, Indiana, in respect to goods await- 
ing shipment at New York Landing and other neighboring points. 
lor example, Arthur J. Branch, the superintendent of the Evans- 
ville and New Orleans Barge Company, having testified to his con- 
nection with the Ohio-river trade for twenty vears and his acquaint- 
ance with its usages, was asked this question: “ Q. Suppose a steam- 
boat with several barges in tow were to land at a port on the Ohio 
river and there find or ascertain that there was freight for her at 
three or four different landings within four or five miles above said 
port which she passed in coming down, what has been the custom 
with respect to taking such freight?” To which he replied: “ A. 
It has been to leave the tow in the safest and most convenient land- 
ing and take one or two barges, as might be necessary, and go back. 
If we know when we pass the freight that we are to take it we go 
below to the nearest harbor for our tow and to save time and ex- 
pense. It would not be good navigation to land with our whole 
tow at each landing for freight, and In many cases it would 

4] be impossible to do sO. (Printed OV... }). 71.) Won. A. Page 
testifies: “Where there are several landings to make in the 

same neighborhood it is almost the invariable custom to tie up the 
tow and then go back with one barge for the freight. Wherever I 
have been and all along the Ohio, as far as my knowledge goes, this 
is the custom, and it is good, sound steamboat sense everywhere. 
This is the eustom in the neighborhood of Mt. Vernon.” (bid... 92.) 
Henry H. Sholes savs: “I have known that custom to exist twenty 
vears—ever since | have been tow- boating. It has existed, to my 
knowledge, in the trade be ‘tween Pitts! argh and New Orleans. It 


has been a gener al custom. (Lhid., 152.) 
John B. Hall. a wharf- boatman at Evansville, Indiana, speaking 
ot the prac tice there, SVS: ‘A tow-boat coming down the river with 


four or five model barges and having'’several li ndings to make close 
together above would leave the bulk of the tow and go back up the 
river with the barge which was to receive the fre ight. ‘This custom 
has pre vailed all along the Lower Onio ever since | have had any- 
thing to do with the river and before I went into business. The 
eustom at Mt. Vernon has been the same as here. (/bid., 89.) 
George G. Grammer, the superintendent of the Evansville, Cairo 


20) DAVID HOSTETTER, &¢., VS. R. C. GRAY ET AL., &¢. 


and Memphis Packet Company, testifies that at Evansv: le, 
42 Mt. Vernon, and Shawneetown there are wharf-boats, «nd 

that it is <a old custom for the farmers in the vicinity thereof 
to make contracts there for shipping their corn from their form 
landings, and that it has been the common practice for tow-boats 
descending the Ohio to land at these wharf-boats and make fast ‘he 
tow and take one of the barges out of the fleet and to the corn fre iit 
piles, and he adds, “ I regard it as the safest for all interests oon- 
cerned to select some good Janding in the vicinity of these freicht 
piles, either above or below, or at them, for that matter, and de‘ach 
the particular barge they desire to load and move it separately te 
the freight piles. That would be safer, because a steamboat could 
handle one barge better than she can handle more than one, ond 
very often the freight isin a shoal or ragged landing, and she ean get 
there with one barge when she could not get there with more. at 
would be a much more speedy way of loading and more conven «nt 
This is the custom at Mt. Vernon and other points on the Ohio: ver 
for loading barges.” (/bid., 66,67.) Enoch E. Thomas, who ‘iar 
been one of the proprietorsof the Mr. Vernon wharf-boat for twevty- 
five years, testifies: “The boats generally come here with ( iciv 
barges, and when told of corn above here to be shipped they go | ack 
forthe corn. ‘This has been the general custom here. The om 

above Mt. Vernon is, as a rule, owned by parties living | ere, 
43 who make their shipping contracts with the boats on | /ieir 

arrival at this port. ‘This custom has been observed by | oats 
with barges partly loaded bound from Pittsburgh to New Orl. ins 
This has been the custom ever since | have been on the river. Our 
shipments cover the river from Long’s Landing to the mouth © the 
Wabash. Long’s Landing is six miles above Mt. Vernon.” vid 
80.) Similar quotations from the testimony of the respon ts: 
other witnesses might be greatly multiplied were it deemed 1.cces- 
sary. 

The witnesses assign several reasons for the usage. The barges. 
they testify, can be more conveniently and economically har dled 
and loaded singly than when togetherin the tow. <A saving o! time 
is also effected, as several barges can be loaded at different Poin: 
simultaneously, a matter of much importance in a river ke th 
Ohio, whieh is subject to sudden rises and rapid/y falls; but th 
main reason is that the usage conduces to the safety of the hole 
fleet, and thus operates to the advantage of every party in in er 
Upon this point the witnesses are very emphatic. Where frei lit is 
to be taken on at several points in the vicinity of such a good and- 
ing as that at Mt. Vernon they testify that itis much the safer course 
to land and leave the tow there and go back with a single jvarge 
than to land the entire fleet at the different points. To appreciate 

how heavy and hard to handle a tow of three or four | arges 

44 is we need but to recur io the official survey of the barge 

“Tronsides No. 3.” (Jbid., 121.) Her custom-house tion-dige 

was 369; her carrying capacity, 700 tons ; length, 150 feet ; bro adth, 
31 feet: depth, 7 feet. 

Jt is shown that there is a further and special reason {vr the 
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usage at Mt. Vernon. Ninety per cent. of the shipments in that 
vicinity consists of corn in sacks at different farm landings, which 
can be reached by a single barge when it is often im possible to land 
the whole tow. The only reasonab ly practical way the farmers 
have to get their corn to market is by barges brought to their private 
landings. To haul the grain to the Wharf-boat at Mt. Vernon 
would cost as much as the freight charges to New Orleans. (Jbid., 
79, 73, 85.) 

To disprove the alleged usage the libellants examined a large 
number of witnesses. Their testimony, however, is principally of a 
negative character. They say they do not know of any such usage, 
but, with rare exceptions, they expressly disclaim familiarity with 
the usages of the trade. They are simply ignorant upon the sub- 
ject and confess their ignorance. Thus the following is found in 
the cross-examination of Charles A. Ault, a witness for the libel- 
lants: Q. “ Do you pretend to be at all familiar with the customs of 
navigation with respect to steamboats or barges receiving and dis- 

charging freight between their terminal points?” <A. “I do 
45 not.” Q. “Such a custom then as you have been asked about 

might exist without your knowing anything about it, might 
itnot?” A. “ Yes,sir; it might exist without my knowing anything 
about it.” os 21%.) 

And so F. A. Bacon, being cross-examined as to the alleged usage 
at Evansy Tieand Mt. Vernon in respect to corn shipments, answered ; 

“I know nothing about that matter. * That may. have been 
the universal custom without my knowledge.” (Jbid., 329.) 

Upon a careful serutiny of the evidence it will be found that the 
admitted want of knowledge touc ‘hing the barge trade on the part of 
the libellants’ witnesses generally is such as to deprive their testimony 
of force. 

Several of the libellants’ witnesses, however, state that they have 
knowledge or information that the usage In question is pursued by 
barges towed by steam vessels. ‘The evidence submitted by the 
respondents in proof of the usage is positive, clear, and convincing, 
and, in my judgment, is not weakened nor is any doubt respecting 
it created by the testimony on part of the libellants. 

The court therefore finds—first, that it has been the general usage 
in the Pittsburgh and New Orleans barge trade, coeval with the 
commencement of the business and constantly practiced, where cargo 

is to be taken on, en route to the port of destination, at several 
16 points in the same neighborhood, to land and tie up the tow 

or fleet of barges at the more commodious and safer landing, 
and detach from the tow the barge or barges designated to receive 
such ¢: argo, and tow the same to the Several points where the cargo 
may be stored, whether up or down stream or ae ross the river; sec- 
ond, that at the time of the sinking of the barge “ Tronsides No. 3 
it was the general and established usage for bar irges towed by steam 
vessels in the Pittsburgh and New Orleans trade haying cargo to 
receive at New York Landing and other points between there and 
Mt. Vernon, Indiana, to land and tie up the fleet at the latter place 
and tow back for such cargo the barge upon which it was to be 
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placed, and that the course pursued by the “Iron Mountain” on 
the oceasion in question was in conformity with such usage «! ¢ 
trade; third, that the usage so practiced at Mt. Vernon anc else- 
where, as mentioned in the foregoing findings, tends to cheapon the 
cost of transportation, facilitates business, and conduces to the safety 
of the whole tow, and is, therefore, a reasonable usage. 

Applying, then, to these facts legal principles already discu-sed, | 
am of opinion that there was no deviation. When the barge © [ron- 
sides No.3” was detached from the tow and taken to the s veral 

landings on the Indiana and Kentucky shores it was (9 get 
47 cargo, a purpose connected with the voyage. The © [ron 

Mountain” was never beyond sight of her tow, and, com- 
mercia'ly considered, kept within the port of Mt. Vernon, according 
to the testimony of George W. Thomas. (/éid., 82.) The expert 
testimony clearly shows that in landing at Mt. Vernon and there 
leaving the bulk of her tow and taking back a single barge for cargo 
her course was prudent and proper. 

2. The cotemporaneous declaration in the protest as to the cause 
of the sinking of the barge remained unchallenged for a pe: od of 
five years and three months, and the original libel, verified by afh- 
davit, ascribed the loss to the same cause. That it was noi filed 
without an Investigation of the facts may well be assumed. In leed, 
the statements of the libel plainly imply that the libellant. were 
then possessed of information as to “all the particulars of the <ink- 
ing of the barge.” Death had removed S. L. Summers, the mate 
under whose supervision the corn was loaded and stowed o1 the 
barge, and whose testimony was of the last Importance. ‘hese 
things are to be borne in mind when we enter upon the inquiry es 
to the truth of the specifie charge of negligence first made 0: the 
amended libel and the barge sunk by reason of improper lo .ding 
and stowage. 

To sustain this charge the libellants examined eight deck 
48 hands, viz: Krumm, Reily, John and James Hl. / unin, 
Martin, Leonard, Starke, and Tolen, and Anderson, a steve- 
dore. Anderson says the barge listed at New York Landine and, 
indeed, was not trim when she went up. Herein, however, lie is 
contradicted by Martin, who testifies the barge was all right o: New 
York Landing and when she left there. The opinion Anders i un- 
dertakes to express as to the cause of the sinking I regard as ¢ tirely 
worthless. He did not see her sink and left her at New York (uand- 
ing. Ido not understand him to have been at Whitmon’s at ail. 
He admits he has had no experience with barges. 

Nothing in the testimony of Krumm or Tolen tends to show that 
the barge Was overloaded on the larboard side or the eorn 1tnyp: periy 
stowed. On the Contrary, the testimony of both these With ssi =, | 
think, strongly disproves the allegations of the amended libel. 
Krumm Says, “When we carried the corn on the barge [ th ok we 
carried the corn as much on the One side is the other.” lio HISO 
states It was when the barge got out into the river “she eap-ized a 
little on one side” and not when she commenced to back ot, aud 
that she did not careen enough to take water over her deck ‘The 


- 


~ 
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testimony of this witness throughout, in my judgment, tends to show 
that the cause of the sinking was as claimed by the respondents. 

Tolen testifies: “ We stowed the corn in piles along the sides 
49) of the boat and amidships at both places. We put as much 

on one side as the other, as far as my knowledge goes.” He 
further states—in this contradicting other of the libellants’ wit- 
nesses—that all the corn was stowed away except “a few sacks, prob- 
ably a hundred.” In his examination-in-chief he states: “ As she 
was backing out she hit a snag or sprung aleak; I could not say 
which. We put asyphon in her and started to put another syp-on 
in her, and before we got it done she was sunk.” He savs she was 
a good barge and there was nothing wrong with her, so far as he 
knew. On cross-examination he was asked, “Could she have sunk 
in so short a time by reason of any ordinary leak not caused by strik- 
ing some object?” ‘To which he replied, “ Not to the best of my 
knowledge; she wouid not have sunk withing having struck a snag 
or having sprung more than an ordinary leak ;” and_ he signifi- 


cantiy added, “* There was — to cause her to spring more than an or- 
dinary leak unless she struck something. She must — had a very 


big hole in her bottom to have sunk in that short time.” This, be 
it remembered, comes from the libellants’ own witness. His testi- 
mony has peculiar value as that of one who has had a steamboat 
ex perience of fifteen years and is by occupation asailor. I think no 

one, after reading tiiis mau’s testimony, can accept the theory 
ov of the loss upon which the libeliauts now insist. 

Atleast two of the other six deck hands who testified in behalf 
of the libellants were without ex perience on the river. The individual 
stories of several of these witnesses are confused and lack cohereney. 
They differ among themselves as to important particulars, and in 
some very essential matters their testimony is conflicting. For ex- 
ample, Stark and James H. Dunn say the corn taken on at New 
York Landing and Whitmon’s was not stowed at all. On the other 
hand, Martin says the corn taken on at both places was stowed as re- 
ceived, and he describes minutely in what manner. Again, James 
II]. Dunn testifies, “The water that sunk the barge came over her 
side and from there ran over her hold.” On the contrary, Leonard 
testifies: “| rather think the water that sunk her came in from the 
bottom, as tuere Was water on the donnage when we went down to 
move the freight. There was half an inch or so of water on the 
donnage at that time. * * She took water very rapidly after 
I vot out of the hold, as she sunk in three minutes after.” Five of 
these witnesses ex press the opinion that the barge sunk on account 
of improper loading, but they hardly agree as to what the precise 
negligence was. The accident, it must be observed, happened after 

nightfalland suddenly. It isquite plain these witnesses at the 

Ol] time were greatly excited. Called upon to testify nearly six 

vears after the occurrence, their opinions are to be received 

with allowance. They are probably very honest in their opinions, 

but after a very careful consideration of the whole evidence I am 
persuaded they are mistaken. 

It clearly appears the barge was not overloaded. Indeed, she was 
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not nearly loaded up to her full capacity. She was well built, -trong, 
staunch, and in perfect order. ‘The mate who superintend od her 
loading on this oceasion, now, unfortunately, dead, is spoker of by 
the witnesses as a competent and trustworthy officer. The respond- 
ents examined Wm. C. Gray, the captain of the tow-boat Heury H. 
Sholes, the recelving clerk, and Joseph IH. Dunlap, the agen! f the 
“Tron Mountain” Barge Line. These witnesses have had loug ex- 
perience on the river, are intelligent and disinterested, and i have 
no reason to doubt the truth of their statements of fact. Thicy sev- 
erally testify that the barge was loaded in the usual manter and 
properly, and that the corn, save a few sacks, not exceeding a hun- 
dred, was regularly stowed away before they left Whitmon’s, ind the 
barge was then trim. Sholes and Dunlap testify that they weut into 
the cabin of the tow-boat and sat down at a table to figure i}? the 
quantity of corn taken aboard. While thus engaged they felt a jar 

or shock as though the boat had struck something. (‘aptain 
o2 Gray, who was then on deck of the tew-boat, says “tho barge 

made a sudden, crushing lurch,” and again he deseri jes the 
shock as a “concussion, blow, or crush.” Dunlap and Shows has- 
tened out, and heard some of the men say the barge had struc: sone- 
thing and was taking water. Both went on the barge and | tuniap 
into the hold. They found she was taking water in her hold :apiely. 
No water was coming over the deck. Sholes said ne heard tho we'er 
“rushing into the hold.” A syphon pump was put into the hold 
and set to work. 

Captuin Gray states that after the concussion the barge »ghied 
temporarily, and for probably five or six minutes there was 1h othing 
unusual in her shape. Ile went into the hold and heard the! water 
coming in below the dunnage and back of the wing tiers of che 
stowage. Hesavs he “heard it rush behind the cargo.” Effor's were 
made to get at the break by removing the cargo, but before tis 
could be accomplished the water came over her dunnave and 
caused the barge to list badly, and the men were ordered out of 
the hold, the peril becoming so great. It is needless to }roleag 
this opinion by further citations from the proofs. Suffice i) to say 
I am satisfied from the whole evidence the sinking of the barge 

occurred by reason of the cause alleged by the respon: conte. 
53 The court finds, fourth, that while the steam to:w-boat 

“Tron Mountain,” with the barge “ Ironsides No. 38” in teow, 
was backing out from Whitmon’s Landing and when out in ihe 
river the barge struck some unmarked, unknown, and hidde:: oljeet 
below the surface of the water, which caused her to take wa cr aad 
sink, and this without negligence on the part of the tow-bou or on 
the part of the owners of the tow-boat and barge, their ag nts or 
servants, and that it was an unavoidable accident. 

That the loss so occurring is within the exception of the bill of 
lading is quiteclear. Transportation Company vs. Downer, || Wal., 
129; The Favorite, 2 Bissel, 502; Williams +. Grant, 1 Coni., 497. 

Let a decree be drawn dismissing the libel with costs. 


Indorsed as foliows: No. 9. May term,1880. In admiraity.  U. 
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S. dist. court, W. D. of Pa. Hostetter & Smith vs. R. C. Gray et al. 
Opinion of the court. Filed Feb'y 18, 1882. 


4 Decree of the U. S. District Court. 


District Court of the United States, Western District of Pa. May 
Term, 1880. In Admiralty. 


Hostetrer & Suiru ) 
Ps. | 

R. C. Gray and Arex. H. Mintter, W. A. CALDWELL, JAMEs > No. 9. 
P. Donnell, and John G. Holmes, Executors of M. W. | 
Beltzhoover, Deceased. } 


And now, February 20th, 1882, the above cause having come on 
to be heard upon the libel, answer, and proofs, and due considera- 
tion being had in the premises, it is, on motion of Knox & Reed, 
proctors for respondents, ordered, adjudged, and decreed that the 
libel be, and the same is hereby, dismissed with costs to the respond- 
ents, to be taxed by the clerk. 

By the court. 


Indorsed: No. 9 May term,1SS0. In admiralty. U.S. district 
court, W. D. of Pa. Hostetter & Smith vs. R. C. Gray eal. Final 
decree. Filed Feb’y 20, 1852. Knox & Reed. 


55 U.S. District Court, Western District of Pennsylvania. May 
Term, 1880. In Admiralty. 


Hostetter & SMITH 
rs. > No. ) 
R. C. Gray et al. 


And now, to wit, Feb’y 25th, 1882, on motion of A. H. Clarke, 
proctor for Hostetter & Smith, the said libellants have leave to ap- 
peal from the decree of this court against them dismissing the libel 
in this cause to the circuit court of the United States for the western 
district of Pennsylvania. 

by the court. 


Indorsed: No. 9. May term, 1880. In admiralty. Hostetter & 


Smith vs. R. C. Gray et al. Order granting appeal to U.S. circuit 
court. Filed Feb’y 28,1882. A. H. Clarke. 
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5 U.S. District Court, Western District of Pennsylvania. May 
Term, 1880.) In Admiralty. 


HOsTETTER «& SMITH ) 
vs. _ No. $. 
R.C. Gray eal. J 


The libellants appeal from the decree of this court dismissin.: the 
libel in this ease to the cireuit court of the western district of j'onn- 
sylvanta. 

eb’y 28, 1882. 

Il. CLARKE, 
Proctor for Lile Hay 


ToS. C. MeCandless, lsq., clerk U.S. dist. e't 


[ hereby accept service of the above notice of appeal. 
eb’y 28, 1882. 
| S.C. McCANDLESS, 
(Th US. Dist. Conv, 


lndorsed: No.9. May term, ISSO.) In admiralty. TTostetior & 
Smith rs. ht. i (rray ef al. Notice of appeal. kiled Feb'y 2S. SO2Z. 


\. H. Clarke. 


57 U.S. District Court, Western District of Pennsylvania. May 
Term, ISSO, In Admiralty, 


HlosreTreER & SMITH ] 
is. No. ‘) 
R. C. Gray et al. \ 


Whereas an appeal has been taken from the decree of this ecurt 
made on the 20th day of February, A. D. 1882, dismissing the i bel 
in the case by the libellants: 

Now, therefore, the stipulators undersigned he reby stipulate in the 
sum of two hundred and fifty dollars to pay all damages and evsts 
which shall be awarded against the said libellants, the present .\p- 
pellants, by the final decree rendered by the appellate court. 

D. HOSTETTER, 
CILAs. T. FRISBEE 


‘Taken and acknowledge d this 28th di ay of Feb’ y, ISS2, as to Ch: 
T. Frisbee. 
s. C. McCANDLESS, 
Clerk U.S. Dist. C't, West. Dist. of P 


Western District or PENNSYLVANIA, 8 


Chas. 8. Frisbee, party to the above stipulation, being duly sworn 
deposes and says that he is worth the sum of two hundred and fifty 
dollars over and above all his just debts and liabilities. 


CTLAS. S. ERISBEFE. 


1} 


; - 


DAVID HOSTETTER, &¢., VS. RK. ©. GRAY ET AL, &¢. rat 


Sworn & subscribed this 28th day of Feb’y, A. D. 1882. 
Ss. C. McCANDLESS, 
Clerk U.S. Dist. C’t, West. Dist. of Pa. 


_ Indorsed: No.9. May term, 1880. In admiralty. Hostetter & 
Smith vs. R. C. Gray et al. Stipulation for costs. Filed Feb’y 28th, 
1882. A. H. Clarke. 


5S Appeal to L. S. Cireuit Court. 


Circuit Court of the United States, Western District of Pennsylvania. 
May Term, 1880. In Admiralty. 


Hosrerrer & Sivan, Appellants, ) 
vs NO. 9. 


R. C. Gray ef al. Appellees. j 


To the hon. the circuit court of the United States for the western 
district of Pennsylvania : 

The appeal of the above-named-.appellants respectfully showeth— 

That on the 4th dav of March, ISSO, said appellants exhibited 
their original libel and on the 24th day of said month their sup- 
plemental and amendatory libel in the district court for the western 
district of Pennsylvania, claiming from said appellees the sum of 
SLO 1S2.76 and costs, and that that process issued thereon and Was 
served upon said appellees, who answered said libel and amended 
libel, praving that the same might be dismissed, &c., as will more 
fully appear by reference to said libels and answers; that the cause 
came on to be heard before the ITlonorable Marcus W. Ache- 
son, judge of the said district court, on the 24th day of December, 
ISS1, upon the pleadings, depositions, and proofs of the respective 
parties, and the said judge thereafter, to wit, February 18, 1882, 
filed an opinion dismissing said libel with costs, and on the 
20th day of said month of February, 1582, signed a de- 

cree in conformity with said opinion, as by reference 
oo thereto will more fully appear ; that the costs, amounting to 

SOOLOS, were duly taxed and paid by appellants, notice of 
appeal served on the clerk of said district court and filed, together 
with a stipulation for costs, &e.; that these appellants are desirous 
aud insist that said decree is erroneous and not in conformity with 
the facts and the law in the case, and for these reasons they appeal 
from: the whole of said decree to the next circuit court to be held in 
said district, and on said appeal they intend to have said cause heard 
anew on the pleadings and proofs adduced and on other allegations 
and proofs to be introduced in said cireuit court. 

And they pray that the record may be returned to the said cireuit 
court and the said decree reversed, and that the said appellants may 
be condemned to pay to the said appellants their said claim or de- 
mand, together with interest and costs. 

A. H. CLARKE, 


Proctor for Appellants. 
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Indorsed: District court of the U.S., western district of Pennsyl- 
vania. No.9. May term, 1880. In admiralty. Hostetter & Smith, 
appellants, vs. R. C. Gray ef al, appellees. Appeal. Served on us 
by copy this 8th day of March, 1882. Knox & Reed, att’ys for R. 
C. Gray eal. Filed Mareh 9, 1882. A. H. Clarke. 


60 Appellants’ Facts and Conclusions of Law. 


In the Circuit Court of the United States for the Western Distriet o 
Pennsylvania. Nov. Term, 1882. In Admiralty. 


Hosrerrer & Suiru, Libellants, pans 
us. oO — 


_ 


R. C. Gray et al., Respondents, Appellees. 


Libellants’ counsel request the court to find the following faci s 
and conclusions of law: 

Ist. That respondents advertised in the Pittsburgh Commerei .!- 
Gazette, Dec. 2d, 1874, the steamer “Tron Mountain and barges (or 
New Orleans direct,” and that they entered into a special contr .ct 
with libellants, in addition to that contained in the bill of ladiic, 
for the transportation of their, libellants’, goods, agreeing that sod 
goods should be placed on board respondents’ barge, on top of eid 
complete the load, and that the barge was to go direct to New \)r- 
leans without delay. 

2d. That respondents’ steam tug left Pittsburgh Dee. 23, 1874. for 
New Orleans, having those barges in tow, one of which contained 

libellants’ goods. 
61 od. That respondents’ steam tug having said barges in 

tow arrived at Mt. Vernon, Indiana, in safety, but that the 
master or the superintendent, learning of additional cargo wiiieh: 
could be procured at points above which had already been pas:ed, 
detached the barge having libellants’ goods on board from the © ler 
barges and deviated from the voyage undertaken by returning 
upstream four or five miles to New York Landing, Kentueky, and 
that such deviation was without the knowledge or consent of | je] 
lants, against the terms of the agreement of affreightment, an! for 
the sole advantage and profit of respondents. 

4th. That during said deviation the barge sunk and libellantes’ 
goods were damaged and lost. 

5th. That libellants were not informed as to the particulars of 
said deviation and sinking till three or four years, and that thet rn- 
ing back was denied at the time or soon thereafter by respondents’ 
superintendent. 

6th. That it is not customary for through boats from Pittsb igh 
to New Orleans, being partly loaded at Pittsburgh, to turn bac. at 
grain landings in order to procure additional cargo, and that | (del- 
lants had no knowledge, either actual or constructive, of any such 
pretended custom. 

ith, That the testimony adduced does not show that a know «<dge 
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of the so-called custom of deviation or turning back prevails 
62 among either shippers or insurers at the termini of the voy- 
age. 

Sth. That the remote cause of the sinking of the barge and loss of 
the goods was the deviation, and the proximate cause the negligent, 
improper, and hurried manner of va ne and navigating or hand- 
ling the barge. 


And the court is asked to find the following conclusions of law : 


Ist. That respondents are liable because of their failure to comply 
with the terms of the special contract by loading the barge at Pitts- 
burgh to its full capacity, putting libellants’ goods on board last, and 
then proceeding to New Orleans direct. 


2d. That respondents are liable because of their negligence in 
abandoning their voyage undertaken, breaking up the tow at Mt. 
Vernon, taking the barge with libellants’ goods on board, deviating 
and going back overa portion of the voyage passed in safety, and in 
loading too heavily and hurriedly putting the barge off the shore, 
sinking or causing the loss. 


3d. That the practice, as in this instance, by respondents of deviat- 

ing or turning back from or to grain piles or landings on the Ohio 

river is not a custom or usage binding upon the through 

63 shipper from Pittsburgh to New Orleans, and changing long- 
established rules of law. 


ith. That even if a custom does prevail in the vicinity of Mt. 
Vernon to deviate or turn back upon a de-cending voyage it is only 
local, and cannot shift the responsibility from the carrier to the 
shipper or insurer. 


Sth. That the decree of the district court should be reversed and 
a decree entered for libellants, with costs. 


Indorsement: U.S. cireuit court, western district of Pa. In ad- 
miralty, upon appeal from district court. No. 5. Nov. T., 1883. 
Hostetter & Smith, libellants, appellants, vs. R. C.Gray, respondents, 
appellees. Appellants’ facts and conclusions of law. Filed Nov’r 


6, 1882. Clarke. A copy of the within served on us this 6th of 


November, 1882. Knox & Reed, attorneys for respondents. 
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Findings of Facts, with Conclusions of Law. 
United States Cireuit Court for the Western District of Penns) 


Davip Hosrerrer and GeorGce W. Surru, Partners as Hos! 
Smith, 
vs. 
R.C. Gray and ALEXANDER H. Miiier, W. A. CALDWELL 
P. Donnell, and J. G. Holmes, Executors of M. W. Beltz 
Deceased. 


On libel in personam in a cause of contract civil and mari 
May 18, 


This cause being heard and the matters fully consider 
court found the following facts, to wit: 


1. On December 6th, L574, the steam tow-boat “ [ron Mou: 
having in tow several barges (one called ” [ronsides No >»), 


loaded with a miscellaneous cargo, left Pittsburgh bound f 
Orleans. The libellants shipped by the barges 2,000 boxes 
ters and eighteen boxes of show-eards, which 
“Tronsides No. 3,” the bill of lading stipulating t 
bo 

order, at the port of New Orleans, La., the dangers o 
gation, fire, and unavoidable accidents excepted.” A copy 
bill of lading is annexed to the original libel. 

2. The tow-boat and her barges, after taking on additions 
at various intermediate places, arrived safely at Mt. Vernor 
ana, S19 miles below Pittsburgh, and landed to take on fr 
the Mt. Vernon wharf-boat. The proprietors of the wharf-b: 


engaged jor the barges corn which lay piled in sacks at two o 
farm landings on the Indiana shore, the furthest pile being 


two miles above the wharf-boat. The tow-boat detached fri 
fleet the barge “ Ironsides No. 3,” which was but partly load 
proceeded with it upstream to these piles. After loading th 
the boat crossed the river with the barge and took on corn 


was offered at two landings on the Kentucky side, viz., New 


Landing, about three miles above the wharf-boat, and Wh 
Landing, which is somewhat lower down. 
at Whitmon’s the tow-boat started to return to her fleet, bu: 


backing out in the river the barge suddenly took water an. 


sunk, becoming a total wreck, the cargo, including the lib 
goods, sustaining great damage. This occurred late in the e: 


of December 18. 1S74. A protest, signed by the offices 


6G some of the crew, was executed December 23. 1874. ass 


as the cause of the disaster that the boat struck some | 


obstruction. Immediate notice by telegram of the sinking 
barge with their goods was given the libellants. 


3. That it has been the general usage in the Pittsburgh an: 


Orleans barge trade, coeval with the commencement of the b 
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and constantly practiced where cargo is to be taken on en route to 
the port of destination at several points in the same neighborhood, 
to land and tie up the tow or fleet of barges at the more commodi- 
ous and safer landing,and detach from the tow the barge or barges 
designated to receive such cargo.and tow the same to the several 
points where the cargo may be stored, whether up or down stream 
or across the river. 

4. That at the time of the sinking of the barge “ Ironsides No. 3” 
it was the general and established usage for barges towed by steam 
vessels in the Pittsburgh and New Orleans trade, having cargo 
to receive at New York Landing and other points between there and 
Mt. Vernon, Indiana, to land and tie up the fleet at the latter place 
and tow back for such cargo, the barge upon which it was to be 
placed, and that the course pursued by the “ Iron Mountain” on the 
occasion In question was In conformity with such usage of the 

trade. 
G7 5. That the usage so practised at Mt. Vernon and elsewhere, 
as mentioned in the foregoing findings, tends to cheapen the 
cost of transportation, facilitates business, and conduces to the safety 
of the whole tow, and is, therefore, a reasonable usage. 

6. That while the steam tow-boat “ lron Mountain ” with the barge 
“ Tronsides No. 3” in tow was backing out from Whitmon’s Landing, 
and when out in the river, the barge struck some unmarked, un- 
known, and hidden object below the surface of the water which 
caused her to take water and sink, and this, without negligence of 
the part of the tow-boat, or on the part of the owners of the tow-boat 
and barge, their agents or servants, and that it was an unavoidable 
accident. 

The conclusion of law from the foregoing facts found is that the 
respondents were not liable to the libellants for the loss, damage, 
and injury complained of in the libel, and thatthe libel should be 
dismissed. 

JOSEPH P. BRADLEY, 


Circuit Justice. 
Indorsement: No. 3. Nov’r T.. 1882. Hostetter & Smith vs. R. 


(. Gray et al. Finding of facts, with conclusions of law thereon. 
Filed May 18, 1883. 


Os Decree Dismissing Appeal. 
Circuit Court of the United States, Western District of Pennsylvania. 
Hostetter & Smiru vs. R. C. Gray et al. 
Appeal in admiralty. 
And now, May 18, 1883, the above cause having come on to be 


heard upon the pl adings and proofs taken In the district court by 
appeal from the decree of said court, upon due consideration thereof, 


‘ 


we 
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it is now ordered, adjudged, and decreed that the libel be, 
same is hereby, dismissed at the cost of appellants. 


By the court. 
H. D. GAMBLE 


Indorsement: No.3. Nov’rterm,1882. Hostetter & Sm: 
C. Gray et al. Decree dismissing libel. Filed May 18, 188: 


69 Suggestion of Death of One of Libellants. 


In the Cireuit Court of the United States for the Western D 


nd the 


‘trict of 


Pennsylvania. November Term, 1882. In Admiral! 


Hosrerrer & Smitu, Libellants and Appellants, ) 
VErsus 


No. 
Rk. C. Gray et al., Respondents and Appellees. i 


And now, to wit, May 8, 1885, comes A. H. Clarke, pre 
libellants, and suggests the death of Geo. W. Smith, which 
October 30, 1884, and the substitution of David Hostetter, s: 
partner of the above-named firm, as libellant. 

A. H. CLARK! 


| *roct 


Indorsement: No.3. Novrterm,1882.  T[lostetter & Sm) 


-Jants, &e., vs. R. C. Gray et al., respondents, &ec. Suggestion 


of Smith and substitution of Ilostetter, surviving partner 
by leave and direction of court, this May 8, 1885. H. D. 
clerk. A. H. Clarke. 


70 Appeal to U.S. Supreme (ourt. 


In the Cireuit Court of the United States for the Western D 
Pennsylvania. November Term, 1582. 


Davip Hostrerrer, Surviving Partner of Hostetter & Smith, ° 
Libellant & Appellant, 
Us. 


R. C. Gray et al., Respondents & Appellees. } 


tor for 
‘curred 
Vviving 


f Ace. 


1. libel- 
f death 
Iiled, 


mamble, 


trict of 


The appeal of David Hostetter, surviving partner of Hos'«tte: 


Smith, the above-named claimant and appellant, respectful 
eth that on March 5, 1880, his late firm of Hostetter & Sm 
their libel cn personam in the district court of the U.S. for t! 
ern district of Pennsylvania against R. C. Gray et al., respon: 
a cause civil and maritime, for the recovery of the sum of $1 
and interest, alleged to have been sustained by the negligent 


of the barge “ Ironsides No. 3” and the destruction of goods 
‘irleans 


by libellants which were shipped from Pittsburgh to New 
and lost during a deviation from the vovage, «c., as fully s 


oe 


in said libel and the supplement thereto; that said libel a. 
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he plement were duly answered and such proceedings had thereon 

71 that on the 18th day of February, 1882, the hon. the judge of 
the said court filed an opinion dismissing said libel, &e., and 
: that after said opinion and decree thereon an appeal was taken to 

R. | the circuit court of the western district of Pennsylvania and there 
| 


argued, and that afterwards, to wit, on the 18th day of May, 1883, 

a decree was entered dismissing said libel at the cost of appellant. 

Wherefore the said appellant appeals from said decree of said cir- 

cuit court to the Supreme Court of the United States, and respectfully 

. prays that the decree of said circuit court and that the libel and sup- 

of plemental libel, the answers, pleadings, requests for findings of fact, 

and conclusions of law, exceptions, &c., in said cause may be sent tothe 

sald Supreme Court of the United States without delay, and the said 

Supreme will proceed to hear the said cause anew, and the said de- 

cree of the circuit court may be reversed and a decree entered sus- 

taining said libel, &c., and such other decree as to said Supreme 
Court shall seem just. 


for Pittsburgh, May 8, 1885. 
red D. HOSTETTER. 
US A. H. CLARKE, 

Proctor for Appellant. 
. And now, May 8, 1885, the foregoing appeal allowed. 

By the court. 
Ci- ; 
ath Indorsement: No. 3. Nov’r term, 1882. David Hostetter, libel- 
led, lant, vs. R.C. Gray et al. Appeal to U.S. Supreme Court, with allow- 
ble, ance thereof. Filed May 8, 1885. 
72 Bond on Appeal. 


Know all men by these presents that we, David Hostetter, princi- 
t of pal, and Chas. 8. Frisbee and R.S. Robb, sureties, all of the city of 
Allegheny, county of Allegheny, and State of Pennsylvania, do bind 
ourselves, our heirs, executors, and administrators, to well and truly 
pay or cause to be paid unto R. C. Gray, his heirs, executors, and 
administrators, A. H. Miller, W. A. Caldwell, James P. Donnell, and 
ni J. G. Holmes, ex’rs of M. W. Beltzhoover, deceased, or their succes- 
sors, the sum of one thousand dollars, lawful money of the United 

States, firmly by these presents. 


r & Sealed with our seals and dated at Pittsburgh this 12th day of 
ow- May, A. D. 1885. 

iled : Whereas lately at a session of the circuit court of the United 
‘est- States for the western district of Pennsylvania, in a suit depending 
=n in said court between David Hostetter, surviving partner of the firm 
3.76 of Hostetter & ‘Smith, libellants, and R. C. Gray and A. H. Miller, 
ing W. A. Caldwell, James P. Donnell, and J. G. Holmes, executors of 
a M. W. Beltzhoover, deceased, owners of the steam tug “ Iron Mount- 
“ans ain” and barge “ Ironsides No. 3,” a final judgment and decree was 
orth rendered against the said David Hostetter, surviving partner of the 
sup- firm of Hostetter & Smith. 

v—o tH 
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And whereas David Hostetier, surviving partner of the 
Hostetter & Sinith, has obtained an appeal to remove said « 
the Supreme Court of the United States : 


firm of 


ise to 


7) Now the condition of this obligation is such tha’ if the 
said David Hostetter, appellant, shall proseeute his appeal to 
effect and answer all costs that may accrue against or be che rged to 
him if he fail to make his plea good, then this obligation to }= void ; 
otherwise to be and remain in full foree and virtue. 
Witness our hands and seals this 12th day of May, A. D. | 380. 
D. HOSTETTER. PSE AL. 
CHAS. 8. FRISBEE. |{: Ale] 
Rk. S. ROBB. SEAL. | 
Signed and sealed in presence of— 
A. H. CLARKE. 
Indorsement: No. 3. Nov’r term, 1882. David Hostetter +s. R 
(. Gray etal. Filed May 12, 1S8o. 
And now, May 12, 1885, the within bond approved by the court. 
v4 Assigninents of Lrror. 
In the United States Supreme Court. October Term, 1855. In 
Admiralty. 
Hosrerrer & Suir, Libellants and Appellants, ) 
Us, _—— ~" 
R.C. Gray ef al., Respondents and Appellees. 
Appeal trom the U.S. circuit court, western district of I  nnsyl- 
vanla, No.3. November term, 1882. In admiralty. 
Ist. The court erred in the conclusion of fact “that it his been 


the general usage in the Pittsburgh and New Orleans barg 
coeval with the commencement of the business and = col 
practiced, when cargo is to be taken on en route to the 

destination at several points in the same neighborhood to ls 
tic up the tow or fleet of barges at the more commodious at 
landings and detach from the tow the barge or barges desig: 


trade, 


-tantly 
port of 


| and 
safer 


¥ 
ited to 


receive such cargo and tow the same to the several points wl ore the 
eargo may be stored, whether up or down stream or across the river,” 
because there Is not any proof that such pretended usage i- “ con- 

stantly practiced” — because this conclusion of fact is too 
re indefinite. There is no evidence to prove that anv barge 


deviated by going back down stream to procure adi 
cargo While “en route” from New Orleans to Pittsburgh. 


‘ional 


i ec eVl- 


dence does not show that any barges or boats “en route” from Pitts- 
burgh to New Orleans, and partly loaded at the former place with 


cargo for New Orleans, have ever deviated or returned upstream 
for additional cargo or for any cause whatsoever, except the barge 


In 
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of respondents at the time of the sinking and loss for which this 
cause Was instituted, so that in point of fact it was not a custom. 
The evidence only shows an occasional deviation with empty barges, 
so that through shippers are subjected to no risk whatever. 

2d. ‘The fourth finding of fact that at the time of the sinking of the 
barge “ Ironsides No. 3” it was the general and established usage 
for barges towed by steam vessels in the Pittsburgh & New Orleans 
trade having cargo to receive at New York Landing and other points 
hetween there and Mt. Vernon, Indiana, to land and tie up the 
fleet at the latter place and tow back for such cargo the barge upon 
which it was to be placed, and that the course pursued by the 
[ron Mountain on the occasion in question was in conformity with 
such usage of trade” is also erroneous: Ist, it assumes that Mt. 

Vernon is a safer landing than New York landing, of which 
76 all the proof is to the contrary and as is clearly shown by 

the Government survey, marked as an exhibit in this case ; 
2d, it assumes a knowledge of cargo at New York Landing before 
reaching Mt. Vernon, of which there is not any proof whatever. 
The testimony only shows that after arriving at Mt. Vernon the 
master was solicited to go back upstream to New York landing. 

dd. The conclusion of law by which the pretended custom of de- 
viation or subjecting the through shipper to an unlimited peril is 
legalized is manifestly error, because it is against public policy, 
vicious, indefinite, uncertain, undeterminate, and vague, and for 
these reasons ought not to prevail. | 

4th. The rules of court require libellants to file requests for find- 
ings of fact and of law, which rule was complied with, yet the 
court neglected to pass upon said requests for findings, either. by re- 
fusing or allowing them or any of them, which is now excepted to 
as error. 

Sth. The court erred in dismissing the libel with costs. 

A. H. CLARKE, 
Proctor for Libellants and Appellants. 


Indorsed: U.S. Supreme Court. No. —. Oct. T., 1885. In ad- 
miralty. Hostetter & Smith, libellants and appellants, versus R. C. 
Giray et al., respondents & appellees. Assignments of error. Filed 
Sept. 29, 1885. A. H. Clarke. 


rai WestrERN District or PENNSYLVANIA, 88: 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. Nov’r Term, 1582. 


Hostetter & SMITH ) 
rE. . No. 3. 
R.C. Gray eal. J 


I. H. D. Gamble, clerk of the circuit court of the United States 
for the said district, do hereby certify that the annexed and forego- 
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ing pages contain a true copy of the record and proceedinys in the 
above-entitled case so full and entire as the same remains °f record 
and on file in my office. 


In testimony whereof I have hereunto signed my nime and 
affixed the seal of the said court, at Pittsburgh, this 5th da‘ ot Ucto- 
ber, A. D. 1585. 

[Seal of the U. 8. Circuit Court, W. D. Penn. ] 


H. D. GAMBLE, Clerk. 


WeE.TERN District or PENNSYLVANIA, 88: 


I, M. W. Acheson, judge of the United States district court for 
said district, presiding in the U.S. cireuit court, do here)y certify 
that H. D. Gamble above named was, at the time of miking the 
above certificate, and is now, clerk of the said court, an: that the 
said certificate made by him is in due form of law. 

Pittsburgh, October 5th, 1885. 

M. W. ACHESON, 
Judge Presiding in the U. 8. Cireu:! Court. 


[Endorsed :] No. —. — term, 1S—. —— Es 
75 Unitrep STATES OF AMERICA, @ 


- . . . . ’ set 
Western District of Pennsylvania, | 


To R. C. Gray and Alexander IT. Miller, W. A. Caldwell, | ames P. 
Donnell, and J. G. IHlolmes, executors of M. W. Beltzhc.-ver, de- 
ceased, late owners of the steam tug “ [ron Mountain” aid barge 
“Tronsides No. 5, Greeting: ” 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washingt : 
on the second Monday of October next, pursuant to an apy ca! filed 
in the clerk’s office of the United States cireuit court, where): David 
Hostetter, surviving partner of the firm of Hostetter & Smit :, libel- 
lant, is appellant and you are appellees, to show cause, if ar v there 
be, why the judgment rendered against the said appeilant, »- in the 
said appeal mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 


Witness my hand this 18th day of Sept., 1885. 
[Seal of the U.S. Circuit Court, W. D. Penn.) 
M. W. ACHESON, 
Judge of U.S. Circuit Court. 


Attest: H. D. GAMBLE, 
Clerk U.S. Circuit Court, West Dist. of /°c. 
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Service accepted this 19th day of Sept., 1885. 
KNOX anp REED, 
Per C. S. C. 


[Endorsed :] No. —. —— term, 18S—. —— 
Citation. 

Endorsed on cover: W. Pennsylvania C. C. U. S. No. 344. 
David Hostetter, surviving partner of the firm of Hostetter & Smith, 
appellant, vs. R. C. Gray and Alexander H. Miller, W. A. Caldwell, 
James P. Donnell, and J. G. Holmes, executors of M. W. Beltzhoover, 
deceased. Filed October 7, 1885. 
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OCTOBER TERM. 1883: No.-344. 


Jeive 


DAVID HOSTETTER, Surviving Partner of the 
firm of Hosrerrer & Surru, Appellants, 
C. GRAY AND ALEAANDER MILLER, W. 
A. CALDWELL, JAMES P. DONNELL AND 
|. G. HOLMES, Executors of M. W. BEi-TZ- 
HOOVER, Deceased. 


IN ADMIRALTY. 


Briar OF APPELLANT 


A. H. CLARKE, 
Prod lor for a I pop Lhand. 
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Supreme Court of the United tates 


OCTOBER TERM: 1887; No. 344. 


DAVID HOSTETTER, Surviving Partner of the 
firm of Hostetter & Situ, Appellants, 
_ 
R. C. GRAY AND ALEXANDER MILLER, W. 
A. CALDWELL, JAMES P. DONNELL AND 
J]. G. HOLMES, Executors of M. W. BELTZ- 
HOOVER, Deceased. 


Avpeal from the Circuit Court of the United 
States for the Western District of Penn'a. 


BRIEF OF APPELLANT. 


A. H, CLARKE, 
Proctor for Appellant. 


—————==— rs ei te AEE 


STATEMENT OF THE CASE, 


Appellees’ steam tug “Iron Mountain” left Pittsburg for New Or- 
leans Deeember 6, 1874, having in tow (according to the Profest,) 
three barges, the ‘‘Ironsides No. 3,’’ which took on about soo tons of 
general merchandise, and the ‘‘Giant No. 2,’’ and “‘Ironsides No. 4,”’ 
both fully loaded. ‘The tug and barges arrived at Mt. Vernon, In- 
diana, safely, where the master, learning of additional cargo which 
could be procured at landings already passed, detached the barge ‘‘Iron- 
sides No. 3,’’ upon which had been loaded appellant’s goods at Pitts- 
burg, consigned to New Orleans, from the other barges and towed it 
up stream to landings on the Indiana side of the river, took on board 
from four to six hundred sacks of corn, and while thus engaged ap- 
plication was made for the barge to gostill further up the stream, and to 
the Kentucky side, to New York Landing, which is five miles by 
water and four by land above Mt. Vernon, the point turned back or 
deviated from, with an intervening sand bar. The tug and barge 
proceeded on up stream to New York Landing, and loaded about 
1,500 sacks of corn, then dropped down a quarter or half mile 
to Whitmon’s Landing, Kentucky, and loaded corn all day. In 
leaving Whitmon’s December 18, 1874, by -backing.out (not rownd- 
ing out, as stated in answer,) and before getting underway or even 
straightened down the river, the barge sunk. Nothing is said in the 
Protest executed at the time in reference to the urning back from Mt. 
Vernon, but it is therein stated that the steamboat ‘Iron Mountain’’ 
~ with ‘‘said barge in tow, was descending the river, and had reach- 
eda point about one mile below New York Lindiag, when said barge, 
it is supposed, struck some unseen obstruction, * * * and that 
the accident. occurred as described and not otherwise.”’ 

Appellants in the suit instituted to recover for the value of their 
goods lost, charged breach of contract in the manner of loading the 
barge at Pittsburg, negligence in loading the corn and handling or 
navigating the barge, and deviation. Appellees admitted the fact of 
having turned back or deviated, bnt denied the other charges. It is 
claimed by Appellees that the deviation was sanctioned by custom 
and usage. The libel appears on pages 3, 4, 5 and 6, and supple- 
mental libel on pages 14 and 15 of the Transcript of Record. 

There is no contention regarding the value of the goods lost, to 
wit: $10,153.76. 

The appeal was from the District to the Circuit Court, and to the 
Supreme Court, 


BRIEF, 


! The questions to which appellants are presumably obliged to be 
confined, are: What constitutes a deviation; and what a custom or 
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usage, binding upon a shipper from Pittsburg to New Orleans 
direct. 
Deviation is defined to be ‘‘ a voluntary departure without necessity 
from the regular and actual course of the voyage.”’ 
It must be a necessity, otherwise the carrier is responsible. 
The Delaware—14, Wallace, 579. 
Park on Ins., 294. 
Phenix Ins. Co., vs. Cochran, 1 Smith, 154, (Pa.) 
An unnecessary deviation would discharge the insurance. 
Colls vs. Marine Ins. Co., 3 Wash., C, Ct., Rept., 159. 
Davis vs. Jarrett, 6, Bing, 716. 
The shortness of the time or dis/ance of the deviation is imma- 
terial. 
Maryland Ins. Co, vs. Leroy, 7, Crauch, 30. 
‘‘ The law appreciable to deviation applies equally to and is in full 
‘* force on all river and lake navigation.’’ 
Jolly vs. Ohio Ins. Co., Wright’s Repts., 539, (O-) 
‘‘It matters not how short may be the deviation, nor how harm- 
‘* less, nor, indeed, does it aid that it should be shown the alteration 
**made a safer voyage.” 
Ge, H> Zig STR 
In Brown vs. Tayleur, 4 Addison & Ellis, 241, Coleridgesays: ‘‘ It 
makes a difference whether a ship stays at one place to load or goes 
on a roving voyage to pick up a cargo.” So in the case at bar. 
The carrier, after steaming eight hundred and nineteen miles, com— 
mences a roving voyage to pick up acargo. Had the boat stopped 
at New York Landing, (and the Government survey clearly es- 
tablishes the fact that it is a safer harbor than Mt. Vernon,) on her 
way down, appellants would have only been subjected to a single, 
instead of a three-fold risk. Appe'lees ‘‘ fished” up stream from 
Mt. Vernon, and then ‘’fished’’ down. It will be seen that the 
steamboat and barge were obliged to steam over a bar, and that in 
going into Whitmon’s Landing a dangerous place was found, if the 
appellee’s testimony be true. 
The rule of law is that a ship must visit such ports in the geograph- 
ical order of their distance from the port of departure. 
Clason vs. Simmonds, 6 Term Rep., 553. 16 Pick., 303. 
2 Johns, 264. 
‘“‘It is his right and duty in an unforseen exigency when the safety 
*‘ of the goods require it and the consent of the owner may be fairly 
‘‘ presumed, to deviate from the letter of instructions, and notify him 
‘‘ of such deviations; but when the deviation is unnecessary and for 
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‘* the mere convenience of the carrier he assumes the risk of conse- 
‘** quent injury and remains responsible as an insurer.’’ 
Dwight Johnson vs. the N. Y. C. R. R. Co., 33 N. Y., 610. 
The case of Lowry vs. Russell, 8 Pick., 360, is cited in support of 
a theory that a vessel may deviate as far as thirty miles from a direct 
course. In the above case the vessel was bound from New York to 
Georgetown, D. C. Put into Norfolk to discharge freight. Now, 
like Cairo for the New Orleans boats, Norfolk has always been a prin- 
cipal port to stop at for coasting vesse's. Besides, it is fair to cite this 
case as one decided upon custom and usage alone, when it appears that 
another reason assigned in the opinion of the Court was that plain. 
tiffs had notice when they shipped their sugar that the vessel was to 
stop at. Norfolk, a painted sign was hung up in the shrouds, and she 
was duly advertised in two newspapers, one of which was taken by 
plaintiffs. Quite a contrast to the deviation in this case. Captain 
Dunlap denies it as a question of fact, and Captain Grammer says this 
turning back for freight is done ‘‘ in the night,” * * * * ‘*and 
I have never consulted a shipper about it.’’ 
The Appellees have escaped by reason of having satisfied the Court 
below that this remarkable mode of navigation is a custom, 
The learned Judge in the District Court in his opinion (p. 21) says 
ae eer the testimony of Appellants’ witnesses ‘“is principally of a negative 
y character,’’ (upon the question of custom.) In so finding he must 
have ignored the testimony of James Barnard, of the Board of Under- 
writers of St, Lonis, an old steamboatman, James A. Bartlett, Vice- 
ee President of the Marine Insurance Co. of St. Louis, F. A. Bacon, T. 
W. Taylor, Charles H. Campbell, and many other Presidents and 
agents of insurance companies, marine adjusters, manufacturers and 
merchants in Cincinnati, Evansville and St. Louis, and were we per- 


mitted to read from the testimony it would surely satisfy this Court 
{ : that said witnesses were well qualified to testify, and far better than 


the interested witnesses of Appellees, who practiced this manneg of 
deviation for their own special profit. 
What is necessary to constitute a custom binding upon a shipper at 


in Pittsburg ? 
I In ‘* The Reeside,’’ 2 Sumner, 567, and approved in Hone vs. Mu- 
7 tual Safety Insurance Co., 1 Sandf., 137, Mr. Justice Storysaid: ‘‘I 


own myself no friend to the almost indiscriminate habit of late years 

of setting up particular usages or customs 1n almost all kinds of busi- 

~ - ness or trades to control, vary, or annul the general liabilities of par- 

ties under the common law as under the commercial law, It has long 

appeared to me that there is no small danger in admitting such loose 

and inconclusive usages and customs, often unknown to particular par- 

. ties, and always liable to great misunderstanding and misrepresentation 
ind abuse, 


PA 


It was held in Simmons vs. Law, 8 Bosw. (N. Y.) 213, that ‘ evi- 
‘dence of custom was inadmissible to give a construction to the bill 
‘* of lading in conflict with the obvious meaning of its language, or its 
‘‘ clear legal import.’’ The bill of lading, in this case, states that the 
goods were to be delivered without delay at New Orleans. 

Going out of the direct course for freight, sometimes followed and 
at others not, does not establish a usage which is binding. 

Clason vs. Simmonds, Supra. 
Morsden vs. Reed, 3 East, (K. B.) 577. 

When parties in the same tiade or business differ as to the existence 
of a custom it cannot be regarded. 

Collings vs. Hope, 3 Wash. C, Ct. R., 149. 

It must be known by those it will effect. 

Adams vs. Otterback, 15 How, 539. 

In the case at bar it is entirely optional with the carrier whether he 
will go back 5, 10, or 50 miles or not; hence invalid for uncertainty. 
To be binding it must be current, and not dependent upon the pleas- 
ure of whim of the carrier, consistent and reasonable, 

‘It should receive the tacit acquiescence of all classes engaged in 
‘* the trade which it 1s sought to effect and control,’’ 

Dizon vs. Dunham, 14 Ill. 324. 

Acts of accommodation or indulgence do not constitute a custom. 
If two customs are contradictory or antagonistic, both cannot have 
been established by mutual consent. 

Browne on Usage and Customs, 16. 

Twenty instances may have occurred of vessels going from Kings- 
ton, Jamaica, to the island of Amber, and to Cora for mules, and then 
back to Amber, instead of going to Kingston, but i¢ is no proof of a 
usage. It must be uniformly pursued, uniform and fixed. 

‘ Martin vs. Del. Ins. Co., 2 Wash, C. Ct., 255. 

In Wayne vs. St. Bt. Genl. Pike, 16 Ohio, 425, testimony of mer- 
chants at termini of voyage to disprove usage of steamboat referred to: 
‘“* They never heard of any such custom, etc."’ 

An unreasonable custom not sustained. 

Coleman vs. Chadwick, 80 P. St., 8t. 
The rule that a custom must be certain and uniform is strictly ap- 
plied to usage of trade. 
Wallace vs. Morgan, 23 Ind., 399. 
‘* A usage of trade to which no limit is assigned is bad,”’ 
Dunn vs. City of London Brewing Company, 
L. R., 8 Eq , 155. 


The so called custom of steaming up and down the river, indiscri- 
minately, with goods shipped to go through direct to the terminus of 
the voyage, must surely be deemed ‘‘ bad.’’ There is apparently no 
limit to it. | 

Evidence of a custom in New Orleans, Cincinnati, and Louisville 
held not to be sufficient to prove a general custom of merchants upon 
the Mississippi River and its tributaries, 


Walsh vs. Frank, 19 Ark., 270. 


In 1 Watts (Pa.), 360, Chief Justice Gibson says: ‘‘ Nothing 
should be more pertinaciously resisted than these attempts to transfer 
the functions of the judge from the bench to the witness stand, by 
evidence of customs in derogation of the general law, that would in- 
volve the responsibilities of the parties in rules whose existence per- 
haps they had no reason to suspect before they came to be applied to 
their rights. Ifthe existence of a law be so obscure as to be known 
to the constitutional expositors of it only through the evidence of 
witnesses, it is no extravagant assumption to take for granted that the 
party to be affected was ignorant of it at the time when the knowledge 
of it wou'd have been mest material to him; and to try a man’s ac- 
tions by a rule he had no opportunity to become acquainted with 
beforehand is the very worst species of tyranny.”’ 

In Strong vs. Grand Trunk Railway Co., 15 Michigan, 206, 
Cooley, C. J., said ; ‘‘ Special customs are so liable to create con- 
fusion of legal rules in directions not contemplated in their adoption, 
that they are admitied into law with great reluctance ; and it is not 
often a hardship to parties to reject a custom so long as they are left 
free to make their own bargains, and can incorporate it in their con- 
tracts if they see fit.’’ 

‘* A custom to be valid in this country must be sufficiently ancient 
to be fully established and known fo all who are to be bound by it.’’ 
Same. 

There is no proof Appellants had any direct knowledge of the 
so-called custom. Had they supposed their goods were to be sub- 
jected to the delay and increased risk, the presumption is they would 
have either shipped by rail, or insured. And ‘‘proof of knowledge as 
‘‘a matter of fact is required to give effect to any and all particular 
‘‘usages not of so general a nathre as to permit a presumption of 
‘*knowledge.”’ . 

Barrett vs Williamson, 4 McLean, 589. 

In Steamboat “Albatross” vs. Wayne, 16 Ohio Repts., 513, 
a contract made at Cincinnati, Ohio, for the delivery of gocds at 
Memphis. The Court held a local custom at Memphis, regulating the 
mode of delivering goods is not binding on shippers at Cincin- 
nati, Ohio, unless known to merchants and shippers there. 
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The Court further said: ‘‘That it could not, with any proprie- 
ty, say, that a contract made at Cincinnati, Ohic, was made in refer- 
ence to a custom unknown to one of the parties at that place, and un- 
known to those residing there and engaged in the Memphis trade. 
It is misapplying legal terms to call a local practice, not known to 
persons generally engaged in the Memphis trade, a usage, ora Cus- 
tom, or a general custom.”’ 

‘‘But to give it this force, notoriety, uniformity, reasonableness, 
and public rcquiescence in it are requisite.”’ 

In Wilson vs. Bauman, 80 Illinois, 493, a usage of architects was 
attempted to be proved, and the defendant in the lower court was not 
allowed to show there was no such usage except by architects, This 
ruling was held to be error by the Supreme Court, and further held, 
“such customs must be as well known to builders and contracts as to 
architects.”’ ' 

To apply this rule it should have been shown shippers and insurers 
knew of such custom as weil as carriers, but none were called by Ap- 
pellees for that purpose. 

The learned Judge of the District Court, in his opinion (page 19, 
of record,) quotes from the testimony in chief appellee’s witness, 
Branch, in support of the theory of custom, or deviation, but it is. 
hardly possible he could have noticed the cross-examination, for in 
that the witness says: ‘‘/ know of no case of Pittsburg freight, 
(boat) except the ‘tron Mountain.’ Those others were principally 
in the grain and salt business ’’—which was local.. And Page, an- 
other witness quoted in said opinion, says on cross-examination: 
“ I cannot remember any boats loaded, or partly loaded, at Pitts- 
burg going back up the river.’’ The testimony at best only proved 
a local practice, indulged in by “ hungry ’’ steamboats, and even then 
they usually detached an empty -barge and towed back up stream. 
How can such practices be considered as binding upon the through 
shipper from Pittsburg to New Orleans? Is not such a custom 
against public policy, pernicious and bad? If allowed to prevail 
it subjects the whole internal commerce of the west to the whims and 
caprices of common carriers, indulged in for their own private gains, 
What reasonable man would ship goods, or what insurance company 
take a risk thereon, were it known they were to be subjected to a 
roving voyage up and down the rivers ad infinitum. 

A. H. CLARKE, 
Proctor for Appellants. 
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Supreme Keust sf the Yuited States, 
| No. 3 OCTOBER TERM, 1890. 


Appeal from the Circuit Court of the United States for the Western 


District of Pennsylvania. 


IN ADMIRALTY. 


D. HERBERT HOSTETTER, Administrator, &c., et al. 


AGAINST 


R. C. GRAY'S EXECUTORS, et al. 


Appellants’ Supplemental Brief of Authorities. 


ALBERT H. CLARKE, 
Proctor for Appellants 


PITTSBURGH 
Epwarp F. AnpeRsox, Book anp Jos Printer, 99 Firtu Avence. 


1890. 


IN THE 


Supreme Court of the United States, 
No. 3 OCTOBER TERM, 1890. 
D. HERBERT HOSTETTER, ADMINISTRATOR, 


AGAINST 


R. C. GRAY’S EXECUTORS, ET AL. 


<> 


APPELLANT'S SUPPLEMENTAL BRIEF OF 
AUTHORITIES, 


The ease of the Amazon Insurance Co, against the steamboat, 4 A 
Iron Mountain, reported in ———— Insurance Reports, vol, 2, deny 3 | , 
cision by Swing, J., was brought to recover for the value of flour ane, Meow 

mentioned in the pleadings in the case at bar, in both libel and 
answer (pages 4 and 12 of Record), and therefore falling under 
the provisions of section 6, rule 8, of this court, as to review. It 
was founded upon a former trial before Judge Gresham, U.S. Cir- 
cuit Court, at Evansville, in 1876, in which it was held that the 
boat returning “up the river * * * would void the poliey,” 
&e., and the insurance company having paid for the flour claimed 
to be subrogated to the rights of the shipper (plaintiff) as against 
the boat, exceptions were filed to the libel and overruled. The case 
before Judge Gresham is not reported, but reference is made to it 
in the Amazon Insurance case, supra, and to the fact of the defense 
of usage and custom to support the deviation practiced, It will be 
noticed the flour was on the same barge with the goods of appellant 


herein. Appellant's counsel only discovered this case of the Ama- 
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zon Insurance Co, after arriving in Washington the 20th inst., ba: 
claims it as an adjudicated authority, bearing direct upon the case at 
Issue, and entitled to consideration by this Honorable Court in iT? 
furtherance of a simple question of justice and equity. 

As respects a special custom in a particular trade or between par- 
ticular ports, even if there is a presumption that parties in t) 
business contract in reference to the custom, this presumption is 4 
best but a prima facie one liable to be rebutted by proof that it wa: 
unknown to the party against whom it is set up, and on the bein: 
so proved, no weight ought to be given to it. (Isakoson vs, Wil- 
liams, 26 Fed, Rep., 642.) 

To permit usage to govern and modify the law in relation to th 
dealings of parties, it must be uniform, certain and. sufficiently no 
torious to warrant the legal presumption that the parties contract 
with reference to it. (Citizens Bank of Baltimore vs. Grafflins, 3 
Md., 507, 1., 66.) 

Mere opinions of individuals will not establish a usage or cus 
tom. (Marine Nat. Bank vs. National Bank, 59 N. ¥., 67, xvi 
3805.) : 

A usage repugnant to the terms and objects of a written contrac: 
is not competent to vary or control it; neither can one be sustain 
in opposition to the established principles of law; and the law wil) 
hot vive sanetion to one that is absurd or unreasonable, (Rands| 
vs. Smith, 63 Me., 105, xvii, 2OO, and pote, ) 

[n an action against a telegraph company for a mistake in send- 
ing a message, evidence of a usage in a local office of the compan 
is inadmissible to vary the terms of the contract under which the 
message is sent. (Grinnell vs. W. U. T. Co., 113 Mass., 299, xviii., 
485. See Merchants and Miners Transportation Co, vs. Story, 60 
Md., 4, xxxiii., 293.) 

Practice of few persons in business in which many are engaged 
does not establish a custom which all persons who are engaged ia 
the same pursuit are presumed to know and recognize. (26 Me., 


116; 69 American Deeisions, 484.) 
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Parol evidence is admissible of custom existing on a particular 


river, exempting flat-boatmen from losses caused by the dangers of 


the river, although the bill of lading contain no such exception ; 
but to constitute a good custom it is requisite that it should have 
been uniform and so generally known and acquiesced in and so well 
established that the parties must be presumed to have contracted 
with reference to it. (Steele Vs. MeTyer’s Administrator, 31 Ala- 
hama, 660: 70 American Decisions, 516.) 

Customs or usages, to be legal and valid, must be reasonable and 
consistent with good morals and sound policy. (79 American De- 
cisions, 756.) Note—A custom which is unreasonable and unjust 
or contrary to law or public policy, is not binding. (Steamboat 
Keystone, 75 Id., 123.) 

Customs limited liability of common carrier cannot be shown. 
Where a quantity of cotton was delivered to a steamboat company 
for transportation, and a bill of lading given which only excepted 
them from ‘dangers of the river,” and the cotton, while being 
transported, was forcibly taken by or round body of men, the ear- 
rier, for the purpose of relieving his liability, will not be allowed 
to introduce parol evidence of a custom by which all carriers nava- 


gating the river were relieved from liability for losses so oceasioned 
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without fault or negligence of the carrier. 

Custom or usage, effect of which is to control rules of law, is in- 
admissible, as is one which tends to enlarge or restrict the explicit 
language of a contract. (40 Alabama, 184, Boon vs, Steamboat 
Belfast, 88 American Decisions, 761. See also opinion by Judge 
Story, in Schooner Reeside, 2 Sum., 567; Steele vs. MeTyler’s Ad- 
ministrator, supra, overruled.) : 


In so much as this decision as holds that parol evidence is admis- 


sible to show that by custom existing on a particular river, flat- 


boatmen were not responsible for a loss caused by dangers of the 


river, although the bill of lading contained no such exception. 


Evidence of custom is inadmissible to contravene any express 


contract or provision of law or principle of public policy, or to give 
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a meaning different from their natural import to plain, unambigi- 
ous words and phrases. (Barlow vs. Lambert, 65 American Dec., 
374. See American Dee., 578.) 


Generality of custom, which is unreasonable or dangerous, an 


productive of injury, cannot in any degree excuse an act done in 


conformity to it. (Hill vs. Portland, ete, R. R. Co., 55 Maine, 
18335; 92 American Decisions, OHOL.) 

Usage or customs among steamboats, that thev are not liable for 
the loss of live stock during transportation, will not relieve them 
from liability for loss through negligence, unless knowledge of suct: 
tisage or CuUStOM was brought home to the shipper. (Pitre Vs. ( Tutt, 


21 La. Annual, 679: 99 Ameriean Decisions, 749.) 
Respectfully submitted, 
ALBERT H, CLARKE, 
Proctor jor Appellant, 


October 27th, L890. 77 Diamond Street, Pittsburgh, Pa. 
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Since the decision in ** The Abbotsford,” 98 U. S., 440, and 
in ** The Benefactor,” 102 U.S... 214, it is conclusively deter- 
mined that the Act of February 16, 1875, entitled **An Act to 
facilitate the disposition of cases in the Supreme Court of the 
United States and for other purposes,” contines the cognizance 
of this Court in admiralty appeals to the **questions of law 
arising on the record and to such rulings excepted to at the time 
as may be presented by a bill of exceptions prepared as in 
actions at law.” 

The ** Francis Wright.” 105 U.S.. 387. 
The **Annie Lindsley,” 104 U.S.. 187. 
Ins. Co. vs. Allen, 121 U.S.. 71. 


There are tive assignments of error in this case. The first 
and second are upon conclusions of fact found by the Circuit 
Court. These are eliminated from further consideration by the 
Act and decisions above noted. 


The fourth assignment of error is based upon the failure of the 
Circuit Court to pass upon certain requests for findings ©! law 
and facts alleged to have been presented below. This «+*ign- 
ment, so far as it relates to the refusal to find facts as requ sted, 
may be met by observing that no exception was taken ther to at 
the time or at any subsequent time, and the matter 18 10° pre- 
sented to this Court hy any Ail] of erceptions. As to the fiilure 
to find the law as requested by appellant it is manifest th)» was 
not error as those conclusions were based upon the facts as 
proposed by him which the Court refused to adopt. 


The ‘Annie Lindsley,” 104 U. S., Ss. 


The third and fifth assignments of error were prelably 
designed to raise the only question that will be considered ‘ere, 
namely, do the facts as found justify the decree ‘ 


As found by the Circuit Justice the facts are: 


1. On December 6, 1874, the steam tow-boat ** Lron 4 ount- 
ain,” having in tow several barges (one called ** Ironsides \ », 3,”) 
partly loaded with a miscellaneous cargo, left Pittsburgh ound 
for New Orleans. = The libellants shipped by the barges 2,000 
boxes of bitters and eighteen boxes of show-cards, whic! were 
placed on ** Tronsides No. 3,” the bill of lading stipulatin: that 
the goods were **to be delivered without delay, in like good 
order, at the port of New Orleans, La., the dangers of naviy-xtion, 
fire and unavoidable accidents excepted.” =A copy of the hill of 
lading is annexed to the original libel. 


2. The tow-boat and her barges, after taking on ack itional 
‘argo at various intermediate places, arrived safely at Mt. \ ernon., 
Indiana, 819 miles below Pittsburgh, and landed to take on 
freight at the Mt. Vernon wharf-boat. The proprietors of the 
wharf-boat had engaged for the barges corn, which lay ; \\ed in 
sacks at two or three farm landings on the Indiana shi re, the 
furthest pile being about two miles above the wharf-bost. The 
tow-boat detached from the fleet the barge ** Ironsides )\ 0. 3,” 
which was but partly loaded, and proceeded with it upst:eam to 
these piles. After loading this corn the boat crossed th: river 
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with the barge and took on corn which was offered at two land- 
ings on the Kentucky side, viz.: New York landing, about three 
miles above the wharf-boat, and Whitmon’s landing, which is 
somewhat lower down. After taking on the corn at Whitmon’s 
the tow-boat started to return to her fleet, but while backing out 
in the river the barge suddenly took water and soon sunk, 
becoming a total wreck, the cargo, including the libellants’ 
goods, sustaining great damage. This occurred late in the 
evening of December 18, 1874. A protest, signed by the officers 
and some of the crew, was executed December 23, 1874, assigning 
as the cause of the disaster that the boat struck some unseen 
obstruction. Immediate notice by telegram of the sinking of the 
barge with their goods was given the libellants. 


3. That it has been the general usage in the Pittsburgh and 
New Orleans barge trade, coeval with the commencement of the 
business and constantly practiced where cargo is to be taken on 
en route to the port of destination at several points in the same 
neighborhood, to land and tie up the tow or fleet of barges at the 
more commodious and safer landing, and detach from the tow 
the barge, or barges, designated to receive such cargo, and tow 
the same to the several points where the cargo may be stored, 
whether up or down stream, or across the river. 


4. That at the time of the sinking of the barge ** Lronsides 
No. 3,” it was the general and established usage for barges towed 
by steam vessels in the Pittsburgh and New Orleans trade, 
having cargo to receive at New York landing, and other points 
between there and Mt. Vernon, Indiana, to land and tie up the 
fleet at the latter place and tow back for such cargo the barge 
upon which it was to be placed, and that the course pursued by 
the ‘Iron Mountain™ on the occasion in question was in 
conformity with such usage of the trade. 


5. That the usage so practiced at Mt. Vernon and elsewhere, 
as mentioned in the foregoing findings, tends to cheapen the 
cost of transportation, facilitates business, and conduces to the 
safety of the whole tow, and is, therefore, a reasonable useage. 
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6. That while the steam tow-boat ** Iron Mountain,” with the 
barge **Tronsides No. 3” in tow, was backing out from 5V hit- 
mon’s landing, and when out in the river, the barge struck some | 
unmarked, unknown and hidden object below the surface «{ the 
water, which caused her to take water and sink, and this, without 
negligence of the part of the tow-boat, or on the part of the 
tow-boat and barge, their agents or servants, and that it wos an 
unavoidable accident. 


The conclusion of law from the foregoing facts found ir that 
the respondents were not liable to the libellants for the loss, 
damage and injury complained of in the libel, and that the libel 
should be dismissed. 

JOSEPH P. BRADLEY 


(Freuit Susi. 


The exact question of law, therefore, is, did the course pu sued 
by the vessel under the circumstances amount to a deviation in 
law and render her owners insurers and liable for appel sats’ 
loss / 

Deviation has been detined by the Supreme Court of 4 «ssa- 
chussetts as ‘*a voluntary departure without necessity ©) rea- 
sonable cause from the regular and uwsva/ course of the vey ive. 

Coftin vs. Newburyport Insurance Company, # Massachussetts, 
436, 

‘* Usage is the predominating test as to deviation.” 

Philips on insurance, Sections 980-8 1, 

‘It is no deviation to touch and stay at a port out «f the 
course of a voyage, if such departure is within the usage «jf the 
trade.” (Lhid). 

‘* A vessel may stop at sva/ places for landing and takin in 
passengers and goods, and for other purposes, especially in river 
or coasting passages, whether under a policy of insurance ora 
bill of lading.” Philips on Ins., See. so, 

Lowry 7s. Russell, 8 Pick, 360. 3 Sand, N.Y. City Sup.. Ct. 
R. 26. | 

Usage will justify deflections and delay. Phil. on Ins,, (11:3, 

When a vessel on whose cargo insurance has been effected ¢:)s 
in descending a river at different places for the purpose of talking 
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in further cargo or passengers, such stoppages will not amount 
to a deviation, when proved to have been conformable to the 
usages of the trade, and of no unusual length. 

Lockett 7s. Merchants Ins. Co. of N. O.. 10 Robinson (La. ) 
Repts., 339. 

The nature and object of a voyage may justify intermediate 
voyages and sailing forwards and backwards. Philips, 1013. 

Ashley vs. Pratt, 16 M. & W. 

By a bill of lading expressing that goods are to be carried 
from one port to another, a direct voyage is prima facie intended; 
but this presumption may be controlled by a usage to stop at 
intermediate ports. 

Lowry vs. Russell, 8 Pick, 360. This case was a voyage from 
New York to Georgetown, D. C., the vessel went into Norfolk 
thirty wiles off her direct course, held no deviation, being in con- 
formity with the usage of that trade. 

Thatcher +s. MeCulloch, Olcott, 371. The ship Celia on a 
voyage from New Orleans to Northern ports went to Havana to 
get a full cargo—tinding nothing, then she went to Key West 
and took on cotton. She sailed from New Orleans with pigs of 
lead as ballast. Part of the lead was lost. On suit for freight 
the consignee set up this loss. 

JupDGE Betts: ** 1 think independently of any binding assent 
to the circuitous voyage, that the evidence establishes sufficiently 
the usage of trade in respect to voyages from New York to New 
Orleans in general ships at that season when freights are short, 
to have been to touch at Havana to complete their cargoes. * 

* The shipper must be supposed cognizant of this course 
of trade, and to have had it in view when the contract was 
entered into. and cannot therefore take exception to it because 
the deviation may effect his insyrance. Nor, probably would 
such departure from a direct voyage be a deviation which would 
affect the policy.” (This is in regard to going to Havana, the 
going to Key West was not customary). 

In the case of Origin vs. Jennings, | Camp, 505, which was a 
case where a vessel insured from Newfoundland to Portugal 
went into Sidney, Nova Scotia, for a cargo of coals, Lord Eldon 
ruled such subordinate voyage being in conformity to usage was 
not a deviation. 
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The case of Bentaloe vs. Pratt, Wal. C., Ct R. 58, wos an 
action on a policy on goods in the sloop Polly from the !a:. ‘ing 


at Providence, R. I, to the unlading at Baltimore. The \ossel 
put in at Newport and remained there eleven days. Hele this 
was no deviation if within the usage of the trade, and thar if 


. such usage existed the underwriters were bound to know it 

In Oliver vs. Md. Ins. Co., 7 Cranch, 490, where the risi was 
described **at and from Baltimore to Barcelona, and at and ‘rom 
Barcelona to Baltimore,” held per Marshall, C. J., no devistion 
to proceed from Barcelona to Salou, sixty miles for return cargo, 
if within the usage of the trade. 

Bulklev +s. Protection Insurance Co, 2 Paine, U.S. Circuit 
Court Reports, 82. In this case the policy described the vo. age 
‘*from Orocoke to St. Bartholomews, or St. Thomas, and #¢ and 
from thence to Tobasco, and at and from thence to New York.” 
Held that usage would justify touching at St. Bartholomew: and 
St. Thomas. Further, that ** where a policy describes a voy uge, 
the usages relating to such voyages are impliedly made & ~:~ of 
the contract Also, that ‘* underwriters are presumed to (ow 
the particular usages of the trade. All matters of ge: eral 
notoriety and equally open to the knowledge of both partic» are 
presumed to be known by both.” 

There are numerous cases ruling that intermediate voy ces, 


ss 
- 


sailing backward and forward, do not constitute a devistion 
where justified by usage, that every underwriter insuring ina 
particular trade is bound to know such usage, and that » cere 
intermediate ports are named in the policy, although the ruc of 
law is that the ship must visit such ports in the geograp ical 
order of their distance from the port of departure, yet this oder 
may he disregarded -in conformity with a general custoy) or 
usage. A custom, says Sir John Davis, * taketh beginning sind 
groweth to perfection in this manner: When a reasona}!: sect 
once done is found to be good and beneficial to the people. ond 
agreeable to their nature and disposition, then do they use i! ind 
practice it again and again, and so by often iteration and miuiti- 
plication of the act, it becometh a custom.” 

As said by Chief Justice Thompson in McMasters vs. P, K. R. 
Co,, 19 P. F. Smith, 377. ** Indeed the whole system of the |aw 
of common carriers grew out of customs moulded into form «nd 


made practical by the courts of England, and hence for a long 
time when suits were brought against persons engaged in the 
carriage of goods and merchandise, the action was called an 
action upon the custom of the realm. * * * It would be 
strange if the process of improvement by custom and usage is to 
stop just here and go no further. * * * In other words 
where the express words of the contract do not exclude it, usages 
of this kind in trade, which have a like effect when clearly 
established, are generally found in practice to exhibit a superior 
udaptedness to the convenience and wants of the community 
to those which are superseded by them, and in this way develop- 
ment and progress results.” 

The usages and customs of trade spring from the necessities 
of commerce and the law in its turn conforms to such usages. 
For instance, it is a rule. of law that a risk on a ship, or goods 
therein, commences only at the very port or place named in the 
policy as that from which the ship is to sail, or where the goods 
are to be loaded, and ends only when the ship has reached the 
port to which it is insured. But where the liability of the carrier 
for the receipt and delivery of goods is called in question, if a 
general usage can be shown that the ship is to sail, or the goods 
tu be taken, or the ship land, or the goods be discharged at another 
place than that named in the policy the underwriter or the insurer 
will he bound hy such usage. 

In Kingston vx. Knibbs, 1 Camp, 508, an action on a policy 
on a ship at and from Oporto to London, the ship having taken 
in a part of her cargo within the bar of Oporto, went outside to 
tuke in the remainder, when she was driven out to sea in a gale 
of wind and was captured. The defence was that the under- 
writers had not been informed that she was to take in any part 
of her cargo outside the bar. Several witnesses testified that it 
Was customary at Oporto to go outside the bar for cargo. Held 
by Lord Ellenborough, that the underwriters were bound to take 
notice of the usage and the plaintiff must recover. 

In- Moscow vs. Atkins, 3 Camps 200, the voyage was described 
in the policy, ** at and from the ship loading port or ports in 
Amelia Island to London.” There was no port in the island and 
ships never took cargo there. The vessel insured took her cargo 
at Tigre Island, several miles distance further up St. Mary’s 
River. 
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Lord Ellenborough: **The real question is whether there ias 
been a loading at Amelia Island within the meaning o° the 
parties when the policy was effected. — Strictly and locaily ‘| ere 
has been no loading at Amelia Island; ut 7t 78 possible the? in 
mercantile contracts Amelia Island may denominate a regi in 
which Tigre Island is comprehended. Essequibo has been | eld 
for some purpose to be part of Demarara, although the two set. 
tlements are quite distinct There is the more familiar ins!:ace 
of Westminster being considered in London, the general iiime 
for the metropolis: yet we know that in strictness London «aly 
comprehends the limits.of the city. The question here wi | be 
whether upon the evidence this cargo can be said to have | cen 
loaded at Amelia Island according to the usages of such von yes. 
If it was, the policy attached, although literally speakiny no 
part of the cargo had ever been on Amelia Island.” 

Not only will the usage of trade control the language o* the 
policy with respect to the terminus a quo, but also the tern) nus 
ad quem the vessel sails and may operate in favor of the in~ wer 
as well as the insured. As in the case of Gracie vs. Marine Ins. 
Co., 8 Cranech, 75, where it was proved that it was a custon: at 
the Port of Leghorn to unload goods shipped to that Port «1 the 
Lazaretto, it was held that one who had insured certain ooods 
‘till they were safely loaded at Leghorn ™ could not protect | vem 
on his policy after they were landed at the Lazaretto. 

So, likewise, may the description of the vovage in the policy 
be controlled by usage, as in the case of Pittsburgh Ins. Co. vs. 
Dravo & MeDonald, 2 W. N. C.. 194. Wherein the cargo of 
certain barges in tow of a steamboat was insured for # «/ reet 
trip from Pittsburgh to St. Louis. On arriving at the mouth of 
the Ohio river, three of the barges were left there, whili the 
steamer proceeded with the remaining barges to St. Louis, int ond- 
ing to return for the barges left, which were lost befor: her 
return. This practice was termed double tripping, as there 
heing evidence that the practice was a common one, the plaintiff 
recovered for the loss of the @rgo, holding that the namin, or 
describing a trip of voyages comprehends the usages incic «ital 
to it. 

Salvador +x. Hopkins, 3d Burr., 1707. It is said by | ord 
Mansfield that insurance companies are bound to take notic« of 


the usages and customs of the East India Company, and in 
Gregory vs. Christy **to understand a policy we must refer to 
the course of trade to which the policy relates.” 

Vallance vs. Dewar, 1 Campbell, 503. This was an action upon 
a policy of insurance on the ship Courier, and her freight and 
cargo at and from any port or ports in Newfoundland to one port 
of discharge in Portugal, or to any port or ports of the United 
Kingdom. The Courier arrived in Newfoundland in June, and 
was employed till the 13th of October in banking or fishing on 
the banks of that coast. She then began to take in a cargo and 
sailed for England on December 22d, and was lost. The defence 
was that the underwriters had not been informed that the ship 
was to be employed in banking while at Newfoundland, snd that 
by the banking their risk was increased, for by the delay ocea- 
sioned by the banking, their voyage home was turned from a 
summer to a winter voyage. The plaintiff said that according to 
established usage of the Newfoundland trade, ships after their 
arrival were employed in banking or making intermediate 
voyages. Of this as of every other usage of trade, the under- 
writers were bound to take notice. Lord Ellenborough said : 
** Things are presumed to go on in their ordinary course, and if 
un usage be general, though not uniform, the underwriters are 
hound to take note of it.” 

From the above authorities we assume it is clear that the 
course of the vessel having been in conformity with « general 
usage of the trade : ‘ta usage coeval with the commencement of 
the business and constantly practiced 2" a usage ** which tends to 
cheapen the cost of transportation, facilitates business, conduces - 
to the safety of the whole tow, and therefore a reasonah/e usage,” 


that it did not constitute deviation ang the decree below is 


right. a QAwes it ge of 
( PHILANDER C. KNOX, 


KNOX & REED, 
Proctors for y L ppellees. 
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DABLE GRAIN SHOVEL CO. VS. EDWARD E. FLINT ET AL., &€. 


l Pleas in the cireuit court of the United States of America 
for the northern district of Illinois. held at the United States 
court-rooms, in the city of Chicago, in the district aforesaid, before 


= . . . . . : . . 
the Hon. Henry W. Blodgett, judge of the district court of the United 
; States for the northern district of Illinois, on Monday, the thirty- 
‘ first day of Mareh, in the adjourned March term of said court, in 
the vear of our Lord one thousand eight hundred and ninety, and 
iar’ of our Independence the one hundrel and fourteenth year. 
WM. Il. BRADLEY, Clerk 
ff The DabLte GRAIN SHOVEL COMPANY | 
Vs I om 
. — ee lrespass on the Case. 
Epwarp E. Frint axnp James W. ODELL, | 
Composing the Firm of Flint, Odell & Co. J 
4 NORTHERN Disrricr or ILLinots, 


Be it remembered that on the twenty-sixth day of July, 1889, 
came the plaintiff, by its attorney, and filed in the clerk’s office of 
the clreuit court of the United States for the northern district of Ih- 
nois, at Chicago, in said district, its praecipe for'a writ of summons, 

ana also ul the same time filed its bond lor costs in said entitled 
é CUUSE ° which said precipe ana bond are in) the words and 
a figures following, to wil 


=~ i Oe ities = 


™ | ». ; 
Prevespe. 


United States Cireuit Court, Northern District of Illinois. 


a Toe DAaBLE GRAIN SHoOveL CoMPANy, Plaintiff, ) 

. a. > 

| hpint, OpeLt AND Co., Defendant. j 
| The clerk of the said court will issue a summons in the above- 


entitled case in a plea of trespass on the case, in damages of one 
hundred thousand dollars, and direct the same to the marshal to 
execute and make it returnable to October term of said court, A. 
D. 1889. : 
WM. ZIMMERMAN, 
Plaintiff ’s Atlorne y. 


July 26th, 1SS9. 


Wim. H. Bradley, clerk. 


(Endorsed :) Filed July 26, 185%. 


? THE DABLE GRAIN SHOVEL Cu. VS. 
3 Bond for Costs. 
UNITED STATES OF AMERICA, 


P as « 


Northern District of Illinois, Northern Division, | 
Circuit Court. October Term, A. D. 1889. 


The DABLE GRAIN SHOVEL COMPANY ] 
vs. -In Case. 
FuInt, OpELL AND Co. J 


| enter mvself security for costs In this cause and promise to pay 
all costs which Inay acerue Lo the Opposite party In this action cr to 
any of the officers of this court, and in default of payment by | ie 
plaintiff of any costs ordered or adjudged to be pad by it 1 hier Dy 
agree and stipulate that execution may Issue against my prop vty 
for any costs taxed against it. 

Dated this 26th day of July, A. D. 155%. 

WM. ZIMMERMA: 


(Endorsed:) Filed July 26, A. D. 1889.) Wim. H. Bradley, cl ok. 


a On the same day, to wit, on the twenty-sixth day of Jt vy, 

ISS, came the plaintiff, by its attorney, and filed in’ sid 
clerk’s office its declaration in said entitled cause; which said dew a- 
ration Is in the words and figures following, to wit: 


Declaration. 


Cireuit Court of the United States for the Northern Distriet of [| |- 
nots. October Term, A. D. (LSS) eighteen hundred and eig): 
nine. 


NORTHERN Districr oF ILLIXOIs, ss: 


The Dable Grain Shovel Co., plaintif, a corporation duly orgs 
ized and existing in due form under and by virtue of the laws 
the Siate of Illinois and having its principal office in the cits 
Chicago, brings this suit by Wm. Zimmerman, its attorney, again 
the firm of Flint, Odell & Co., of Chieago, Illinois, defendants, cf 
plea of trespass on the case: 

lor that whereas John Dable, of Chicago, Illinois, before and 
the time of his application for the hereinafter-mentioned letter: 
patents, was a citizen of the United States and was the true, orig 
inal, sole, and first inventor of certain new and useful machines, 
fully deseribed and claimed in the specications ot the letters prils 
ents hereinafter mentioned, and named in them each respectively 

an “improvement in machines for unloading railroad ears,’ 
D which were not known or used in this country and not pat- 
ented nor described in any printed publication in this or 
any foreign country before his invention thereof, and were not in 
public use or on sale for more than two years prior to his applics- 


- 
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tion for letters patents of the United States for them each respeet- 
ively. 

And for that whereas letters patent for one of the said inven- 
Lions, In due form of law, were, on the application of the said Jolin 
Dable, issued and delivered to him in the name of the United States 
of America and under the seal of the Patent Office of the United 
states, and were signed by the acting Secretary of the Interior and 
countersigned by the Commissioner of Patents, granting to the said 
Jolin Dable, his heirs, administrators, or assigns, for the term of 
seventeen (17) vears from the seventh (7) day of August, A. D. 
eighteen hundred and sixty-six (1866), the sole and exclusive right 
to make, use, and vend the said invention throughout the United 
States and the territories thereof. 

And for that whereas letters patent for another of said inventions, 
in due form of law, were, on the application of the said John Dable, 
issued and delivered to him in the name of the United States of 
America and under the seal of the Patent Office of the United States, 
and were signed by the acting Secretary of the Interior and counter- 

signed by the acting Commissioner of Patents, granting to 
6) the said John Dable, his executors, administrators, or assigns, 

for the term of seventeen (17) vears from the twenty-eighth 
(25) day of July, eighteen hundred ana sixty-eight (1868), the exelu- 
sive right to make, use, and vend the said invertion througnuout the 
United States and the territories thereof. 

And tor that whereas the plaintiff further says that the said in- 
ventions and machines so patented as aforesaid te the said inventor 
were and are capable of conjoint use each with the other in their 
several parts as one operative and entire machine. 

And for that whereas heretofore, to wit. on the elahth (S) day of 
1) cem ber, A. |. elglteen hundred and elglty (ISSO), the said John 
Dable, by an instrament in writing duly executed and delivered by 
him, and bearing date on last named day, did assign and transfer to 
the said Dable Grain Shovel Co., of Chicago, IL, all his rights, titles, 
and interests in and to said letters patents, and also all rights of ae- 
tion whatever accrued thereunder before the date of said assignment 
In said inventions, as by reference unto said Instrument being had 
will more fully and at large appear. 

And the plaintiff further savs that said Instrument in writing was 
duly recorded in the Patent Office of the United States 

And which the said letters patents, together with the said instru- 
ment of assignment or duly certified copies of the same, the plaintiff 

how brings Into court. , 
’ And the plaintiff further says that the said letters patents 

have by this court, before the Honorable Henry \W Blodgett, 
In the year A. D. eighteen hundred and seventy-three, in the Decem- 
ber term, on the chancery side thereof, wherein the said John Dable 
was plaintiff and George Armour ef al. defendants, been adjudged 
and decreed valid, as by reference to the record on file in this court 
will more fully and at large appear; yet the defendants, well know- 
ing the premises, but having contrived and wrongfully and inju- 
riously intended to injure the rightful owners of their rights secured 
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unto them by their said letters patents, and to deprive them of tl 
profits, benefits, and advantages which they might and otherwi 
would have derived and acquired from making, using, exercisit 
and vending of the said inventions, after the issue of the said lett: 
patents and before the bringing of this suit, and within the se 


Mt, 


term of years In the said letters patents mentioned as aforesaid, ur. i % 
lawfully and unjustly, without leave or license and against the wi 
of the plaint:fls, made and used divers devices, to wit, about sever 
teen (17) each of said machines, in rain elevators in the city 
i : . 


Chicago, which are known as the “ Rock Island Elevators” “A” an 
“B,” respectively, in imitation of the said inventions patented to t! 

sald John Dable as aforesaid, and thereby hindered and pr 
8 vented the rightful owners, as above shown, in the sole us 

exercise, and enjoyment of the same, whereby, by reason « 
such infringement, they have sustained actual damages to 
amount of one hundred thousand dollars (SLO00,000).  Wiherefore, > 
force of the statutes of the United States, a right of action las a 
crued to the said plaintifl to recover the said actual damages atic 
such additional amount, not exceeding in the whole three times | 
amount of such actual damages as the court may see fit to adjuce 
and order, together with the costs of this suit. 

Yet the defendant, though often requested 50 to do, has never bial 
the same nor any part thereof, but has refused and still refuses so to 
do, to the injury of the said complainant; and therefore the plain 
brings this suit. ~ 

+ ’ * a => 
WM. ZIMMERMAN, 
Attorney for Plaintii. 


(endorsed :) Filed July 26, ISSO... Wim. IL. Bradley, clerk. 


) On the same day, to wit, on the twenty-sixth day of July, 
ISS, there issued out of said clerk’s office a writ of summon- - ~ 
In said entitled cause; which said writ, together with the return «| 
the marshal endorsed thereon, is in the words and figures following, 
to wit: 


Nu Militolte, 


Crreurir Court ov THE UNITED STATES OF AMERICA, | 


Northern District of Tlinois. ; BS: “a a 


The United States of Ameriea to the marshal of the northern distric o 
of Illinois, Greeting: 

We command vou tosummon Flint, Odell & Co., if found in you: 
district, to be and appear before our Judges of our circuit court o! 
the United States for the northern district of Tlinois on the first da 
of the next term thereof, to be helicn at Chieago, in the distric! 
aforesaid,on the first Monday of October next, to answer unto Dab! 
Grain Shovel Company, a corporation, &e., of a plea of trespass of 
the case, to its damage, as is alleged, of one hundred thousand do! 
lars; and have you then and there this writ. , . 


«=a 


o 
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Witness the Hon. Melville W. Fuller, Chief Justice of 
[seaL.] the Supreme Court of the United States of America, at 
Chicago aforesaid, this 26th day of July, in the vear of our 
Lord one thousand elghit hundred and SU, and of our Inde- 
10 pendence the 114th vear. 


WM. HL. BRADLEY, Clerk. 


Marshal's PR hur, 


I have served the within writ by reading the same to and within 
the presence and hearing of James W. Odell on the 26th day of 
August, A. D. ISS9, and Edward kK. Flint. therein named, on the 
28th day of August, 18S. 

I. Hi. MARSH, 
U.S. Marshal, 
by GEO. N. JONES. Deputy. 


(Endorsed :) Filed Aug. 28, A. D. ISso. Wm. HH. Bradley, clerk. 


? 


Afterward, to wit, on the fifth dav of October, 1SS9, came the de- 
fendants, by their attorneys, and filed in said clerk’s othee their pleas 
in said entitled cause; which said pleas are in the words and figures 
following, to wit: 


11 Pleas. 
Cjreuit Court of the United States, Northern Distriet of I}linois. 


The DaBLe GRAIN Stover Company | 

Us. | 

Eowarp EF. Furst axnp James W. Oper, Copartners by the | 
kirm Name of Flint, Odell & Co. | 


C‘ase. 


lirst plea. And now come the defendants, by Banning & Banning 
& Payson, their attorneys, and defend the wrong and injury, when, 
ete., and say that they are not guilty of the said supposed griev- 
ances above laid to their charge, or any or either of them,in manner 
and form as the plaintiff has above declared against them, and of 
this the defendants put themselves Upon the COUnLrY, 

Second plea. And for a further plea in this behalf the defendants 
suy that the plaintiil ought not to have or maintain its aforesaid 
action against them as to the several supposed causes of action in 
said declaration mentioned which accrued prior to July 26, 1884, 
bo cause they say that said seve ral SU pose d causes of action did not, 
nor did any or either of them, accrue to the plaintiff at any time 

within five Vears hext before the commencement of this sult, 
12 In manner and form as the plaintiff has above complained 

against them, and this the defendants are ready to verify; 
wherefore they pray judgment if the plaintiff ought to have or 
maintain its aforesaid action against them as to sald several Sup 
posed causes of action, 

Third plea. And for a further plea in this behalf the defendants 
say that the plaintiff ought not to have or maintain its aforesaid 
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action against them as to the several supposed causes of action in 
sald declaration mentioned which accrued prior to December 5. ISS 
because they say that the said John Dable did not and could no: 
assign or transfer said several supposed causes of action to the plait 
tiffin such a way as to enable it to matntain an action at law to r 
cover the same In its own name, and this the defendants are read 
to verify ; wherefore they pray Judgment if the plaintiff ought to 
have or maintain its aforesaid action against them as to said severe 
supposed causes of action. 

Fourth plea. And for a further plea in this behalf the defendant: 
say that the plaintiff ought not to have or maintain its aforesaid 
action against them, because thev sav that the only machines fo 


unloading grain from railroad cars ever used by them during the 


life of either of said patents set forth in said declaration wer 
15 constructed and put into use in their grain elevators by th: 

sald John Dable,and with his consent and allowanee, wlil': 
he was in their employ as superintendent of machinery, and prict 
to his application for either of said letters patent, and thereby ana 
by virtue of the statute In such case made and provided the defenc- 
ents became possessed of the right to use all said) machines during 
the life of each of said patents without lability to the said Jolin 
Dable or the plaintiff. and this the defendants are ready to verify ; 


wherefore they pray judgment if the plaintiff ought to have or 


maintain its aforesaid action against them. 
ifth plea. And for a further plea in this behalf the defendants 
Say that the plaintiff ought not to have or maintain its aforesaid 
action against them, because they say that the only machines for 
unloading grain from railroad cars ever used by them during the 
life of either of said patents set forth in said declaration were con- 
structed and put into use In their grain elevators by the said Jolin 
Dable, and with his consent and allowance, while he was in their 
employ as superintendent of machinery, and that all said Dable’s 
work In experimenting on or In making and perfecting said pre- 
tended inventions was conducted while he was in their employ, i 
the line of his employment, during the time for which he was paid 
by them, with their tools and machinery and wholly at their 
14 eXpehise, and the defendants thereby became bosst ssed of tin 
right to use said machines during the life of each of said 
patents, in which right the said John Dable and. the plaintiff after- 
war ls acqulesced for the period of about twenty-four Vears, and this 
the defendants are ready to verify ; wherefore thev prav judgment 
if the plaintiff ought to have or maintain its aforesaid action against 
them. 

Sixth plea. And fora further plea in this behalf the defendants 
sav that the plaintiff ought not to have or maintain its aforesaid 
action against them, because they say that in view of the mechanic 
arts, as the same were well known at the date of said alleged inven- 
tions, only mechanieal skill, as distinguished from the exereise of 
the inventive faculty, was required in making the pretended im- 
provements described and claimed in each of said letters patent, and 
this the defendants are ready to verify; wherefore they pray jud 
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ment if the plaintiff ought to have or maintain its aforesaid action 
against them. 

Seventh plea. And fora further plea in this behalf the defendants 
say that the plaintiff ought not to have or maintain its aforesaid 
action against them, because they say that neither of said patents 
set forth in said declaration disclosed, described, or claimed a pat- 

entable combination, within the meaning of the law, but that 
15 the subject-matter thereof and of each of them was a mere 

aggregation of old parts which continued to perform substan- 
tially the same functions in substantially the same way as before, 
without modifying the action of each other or being affected by their 
relation to each other, and this the defendants are ready to verify ; 
wherefore they pray judgment if the plaintiff ought to have or main- 
tain its aforesaid action against them. 

Pighth plea. And for a further plea in this behalf the defendants 
say that the plaintiff ought not to have or maintain its aforesaid 
action against them, because they say that the said John Dable was 
not the original and first inventor of the pretended ipventions and 
Improvements deseribed and claimed in said letters patent set forth 
in said declaration or either of them, but that said pretended inven- 
tions or improvements or substantial and material parts thereof 
were shown and deseribed in the following patents and printed pub- 
lications prior to his pretended invention thereof, to wit: 


lnited Slates Pati nfs. 


No. 1228, issued to A. Hathaway, July 9, 1839. 


paso, =“ “« E.S. Townsend, October 30, 1847. 
iicez, +“ “ P. B. Tyler, July 18, 1854. 
a. 6 “* 8. A. Fro“. January 23, 1830. 
.- i “ PF. W. Urann, March 13, 1855. 
© 15007 . “ CLS. Bruff, August 19, 1856. 
ee “ A.C. Frederick, December 1, 1857. 
212735, “ “ N. Adams, August 24, 1858. 
16 No. 1922 (reissue), issued to P. E. Palmer, April 11, 1865. 


= Wee, H. Khrenfeld, November 29, 
No. 27410, issued to Kelty & Harold, Mareh 6, 1S60. 
“ 31505, “ “ C. Wilson, February 19, 1861. 

1617 (reissue), issued to D. M. Cochran, February 16, 1864. 


“ 38913, “  “ W. . Redding, June 16, 1863. 
40466, o “A.C. Flint, November 3, 1863. 
“ 441ol, " Ballard & Sargent, September 15, 
LS6-4 
No. 43751. “ —“ Wilson, Spendelow & Watson, Aug. 
2, G4. 
No. 44937, “« «EE. M. Clark, November 8, 1864. 
“ 46785, “ © B. F. Dunning, March 14, 1865. 
“ 07902, : I. Kdson, August 21, 1866. 
“ 17088, " G. Gilmour, April 21, 1857. 


1853 (reissue), “ “ G. Focht, January 17, 1860. 
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No. 32856, issued to L. A. Beardsley, July 25, 1861. 
“45541, “  * Whiteomb & Paddock, July 12, 1864 
“ 796533, “ “J. i. Gustin, July 7, 1868. 


Print df Publications. 


Threatrum Machinarum, by Jacob Leopold. Leipsic, A. D. 172 
[n volume 2, pages 98,0, plate 15, and in volume 3, page 61 
plate 26. 

The Principles of Mechanies, by W. Emerson. London, 177: 
Page 211, piate 255, and page 241, figure 2389. 

The Repertory of Arts and Manufactures, ete. London. Volutm 
10 of 1799, pages 275, “4. 

And this the defendants are ready to verify; wherefore the 
pray judgment if the plaintiff ought to have or maintain its afor 
sald action against them. 

Ninth plea: And fora further plea in this behalf the d 
17 fendants say that the plaintil ought not to have or maintal 
Its aforesaid action against them so far as regards said pate 
No. $0276, because they say that the said John Dable had previous 
taken outa patent, to wit, patent No. 56906, in which he show: 
and described, but did not claim, substantially the same subje 
matter, and that by reason thereof heabandoned and dedicated sa 
subject-matter to the public, and this the defendants are ready 
verify ; wherefore they pray Judgment if the plaintiff ought to ha 
or maintain its aforesaid action against them, 

Tenth plea. And tor a.further plea In this behalf the defendat 
say that the plaintiff! ought not to have or maintain its aforesa 
action against them on account of the decision in said deelarati 
alleged to have been obtained in a suit against George Armour ai 
others, because they say that they Were hol directly or indirect 
parties to said suit or — AnV Way ¢ onnected therewith, and that sa 
decision was obtained by consent or on a record containing only 
partial and insuflicicut presentation of the priorartand of facts ¢ 
nected therewith aud with the making of said pretended Inventio! 
and that the defendants are in no way bound or ought to be pre 
diced thereby, and this the defendants are ready to verify ; wh 

fore thev pray Judgment if the plaintiff ought to have 
1S maintain its aforesaid action against them. 
BANNING & BANNING & PAYSON, 
Atlorneys for lh fendents 


(endorsed :) Filed Oct. 5, 1889. Wm. H. bradley, clerk. 


19 Afterward, to wit, on the thirtieth day of November, 18°29 
came the plaintill, by its attorney, and filed in said eler.'s 


office its replication to the pleas in said entiiled cause; which si d 
replication is In the words and figures following, to wit: 
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Re) lication. 


Circuit Court of the United States, Northern District of Illinois. 


THe Danie GRAIN SHOVEL COMPANY _ } 
vs. | 
Epwarp FE. Frixt and James W. Opett, Co- > Trespass on the Case. 
partners by the Firm Name of Flint, Odell | 
& Co. 


Ist. The plaintiff, as to the said plea of the defendants by them 
first above pleaded and whereof they put themselves upon the 
country, doth the like. 

2nd. And the said plaintiff, as to the plea of the said defendants 
by them secondly above pleaded, Says that the said plaintiff, by 
reason of anything by the said defendants im that plea alleged, 
ought not to be barred from having and malutaining its aforesaid 
action against the said defendants, because it says that the said 
several causes of action in the said declaration mentioned and each 

and every of them did accrue to the said plaintiff within six 
20 vears next before the commencement of this sult in manner 

and form as it, the said plaintit?, has above complained against 
the said defendants; and this the said plaintiff prays may be in- 
quired of by the country. | 

Wherefore it prays Judgment and its damages by it sustained by 
reason of the sald several grievances, to be adjudged to it. 

ord. And the said plaintiff, as to the plea of the said defendants 
by them thirdly above pleaded, says that the said plaintiff, by 
reason of anything by the said defendants in that plea alleged, 7 
ought net to be barred from having and maintaining its aforesaid 
action against the said defendants, because it says that the said John 
Dable assigned and transferred his rights under said patents in 
manner and form as provided by law; and this the said plaintiff 
prays may be inquired of by the country. 

Wherefore it prays judgment and its damages by it sustained by 
reason of the said several grievances, to be adjudged to it. 

dth. And the said plaintiff, as to the plea of the defendants by 
them fourthly above pleaded as to the said several trespasses in 
said plea attempted to be justified, says that the plaintiff, by reason 
of anything in said plea alleged, ought not to be barred from having 
and maintaining its action, because it says that the said defendants 

did not, by statute In such case made and provided, become 
21 possessed of the right to use all the said machines made ac- 

cording to John Dable’s invention of the said machines in 
manner and form as by the defendants alleged; and this the plain- 
tiff pravs may be inquired of by the country. 

Wherefore it prays judgment and its damages by it sustained by 
reason of the said several grievances, to be adjudged to it. 

oth. And the said plainulf, as to the plea of the defendants by 
them fifthly above pleaded as to the said several trespasses in said 
plea attempted to be justified, says that the said plaintiff, by reason of 
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anything by the said defendants in that plea alleged, ought 1 
be barred from having and maintaining its action, because it 
that the said John Dable made only one machine for unlo: 
grain from railroad cars of either kind mentioned in the de 
tion which could be ealled an experimental machine, made a 
expense of his emplovers or with their machinery and at thei: 
pense, We.; and as to the remaining number of machines, he te 
licensed nor acquiesced in the trespass of the defendants at any 
and this the plamtiflf prays thay be inquired Ol by the COUNTS 

Wherefore it pravs judgment and its damages by it sustatne 
reason of the committing of the said several grievances, to bi 

judged to it. 
22 Gth. And the plaintiff, as to the plea of the defen 

by them sixthiy above pieaded, says that the Inventions 
improvements in machines for unloading grain from railroad 
such as described and claimed in each of the letters patent to. 
Dable mentioned in the declaration of the said plaintiff were 
duced by the exercise of the inventive faculty; and this tie 
plaintiff? prays may be inquired of by the country. 

Wheretore it prays judgment and the damages by it susta:nec| 
reason of the committing of the said grievances, to be adjudged 

7th. And the plaintiff, as to the plea of the defendants by ¢ 
seventhly above pleaded, says that the subject-matter in each of - 
letters patent set forth in said declaration disclosed patentable C 
binations not before known or used in the arts to which the im 
tions deseribed and claimed in the said letters patent reiate : 
this the plaintiff prays may be inquired of by the country. 

Wherefore i pravs Judgment and the damages V It sustained 
reason of the committing of the said several grievances, to be 
judged to it. 

Sth. And the plarntill, as to the plea of the defendants by tt 
elghthly above pleaded, says that the substantial and materia! py 
of the inventions set out in the said letters patent to the said J 

Dable and mentioned by the plaintiffin its declarations w 
2. hol anticipated in the United States leiters patent for iny 

tions nor in the printed publications, or either of them, wh 
are set out and enumerated by number, title, &e., in the said eig! 
plea of the said defendants, but that the said John Dable was 
original and first and sole inventor of the improvement deseri| 
and claimed in his said several letters patent mentioned in the aby 
declaration; and this the said plaintiff prays may be inquired 
by the country. 

Wherefore it prays judgment and its damages by it sustainec 
reason of the said several crievances, to be adjudged to it. 

Mth. And the plaintiff, as to the plea of the defendants by th 
ninethly above pleaded, Says that the said John Dable did not sh 
and describe in his previous patent, to wit, number fifty-six thousa 
nine hundred and six (66,906), the inventions shown and deseril 
in his subsequent patent, to wit, number eighty thousand two hit 
dred and seventy-six (SO,276), and abandon and dedicate the su bye 
matter of said last patent to the public, as in the said ninth plea 
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leged; and this the said plaintiff prays may be inquired of by the 
country. 

Wherefore it prays judgment and the damages by it sustained by 
reason of the committing of the said several grievances, to be ad- 
judged to it. 

10th. And the said plaintiff, as to the plea of the defend- 
24 ants by them tenthly above pleaded as to the said several tres- 
passes In said plea attempted to be justified, says that the plain- 
tiff, by reason of anything in said plea alleged, ought not to be barred 
from having and maintaining its action, because it says that the 
sald defendants now before this court were part and parcel of a party, 
company, or combination who contested against the legal course 
through which the decision against the parties alleged in the decla- 
ration was obtained in favor of John Dable on a full and lawfully 
contested record ; and this the said plaintiff prays may be inquired 
of bv the country, 

Wherefore it prays judgment and its damages by it sustained by 
reason of the committing of the said trespasses, to be adjudged to it. 

WM. ZIMMERMAN, 
Attorney for Plaintiff. 


(Endorsed :) Filed Nov. 380, 1889. Wm. 1. Bradley, clerk. 


25 Afterward, to wit, on the twentv-eighth day of December, 

ISS9, came the defendants, by theie attorneys, and filed in 
said clerk’s office their demurrer to the replication in said entitled 
cause: which said demurrer is in the words and figures following, 
tO Wil: 


Demurrer. 


Cireuit Court of the United States. Northern District of [Illinois 


Toe Dapie GRAIN SHOVEL COMPANY 


Epwarp E. Puuxr and James W. Opect, Copartners by f~"°* 
the Firm Name of Flint, Odell & Co. 

The defendants, by Banning & Banning & Payson, their attor- 
nevs, come and defend, ete., when, ete., and say that the said rephi- 
cation of the plaintiff to the second plea of the defendants and the 
matters therein contained in manner and form as the same are 


above set forth are not safficient in law for the plaintiff to main- 
tain his aforesaid action, and that thev, the defendants, are not 
bound by lawto answer the same, and this they are ready to verify ; 
wherefore, for want of a sufficient replication in this beh lf, the de- 
fendants pray judgment, and that the platntff may be barred from 
maintaining his aforesaid action, ete. 
2t) 2nd. The defendants say that the said replication of the 
plaintiff to the third plea of the defendants and the matters 
therein contained in manner and form as the same are above set 
forth are not safficientin law for the platatif to maintain his afore- 
suid action, and that they, the defendants, are not bound by law to 
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answer the same, and this they are ready to verify; wherefore, for 
want of a sufficient replication in this behalf, the defendants ; ‘ay 
judgment, and that the plaintiff may be barred from maintain ng 
lis aforesaid action. 

ord. And the defendants, as to the said replications of the pi: in- 
tiff to the fourth, fifth, sixth, seventh, eighth, ninth, and tenth » as 
of the defendants, and which the plaintiff has prayed may be ‘n- 
quired of by the country, do the like. 

BANNING & BANNING & PAYSON, 
Altorneys for Defendan 


(indorsed :) Filed Dee. 28, 1889. Wm. H. Bradley, elerk. 
2 ee Afterward, to wit, on the fifteenth day of January, | 0, 
came the plaintiff, by its attorney, and filed in said ciei<s 
office its joinder in demurrer in said entitled cause; which sid 
joinder is in the words and figures following, to wit: 


Joinder Ln Dr nurresr. 
Cireuit Court of the United States, Northern District of [llinet 


THe DaBLe GRAIN SHOVEL CoMPANY | 
Epwarp Ei. Poixt and James W. Open, Co- } Trespass on the © 

parthers by the Firm Name of Flint, dell 

& Co. J 


as 
i 
. 


(nd the ‘plaintiff says that the said second and third counts of 
the replication and the matters therein contained in manner aid 
form as the same are above set forth are sufficient in law to hin ve 
and maintain its action, and this it 1s ready to verify. Wherefc 
inasinuch as the defendants have not answered the said second a: 
third counts of the replication nor hitherto in anv manner den | 
the same, the plaintiff prays judgment and its damages by it su -- 
tained by reason of the aforesaid trespass, to be adjudged to it, | 


(Eudorsed:) Filed Jan’y 15,1890. Wim. HL. Bradley, clerk. W 
Zimmerman, plaitiff’s attorney 


28 Afterward, to wit, on the fourth day of February, 18! 
there was filed in said elerk’s office a stipulation in said e 
titled cause; which said stipulation is in the words and figures { 
lowing, to wit: 
Stipulation. 
Cireuit Court of the United States, Northern District of Illinois. 


THe DABLE GRAIN SHOVEL COMPANY ) 
rs. . Case, 
Epwarp E. Frixt and Jawes W. Ope ct. J 


It is hereby stipulated by counsel that whenever the demurrer: 
to the plaintiff's replication to the defendants’ second and _ thir¢ 
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pleas are argued the above-entitled cause shall also be argued and 
submitted to the court, a jury being hereby waived on the following 
stipulation as to the defendants’ fourth and fifth pleas, namely: 
That the facts stated in said fourth and fifth pleas are as therein 
stated, except that John Dable, the patentee, claimed compensation 
from the defendants for the use of his invention covered by his let- 
ters patent sued on at the time he obtained said letters patent re- 
spectively, which claim the defendants refused to recognize. 
29 If the court hold that the facets stated in said pleas, with 
the additional facts above admitted, constitute a good defense 
to said action, then judgment is to be entered in the detendants’ 
favor; but if the court holds that said facts do not constitute a good 
defense, then the cause is to go on in the regular way, in which case 
this stipulation shall not prevent either party from showing any 
facts they may be able to prove in reference to the above matter. 
Chicago, January 29th, 1890. 
WM. ZIMMERMAN, Attorney for Plaintiff. 
BANNING & BANNING & PAYSON, 
Attorneys for Defendants. 


(Endorsed:) Filed Feb’y 4, 1890. Wm. H. Bradley, clerk. 


ov) On the same day, to wit,on the fourth day of February, 

LS9U, in the December term of said court, ISS9, in the reeord 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following eritry, to wit: 


Order. 


THe Dapie Gratin Suover Company | 

: vs, 7 — 

Epwakpb KE. Frixt and James W. Opetrt, Composing the { ~~~ 
Firm of Flint, Odell and Company. | 


Now connie the parties, by their attorneys, and now comes on to 
be heard the demurrer of the defendants to the plaintiff's replica- 
tion to the second and third pleas and the stipulation as to the fourth 
and fifth pleas and waiving a jury, filed herein, and after hearing 
the arguments of the counsel the court takes the same under advise- 
ment. | 
31 Afterward, to wit, on the thirty-first day of Mareh, 1890, 

there was filed in said clerk’s office the opinion of Judge 
Blodgett in said entitled cause; Which said opinion Is in the words 
and figures following, to wit: 


Opinion. 
DaBLE GRAIN SHOVEL COMPANY ) 
is, 
Epwakrp E. Fiuint et al. 


BiopGett, J.: 
This is an action at law for the alleged infringemeut of a patent 
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issued to John Dabl- on the 7th day of August, 1866, for an “ 
provement in machines for unloading railroad cars,” and a pa 
granted to the said John Dable on the 28th day of July, 186s 
an “improvement” upon said first-mentioned patent, which pat 
it is averred, were, on the 8th day of December, L880, duly assig 
to the plaintiff, together with all claims and rights of action for 
use of said’ patented devices, and by this action plaintiff seek 
recover damages for the use of the said patents, nol ouly since | 
came the assignee thereof, but for the use of the same by defend 
before such assignment. 

Defendants have interposed numerous pleas in the case, | 

deem it necessary to consider only the fourth, which Is in 
de stance that the only machines for unloading grain from 

road cars ever used by defendants during the life of e 
of said patents were constructed and put into use in defend 
grain elevators by the said patentee, Jolin Dable, and with his 
sent and allowance while he was in their employ as superinten 
of machinery and prior to his application for either of said | 
patent, whereby defendants claim that they became possessed o 
right to use all of said machines during the life of each of said 
ents without liability to the said John Dable or the plaintiff, a 
assignee. 

The parties have also filed a stipulation in the case admitting 
the facts stated in the fourth plea are true, but with the furthe: 
to be considered in connection with the facts stated in the pica 
the patentee when he obtained the patents in question dema 
compensation of the defendants for the use of his said inve 
By this stipulation the question submitted to the court is whi 
the plea states a valid defense to the action, admitting the fact 
Dable, when his patents were issued, demanded compensation 
defendants for their use. 

Section VIL of the act of March 3, 1539, 1n relation to pa 
vol. 5, Stats. at Large, page Jo4d, which was in foree at the time 
patents were granted and has substantially been in force sine 
time under the various re-enactments and revisions of the p 

laws, provides— 
Oe “That every person or corporation who hasor shall hav 

chased or constructed any newly invented machine, man 
ure, or composition of matter prior totheapplication by the iny 
or discoverer fora patent shall be held to possess the right to us 
vend to others to be used the specitic machine, manufacture, o1 
position of matter so made. or purchased without liability tli 
to the inventor or any other person Interested in such invent 

The allegation in this plea that the machines used by the ci 
ants were constructed by the patentee, John Dable, while in Ce 
ants’ employ and put into use in the defendants’ elevators b 
consent and allowance before he applied for his patents seems 
to make a complete defense under this statute, and the only 
tional fact brought into the case by the stipulation that wh 
received the patents, which must have been after they were ay 
for, Dable demanded compensation for the use of the patents 
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the defendants refused to recognize his rights thereto, does not, in 
my opinion, affect the defense raised by the plea, because if Dable 
had no right te compensation a demand could not give him such 
right. By the showing of the plea there was no patent upon these 
machines at the time they were constructed and put into use in the 
defendants’ elevator, and such construction and use, according to 
the statements of the plea, was with the consent and allowance of 
the patentee, 
St [ do not see how a case could be made to bring the defense 
more clearly within the provisions of the statute than is made 
by this plea, and the additional fact stated in the stipulation does 
not change the effect of the plea. 
The plea is therefore held to be a complete defense to the suit. 
Banning & Banning & Payson, for defendants; William Zimmer: 
nan, for plaintill. 


(endorsed :) Filed M’ech 31, 1890. Wim. H. Bradley, clerk. 


JO On the same day, to wit, on the thirty-first day of March, 

In the adjourned March term of said court, 1890, in the ree- 
ord of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, is the following entry, to Wit: 


Judament, 


THe Dapite Grain SuHovet Company — } 
io | 
Epwarp FE. Fuinr and James W. Oper, - Trespass on the Case. 
Composing the Firm of Flint, Odell & 
( 0. 


This cause having been heretofore subtmmitted to the court on the 
demurrer to the plaintiff’s replication to defendants’ second and 
third pleas and on a stipulation in writing waiving a Jury, and that 
the facts stated in defendants’ fourth and fifth pleas are true, with 
the further facet that the patentee, Johu Dable, at the time he ob- 
tained the patents sued upon herein, claimed compensation from 
defendants forthe use of his said Inventions, which claim defendants 
refused to recognize, and the court, being now fully advised in the 
premises, doth sustain the demurrer to said second and third pleas, 
and doth further find that the facts stated in said fourth plea and 
said stipulation constitute a good and complete defense in law to 
this action. 

The court therefore finds the issues of fact on the fourth 
ot and fifth pleas for the defendants, and doth upon the issue 
on said fourth plea order and adjudge that this cause be dis- 
missed, and that the defendants do have and recover of the plaintiff 
their costs herein to be taxed, and that they have execution therefor. 
oT Afterward, to wit, on twenty-third day of May, 1890, there 
was filed in said clerk’s office a bond in said entitled cause; 

which said bond is in the words and figures following, to wit: 
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Bond. 


& 


Know all men by these presents that we, The Dable Grain S| ovel 
Company of Chicago, Ilinois, are held and firmly bound unto Ed- 
ward EF. Flint and James W. Odell in the full and just sum of | sree 
hundred dollars, to be paid to the said Edward E. Flint and J mes 
W. Odell, certain attorney, executors, administrators, or assign. ; to 
which payment, well and truly to be made, we bind ourselve: our 
heirs, executors, and administrators, jointly and severally, by hese 
presents. 

Sealed with our seals and dated this fifth day of May, in the year 
of our Lord one thousand eight hundred and ninety. 

Whereas lately, at a trial in the circuit court of the United » ‘ates 
for the northern district of Illinois, in a suit depending in_ said 
court between The Dable Grain Shovel Company us plaintit! and 
Kdward KE. Flint and James W. Odell as defendants, judgmen was 
rendered against the said plain tit, and the said plaintil havin 4 ob- 
tained a writ of error and filed a copy thereof in the clerk’s flice 
of the said court to reverse the judgment in the aforesaid suit and 
a citation directed to the said Edward E. Flint and Jam: W. 

Odell, citing and admonishing them to be and apy ir at 
os al Supreme Court of the United States to be holden at‘. ash- 
ington the second Monday of October next: 

Now the condition of the above obligation is such that if th said 
The Dable Grain Shovel Company shall prosecute its said \ vit of 
error to effect and auswer all damages and costs if it fail toms ce its 
plea good, then the above obligation to be void; else to rem \in in 
full force and virtue. 

[Seal of Company. ] 
JAMES S. TAPPAN. [sh 0. 
C. W. ROBERTS, See’y. [si i 
Approved. 
H. W. BLODGETT, Judge. 


(Endorsed :) Filed May 25, 1890. Wm. H. Bradley, clerk. 


oo NORTHERN District OF ILLINOIS, 8s: 


1, William 1. Bradley, clerk of the circuit court of the | nited 
States for the northern district of Illinois, do hereby certify thy above 
and foregoing Lo he a trae and complete transcript of the rt vd af 
all the proceedings had in said court in the cause wherein The Dable 
Grain Shovel Company is plaintit!and Edward E. Flint and ‘ames 
W. Odell are defendants as the same appears from the recor s and 
tiles of said court now remaining in my eustody and control. 

In testimony whereof I have herev to set 
Seal of Cireuit Court my hand and affixed the seal of said e Irt, at 


U. Se Northern my othiee, in Chicago, In sald distric , iorth- 
Dist. Illinois, 1800. ern division, this twenty-seventh day o May, 
ISO. : 


WM. H. BRADLEY, ¢ erk. 


= 
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40 Univep STATes OF AMERICA, ) ; 
sd ~« . _ . . >» & 
Northern District of Illinois, | 


THe Unirep STATES OF AMERICA: 


To the judges of the circuit court of the United States for the north- 
ern district of Illinois, Greeting: 

Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before vou, in said circuit court, be- 
tween ‘The Dable Grain Shovel Company, plaintiff, and Edward E. 
Flint and James W. Odell, copartners by the firm name of Flint, 
Odell and Company, defendants, in an action of trespass on the ease, 
a manifest error hath happened, to the great damage of the said The 
Dable Grain Shovel Company, plaintiff, as by its complaint appears, 
and it being fit that the error, if any there has been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, vou are hereby commanded if judgment be given therein, 
that then, under your seal, distinetly and openly, you send the reeord 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October, A. D. 1890,in the Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being Inspected, the 
said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and aceording to the law and custom 
of the United States should be done. 

Witness the Hon. Melville W. Fuller, Chief 
Justice of the Supreme Court of the United 
States, this ninth day of April, in the year of 
our Lord one thousand eight hundred and 
ninety, and of the Independence of the 
United States the 114th year. 

WM. H. BRADLEY, 
Clerk U.S. Cireuit Court, Nor. Dist. Ill. 


Seal of Cireuit Court 
U. S.. Northern 
Dist. Illinois, 1855. 


| Endorsed : | Supreme Court of the United States. The Dable 
Grain Shovel Company, plaintiff in error, vs. Edward E. Flint and 
James W. Odell, copartners, &e., defendants inerror. Writ of error. 
Copy deposited for the defendant- in error in the clerk’s office U.S., 
northern district of []linois. 


41 Unrrep STATES OF AMERICA, 
Northern District of Illinois, | 


s s . : 


To Edward FE. Flint and James W. Odell, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. 1890, pursuant to a writ of erro? 
filed in the elerk’s office of the circuit court of the United States for 
the northern district of [llinots, wherein The Dable Grain Shovel 
Company is plaintiff and Edward E. Flint and James W. Odell, de- 
fendants, to show cause, if any there be, why the error mentioned 
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should not be corrected and speedy justice should not be done to ‘he 


parties in that behalf. 

Witness the Hon. Henry W. Blodgett, judge of said court, his 
twelfth day of May, in the vear of our Lord one thousand eight home 
dred and ninety. 


H. W. BLODGETT, Jud 


Copy of the above writ served on us this 12th day of May, 1-90. 
BANNING & BANNING & PAYSON, 
Attorne ys for Defendai 


| Endorsed :] Supreme Court of the United States. The D. dle 
(irain Shovel Co. vs. Edward E. Flint ef a/. Citation to Oct: ver 
term, A. D. 1S90. 
42 To the Supreme Court of the United States : 


In the Matter of the Petition of Tne DABLE GRAIN SHOVEL (| OM- 
PANY, Appellant. 


Assigame nt of Errors. 


Afterwards, to wit, on the second Monday of October, at the ‘ 'cto- 
ber term for the year eighteen hundred and ninety of the Sup ome 
Court of the United States, at the Capitol, ln the city of Washit ston 
and District of Columbia, comes the said “The Dable Grain s) vel 
Company,” by its attorney, Win. Zimmerman, and says that i the 
record and proceedings in the above-entitled matter there 1s §):ani- 
fest error, in this, to wit: 

Ist. hat the matters of justification in defendants’ first, se ond, 
third, fourth, and fifth pl as are hota eood defense 1p law. 

2nd. That the decision of the court below Is not In aceor: ance 
with analogous eases decided by this court. 

ord. That the court erred in its interpretation of the stipu .vtion 
between the parties 

4th. That according to the admission of the defendants te as- 
signor of the plaintiff had never abandoned his invention 1 or ae- 
quieseed in defendants’ use of the same, and therefore demand: com- 
pensation when he lad his patent for the use of his invention 

oth. That seen seven of the patent act of 1859 (Sth Sit. at 
Large, eded de is appl by the court below to this cause, Is uUNCO stitu- 
tional and void. 

Wherefore the said “The Dable Grain Shovel Company” prays 
that the order of said circuit court of the United States for the iorth- 
ern district of [Hlinois be reversed, and that said court be dire: ted to 
enter judgement in accordance with tle requests in the pla atiff’s 
declaration. 

WAM. ZIMMERMAN 
Attorney for App llant, 164 Dearborn Ntreet, Chicay T7/. 


Endorsed On, COVECE: N. I linet- ‘ ¢ UL. >. No. 1213. Thi Dable 
Grain Shovel Company, plainti? in error, vs. Edward E. Fl: it and 
James WV. Odell, COparthners as Ie lint, ( dell A\s Company. oe July 
12, 1S, co 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A D. 1890. 


ee 22 - — a 


THE DABLE GRAIN SHOVEL COM.- \ 
PANY, 

Plautthle in Fevvor. In. Error to the Cir- 

No. 1215. 


cuit Court for the 
EDWARD E. FLINT axpj JAMES W Northeru District 
QDELL, CoparTNers As FLINT. of Illinois. 


OneLte N ComMrany, 


BRIEF AND ARGUMENT FOR) PLAINTIFE*IN ERROR. 


Wm. ZIMMERMAN. 


ATTORNEY FOR PLAINSTIFF_IN ERROR. 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D, 1890. 


THE DABLE GRAIN SHOVEL COM.- | 


PANY, 
Plaintiff in Error, 
No. 1215. vs, 


In Error to the Cir- 


cuit Court for the 


' 
EDWARD E. FLINT axp JAMES W. Northern District 
ODELL, CopartTNeRs AS FLINT, of Tilinois. 
OpeL_t & Company, 

Defendants in £rror. 


STATEMENT OF THE CASE. 


In 1866 John Dable was the mill-wright emploved by 
the defendants in their grain elevators where he put his 
improved grain-shovel, which proved to be the first suc- 
cessful machine of its kind then known, as was proved 
on the trial in the court below in a prior case referred to 
in the declaration. The inventor took immediate steps 
to secure letters patent, filing his application December 
23, 1865, which was allowed August 7, 1866, and num- 
bered 56,906. After having made his first application 
he applied a second time for other improvements shown, 
but not claimed in his first application, for which he ob- 
tained Letters Patent No. 80,276, dated July 28, 1868. 


The defendants were fully informed of the inventor’s 
steps and intentions, notwithstanding which they ordered 
ail the improvements, in both said inventions, to be put 
into their elevators. 
Upon obtaining his letters patent the inventor made a 
formal demand for compensation for the use of his inven- 
tions, and was refused. Suit was then brought by John 
Dable against other parties, who, with these defendants, 
formed a part of a syndicate, or combination, which con- 
trolled the business in which the said inventions were 
used. Judgment was obtained, but owing to the inability 
of the plaintiff to force his rights to the end, he accepted 
an offer for settlement which, after all his expenses were 
paid, left him financially unable to reassert his rights. In 
Is8o the patents were assigned, “together with all 
“claims and demands of every kind and nature for past 
‘infringements, and all rights of action whatever arising 
“out of, or connected therewith,” to the Dable Grain 
Shovel Company, which then instituted this action at law 
for the infringements of said letters patent. 

Said patents and assignments are filed as a part of this 
record. 

‘The errors assigned in the record are. 

ist. That the matter of justification in defendant's 
first. second, third, fourth and fifth pleas are not a good 
defense in law. 

2d. That the decision of the court below is not 1n ac- 
cordance with analogous cases decided by this court. 

3d. That the court erred in its interpretation of the 
stipulation between the parties. 

4th. ‘That according to the admission of the defend- 


ants the assignor of the plainutf had never abandoned 


++ 7 te 


3 


his invention, nor acquiesced in defendant’s use of the 


same, and, therefore, demanded compensation when he 


sth. That Sec. 7 of the Patent act of 1839 (5th Stat. 


s 
| 
had his patent for the use of his inventions. 


at Large, 254). as applied by the court below to this case 
a ‘Pa 2 A 


is unconstutional and void. 


As TO THE DEFENDANT'S FourTH AND Firetu PLEAs: 
The judgment of the court below isin error, because: 


Ist. New inventions are private property. (Const. 
Art. 1, Sec. 8, Cl. 8.) 


2d. Letters patent must grant an exclusive right. 
(Const., Art. 1, Sec. 8, Cl. 8.) Therefore, section 7 of 


the patent act of 1839 is unconstitutional, because : 


ist. It takes away the exclusive right granted in the 
| constitution. 
Mcheever v. U.S., 18 Ct. Claims, 757. 
U’. S. v. Palmer, 128 U.S., 262. 
Cammeyer v. Newton, 94 U.S., 225. 


Seymour v. Osborne, 11 Wall., 616. 


Taylor v. Thomas, 22 Wall., 479. 


2d. It permits the taking of the private property of 
‘ “4 the inventor and prohibits his right to compensation, which 


is against the fundamental Jaw. (Const., 5th Amendment. ) 


3a. ff es unzgust. 
: ' 2.3 To the mveutor. 


(2.) To the public at large. 


(3.) “tas special, because it favors those only who 
by any means (right or wrong) have obtained the knowl- 
edge necessary to make the “ newly invented machine, 
‘“ manufacture or composition of matter ” devised by the 
inventor, and who put it into form before the inventor 
applied for a patent, by making it lawful for such parties 
“to both use and vend such invention without lability there- 
“ for to the inventor or any other person mnlerested im such 


“eyvention. 


4th. // 7s silent on an “art,” or process, enumerated 
in section 6, Patent act of 1836, which, because so omit- 
ted, cannot be within the meaning of section 7 of the 
Patent act of 1839, and, therefore, cannot, like a © ma- 
‘chine, manufacture, or Composition of matter” be ap- 
propriated without consideration, to the inventor as said 
other contrivances may be, namely, * machines, manufac- 
(ures, or composition of matter.’ It is, therefore, special 
and consequently unconstitutional. 

U.S. v. Babbitt, 66 U.S., 55. 


5th. // establishes injustice. 

(1.) Between inventors, because it discriminates be- 
tween them, without reason, as to the kind of invention 
Which may or may not be appropriated without compen- 
tion (4). 

(2.) Letween the favored few (3) and the imventor. 

( 3.) Between the general public and the special parties 
(3) who, the latter, may, by this statute, appropriate the 
inventor's property without being obliged to remunerate 
him. 

(4.) Between both the tuventor and the general public 


on one side and on the other sue the favored few, who 


ll . 
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gained advantage of another’s toil without price and are 
upheld therein by such a law against both of said former 


parties. 


PATENT AcT or 1839. 


pe idle ee 


“i } The specific clauses of section 7 of the act of 1839, stated 
is in their natural or logical sequence, enact, frs/, that ; 
ber ’ proof of abandonment of the invention to the public must 
ne ‘ be made before a patent can be declared invalid; second, 
Re ) that the inventor shall have two years’ time to permit public 
oP} use and sale of his invention before abandonment can be 
a presumed and during which time application for a patent 
ie must be made; /Azrd, then, it says, that “every person or 
| “corporation who has or shall have purchased or con- 
a 7 “structed any newly invente’ machine, manufacture, 


‘‘or composition of matter prior to, the application by the 


“inventor or discoverer for a patent shall be held to 


‘‘possess the right to use and vend to others to be used 

“the specific machine, manufacture or composition of 

“matter, somade or purchased, without hability therefor 

ays “to the inventor or any other person interested in such. 
“invention.” 

That there is a special protection provided for a certain 
class of persons in the latter clause, is plain; and who 
they are is self-evident, as well as what they shall not be 
required to do. It is to be those who have either 

- - themselves constructed or caused to be constructed, or 
those who have purchased of those who have so con- 


structed or caused to be constructed the specific machine, 


manufacture or composition of matter. <A special class 
, of persons are to be protected from liability to the in- 
. ventor because they constructed such invention before the 


inventor applied for his patent. 


6 


The inventor’s consent or allowance is not to be asked. 


Ilow those parties got the knowledge to make and use 


the invention is to be immaterial; that they got the know- 


ledge and made the machines and own them, either 


through construction, or purchase from (fort f/easors, or ~ 


others, is to be an all-sutlicient reason to bar the inventor 


from making any claim on such parues for the right to ~# 


use his invention. 


The constitution nowhere prohibits special legislation 


in express and special terms, but there 1s no authority 


whatever to pass such a law uvless sanctioned by public 


policy, as in the granting of patents for inventions and in 


copyrights, etc., where the party first earns the right to 
such favor. But to favor, and even encourage, by legis- 
lation, those who appropriate the fruits of toil and genius 
of others, and who have given no equivalent whatever 
for such privilege: or to make a distinction between 


inventors of a “ machine, manufacture, or composition 


“of matter,” and an “art,” or process, which includes 
the former and exempts the latter, as is done under 
this law, is to subvert the very foundation of our great <% 


social compact, which from the very nature of things 


must be prohibited by implication as undeniable and 


<9 


potent as if ‘t had been in the letter of the  consti- 
tution. “ What is implied in the constitution is as much ‘ 


“a part of the instrument as what is expressed.” 


U.S. v. Babb, 6.U. S., $8: U.S. v. Freeman, 7 -~ FF 
*. , ? . - , “i 
Hlow., 556; Aw parte Yarborough, 110 U.S., 651; Cun- 
ningham Vv. Neagle, 135 U.S., 1: Pumpellyy. Canal Co., - 
“ ~ 
’ 


fo U. S.. 266. 


Viewed in every possible light section 7 of the patent / ' 
act of 1839, fails to reveal that form which is demanded in — 


a government “ established to do justice and to promote 


7 


«the general welfare,” and, hence, it is hostile to the first 
‘eat principies of the social compact. 

Calder v. Bull, 3 Dall., 386: Van Horne v. Dorrance, 
2 Dall., 304; Zuylor v. Thomas, 22 Wall., 479; Marbury 
v. Madison, t Cranch, 137; Bank of Hamilton v. Dud- 
ley, 2 Pet., 492; Watson v. Nevin, 128 U.S., §78. 


(F 
vt 


A patent for a new invention is an executed contract 
on the part of the people who, through the constitution, 
have held out certain inducements as a reward for such 
labor, which is to be an exc/usive right for a fixed time 
in such invention. 

McKeever v. U. S., 18 Ct. Claims, 757; Lowell v. 
v. Lewis, 1 Mass., 182: Grant v. Raymond, 6 Pet., 
218; Blanchard v. Sprague. 2 Story, 164; Howe v. 
Underwood, 1 Fish. P. C., 160; Flovery v. Stevens, 3 
Woodbury & Minot, 17: //unt v. /lowe, 1 McArthur, 
366: Wiutermute v. Redington, 1 Fish, P. C., 239; Page 
v. Ferry, 1 Fish, P. C., 298: Savery v. Lauth, 1 Mc- 
Arthur, 691 : Groodye wv. Providence Rubber C'o., 2 Cliff... 
351: Rover v. Coupe, 29 Fed. Rep., 358. 

That a new invention is private property is conceded 
by the very proffer of the inducements named in the con- 
stitution which thus acknowledges the common law rig ht 
to both authors and inventors in their special productions 
and places them both on the same footing. This funda- 
mental right has been acknowledged in copyright in 

Crowe v. Atken, 2 Biss., 208; ones v. Throne, 1 N. 
Y. Leg. Obs., 408; Whdéaton vy. Peters, 8 Pet., 591: 
Bartlett v. Crittenden, § McLean, 32; Paige v. Banks, 
13 Wall., 608; Palmer v. De Witt, 47 N. Y., 5323; Con- 
solidated Fruit Far Co. v. Wright, 94 U.S., 92. 


Therefore there can be no time, after which an inven- 


_ 7 ™ A A -. 
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, 
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tion is completed, during which there is not a common 


law protection to the inventors’ rights just as much as 
there is to the work of an author. 

If these views, as expressed by those courts, are cor- 
rect then the maxim that “« | private | property cannot be 


“taken [for public use| without just compensation,” must 


apply to patent cases as well. And on this point this 
court says in Pumpelly vy. Canal Co.,80 U. S., 560. 
‘This power to take private property reaches back of 
“all constitutional provisions, and it seems to have been 4 
“a settled provision of universal law that the right to \. 
“compensation is an incident to the exercise of that 

“power; that the one is inseparably connected with the 

“other; that they may be said to exist not as separate and 


“distinct principles, but as parts of one and the same 


“ principle,” quoting S/nnickson v. Fohnson,2 Uarr., 129, 
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N. J., and continuing; the court further says: 
“In Gardner v. Newberry, 2 Johns. Ch., 162, Chancel- 
“lor Kent says it is a clear principle of natural equity 
‘ that the individual whose property is thus sacriticed 
“must be indemnitied.’”’ And for self evident reason of 
even greater force this principle applies to inventors and - 
authors. 
From the moment the inventor has completed his 1n- 
vention he is entitled to the promised reward, namely, ¢he 


exclusive right to his invention. That congress has inter- 


posed necessary formalities and conditions which cause 

the delay to a full and complete recognition of the a 

inventor’s right, at the moment his invention 1s complete, 

is no fault of the inventor and cannot be made an excuse 

through which others can obtain advantage of the fruits =_— 

of the inventors toil without remuneration to him. : . 
oe 


€ 
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Kendall vy. Winsor, 21 How., 322. 
Pennock v. Dialogue, 2 Pet., I, 
Shaw v. Cooper, 7 Pet., 292. 


MceClury v. Aingsland, 1 How., 202. 


Any law which will give to others a right, at any time 
within the life of a patent, to appropriate an invention, In 
whole or in part, which will deprive the inventor of the 
complete realization of his contract, must be in violation 
of the constitution. 

Fletcher v. Peck, 6 Cranch, 87; Dartmouth College v. 
Woodward, 4 Wheaton, 518; Pumpelly v. Canal Co. 80 
U.S. 560; Zaylor v. Thomas, 80 U.S., 479. 

In the concurring opinion of Mr. Justice Story in the 
Dartmouth college case he says: “ A contract executed 
“is one in which the object 1s performed and this says 
« Blackstone differs in nothing from a grant. A contract 
“executed as well as one that is executory, contains obli- 
‘ations binding on the parties. A grant in its own 


“nature amounts toan extinguishment of the rights of 


* 
* 


the grantor and implies a contract not to reassert that 


o~ 
* 


right. <A party is always estopped by his own grant.” 
And in another case Chief Justise TANEy’s words are: 


“The franchise which the patent grants consists alto- 


a 
* 


gether in the right to exclude every one from making, 


‘using or vending the thing patented without the per- 
« mission of the patentee. This ts all that he obtains by 
“the patent.” 


Bloomer v. McQuewan, 14 How., 539. 


As TO THE DEFENDANTS SECOND PLEA. 


State laws cannot apply to actions exclusively federal. 

Prige v. Commonwealth of Penn., 16 Pet., 539; Swf 
v. Zyon, 10 Pet, 13 Stuart v. Laird, 1 Cranch, 299; 
Martin v. Hunter, 1 Wheaton, 304; Coehn v. Common- 
wealth of Virginia, 6 Wheaton, 264; /louston v. Moore, 
5 Wheat., 1, 21, 22; Séurgis v. Crowrnushield, 4 Wheat.., 
122; 1 Kent, 380. 

The court was unanimous in all its opinions on this 
point. 

In Prige v. Commonwealth of Penn., 539, (see from 
page 636) Mr. Justice WAYNE sums up the conclusion of 
the court thus: 

“TI concur altogether in the opinion of the court. In 
‘that isdecided tst—- 2d 3d that the legislation by C'on- 
“oress upon the provision, as the supreme law of the land, 
“excludes all state legislation upon the same subject, and 
“that no state can pass any law or regulation, or inter- 
“pose such as may have been a law or regulation when 
‘the constitution of United States was ratified, to super- 
“add too, coutrol, qualify, or impede a remedy, enacted 
“by Congress.” 

‘ath. That the power of legislation by Congress upon 
“the provision is exclusive, and that no state can pass any 
“law as a remedy upon the subject, whether Congress 
“had or had not legislated upon it.” §th—éth—7th— 
‘ All the members of the court concur, that 1f legislation 
“by Congress be necessary, that the right to legislation 
‘is exclusively in Congress.” 


Our national government is complete in itself with 


II 


power which neither depend on nor can be abridged by 
state laws: 

Weston v. Charleston, 2 Pet., 499; McCullough v. 
Maryland, 4 Wheat., 316; Osborn v. U. S. Bank, 9 
Wheat., 738. 


As TO THE DEFENDANTS THIRD PLEA, VIZ: 


That the patentee could not assign his right of action 
so as to enable the plaintiff to maintain an action in its 
own name. 

Section 4,898 R.S. provides that “ Every patent, or 
“any interest therein shall be assignable ’-—both by the 
“patentee or his assigns or legal representatives” as 
well as claims growing out of and adhering to property. 

Comegys v. Vasse, t Pet., 2133: Adams v. Bellaire 
Stamping Co., 25 Fed. Rep., 270; Moore v. Marsh, 7 
Wall., 515. 

Damages for infringements may be recovered in the 
name of the party interested; Adams v. Bellaire Stamping 
Co.; construing JJoore v. Marsh; Gayler v. Wilder, 10 
How., 477: /lerbert v. Adams, 4 Mas., 15; Wilson v. 
Rousseau, 4 How., 674, 675: Gottfried v. Miller, 104 U. 
S., 521, §20; Cammeyer v. Newton, 94 U.S., 225; Bick- 
nell vy. Todd, 3 McLean; Jay v. Logan Co., 30 F. R.., 
469; May v. Co. of Ralls, 31 F.R., 473: Washburn v. 


Gould, 3 Story, 122. 


A patentee may reserve to himself the rnght to prose- 
cute for piracies within the particular district where the 
right of use is conveyed, but if he afterwards assigns all 


his rights to such district the owner of the patent may 


I2 


sue. It would be unreasonable under the circumstances 
to call upon the patentee to prosecute. 
Bicknell vy. Todd, 5 McLean, 2 30. 


In Alc Acever v. U.S. the court says: . “ The Consti- 


‘tution confers upon Congress the power of securing to 


» 


’ 


‘inventors the exclusive right to their discoveries. Con- 


il 


‘eress are nol empowered to grant to mventors a favor, bul 
“to secure lo thenia right, and the term ‘to secure a right 
“by no possthle implication carries with it the opposite 
‘power of destroying that right in whole or in part. * * * 
without complying with that other condition of the Con- 


¢ 


° 
* 


stitution, the making of just compensation’ Neither 
‘does the term ‘ exclusive right’ admit of an implication 


“that with regard to such patentable articles as the gov- 


oa 
* 


ernment may need the right shall not be exclusive. The 


. 
. 


transfer of the power from the executive to the legis- 


a 


‘lature, the abandonment of the terms ‘ gran/’ and 
«<« patent’; the substitution of the words ¢ secure, right, 
“and ‘exclusive’; the absence of an express reservation 
‘which at common law attaches to favors of the Crown 
‘or is inferable from the terms ‘grant’ and ‘patent,’ are 
“facts which combine to demonstrate that the framers of 
“the Constitution designed to place the work of the in- 
“ventor among the legal rights which when properly se- 
“cured in a manner to be provided by law should become 
“ property in the eve of the law and be respected as such 
by the government as by the citizens.” 

It follows, then, as naturally as one step follows another 
that if a patent for an invention is property it is endowed 
with all the legal attributes of property and the holder of 
it is, therefore, entitled to compensation, upon which the 


court in above quoted case continues: “In Burnes case 


on 


aug 


“(12 Wallace R., 246) it was held that the inventor’s 
«license to the government to use his patented invention 
“was a valid consideration to support an action for the 
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“royalty.” In Cammeyer v. Newton, (94 U.S., 223), in 
delivering the opinion of the court, Mr. Justice Clifford 
says: “ The rule of law is well settled that an invention 
“so secured ts property wn the holder of the patent, and 
“that as such the right of the holder is as much entitled 
‘to protection as any other property during the term for 
‘which the franchise or the exclusive right or privilege 
“is granted.” And alluding to the previous decision in 
« Burns’ case, he adds (p. 234): ‘ Agents of the public 
‘have no more right to take such private property than 
“ other individuals under that provision ( Patent Act 1870, 
“16 Stat. L., p. 198, Sec. 22) as it contains no exceptions 
“ warranting any such invasion of the private rights of tn- 
+ dividuals. Conclusive support to that proposition is 
«+ found in a recent decision of this court in which it is 
“held that the government cannot, affer the patent has 
“ assued, make use of the improvement any more than a 
“ private individual without license of the inventor or 
« making him compensation. * * * When a vendable article, 
“such as ordinarily ts the subject of bargain and sale, i: 
“offcred bya producer to a consumer, though mith no 
“ price specified and is accepted and used by the latter, it is 
“ nol to be supposed, on the one hand that the offer was in- 
“fended as a gift intervivos, nor implied on the other that 
‘the taking was with a tortious intent.” 

Even so in this case. When the inventor said that he 
could make the machines work by applving his inven- 
tions, he was told to put them into practical form, and as 
they proved to be successful, the defendants ordered all 


their places to be provided with those new machines. The 


14 


lawful presumption that he should be paid what the inven- 
tions were reasonably worth was implied in that order. 

Noonan v. Bradly, 9 Wall., 394, citing (407 Maver v. 
/saac, 6 Mees & W., 612): Gelpcke v. Dubugue, 1 Wall, 
222; McKeever v.. The U. S., 18 Ct. Claims, 757; U. S. 
v. Palmer, 128 U.S., 262. 

The injury that may be done to the inventor through 
such an unjust law extends beyond a single one, or a few 
of his machines; for it may so happen that an invention 
may be used in but a single establishment or place, or in 
but a few places in the whole country, as in the case at 
bar; and then how easy it might happen that the patent 
for which he had been taxed $35 would be utterly worth- 
less, because all who had need of such machines had sup- 
plied themselves before the inventor could obtain the 
necessary funds to pay for his patent; or, as in this case, 
the defendants simply asked the inventor to put his ma- 
chine in their establishment, and he complied with thei 
request, supposing, beyond a doubt, that it should be for 
such consideration as they would reasonably be worth 
But when he asked them for such remuneration, after he 
had his patent, they replied: “ We got our machines 
‘before you applied for your patent; we owe you noth- 
‘ing by the statute.” Could a law more ungraciousl\ 
unjust be imagined? 

This court has never directly dealt with or recognized 
this particular question of the statute, because it always 
presented in forms which turned more or less on other 
considerations, and whatever recognition it received has 
been overruled by a unanimous vote in: 

Mekheever v. The U. S.; Beedle v. Bennet, 122 U.S., 


. r 


71; U. S.v. Palmer, 128 U.S., 262; McClury v. Aines- 


-_ 
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land, 1 How., 202, Stimpson v. Chester R. RP. Co., 4 
llow.. 350; (see 429, } Bx.): Prerson v. Eagle Screw 
Co., 3 Story, 408; ‘Jones v. Sewall, 3 O. G., 650; Agawan 
v. Fordan, 7 Wall, 583; Aendall v. Winsor, 21 How.., 
233; City of Elizabeth v. Paving Co.,97 U.S., 126; An- 
drews v. Hovey, 124 U.S., 694; Bloomer v. McQuewan, 
14 How., 539; Bloomer v. Milligan, 68 U. S., 340: 
Adams v. Burke, 84 U.5S., 453; Birdsall v. Shiloal, 112 
U.S., 485; Wade v. Metcalf, 129 U. S., 202. 

In both Pverson v. Eagle Screw Co., and Consolidated 
Fruit Far Cov. Wright, it is held that “ the first clause 
“of Sec. 7 Act of 1539, is very general; not to say loose.” 

In the former case Mr. Justice Story explains the mean- 
ing of the decision in WMeClury v. Avngsland, and also ex- 
presses other opinions in regard to this section which have 
been approved in all succeeding opinions of the courts, 
and which have herein been set out and followed substan- 


tially on the grounds there given. 


REPLY TO DEFENDANT'S ARGUMENT. 4 


STATUTORY LICENSE. , 
4 

The chief point relied upon in the argument of the de- oj ‘ 
fense is that “they had the right to use those inventions, 
” by operation of law.” 

This position is unsound because, by the constitutzon, 
by the sta/ute, and by the words of the patent itself, the a 
patentee holds the exc/usrve right. As the defendants L. 


hold, with the court below, that their construction of sec- 
tion 7 of the Patent act of 1839 1s correct, we can only re- 
peat our statement, that if such was the intention of con- 
cress that it should be thus construed, that it is inconsis- 
tent with the purpose of the constitution, and therefore 


void. 


Another point raised by the defense, under their fourth 
and fifth pleas, is, that they used the invention * by an } 
“implied agreement.” But, an implied agreement also } 
carries with it an implied right to compensation, which 
they admit they did not regard, never having paid, or | Re 


offered to pay. for the right to use these inventions. This 
pa’ g 


te 


acknowledgment of their refusal to pay the inventor is 

admitted in their stipulation, namely: “ that when the in- 

« ventor had his patent he demanded compensation,” and - 

at that time, because he could not set the machinery of the 

law in motion and make an enforcible demand at an ear- Vs 

lier date. | 
After that time the right to use those inventions was . | 

John Dable’s exc/usive property. au 


As this exclusive control over the patent is a constitu- 


tional right, section 7 of the Patent Act of 1839 cannot 
make a right so granted /ess than an exclusive right. 


Under the circumstances the defendants are indebted 
to the inventor under an implied assumpsit just as much 
as they were for wages earned by him, or for the use of 
a horse attheir mere request and owner’s assent, although 
no price therefor had been agreed upon. 

There is no question of a gift of such service, and it ts 
so admitted both in the pleadings of the defense and their 
stipulation. Moreover, sane men do not do business in 
that way, namely, work at wages for a concern and make 
valuable inventions, useful only in its line of business, and 
make a present thereof to them, and at the same time 
secure the right to the invention by a patent, without 
even a penny for such service. 

If the defendan's ever had a just claim for material, 
time, etc., against the inventor, as set out in their fourth 
and fifth pleas, they would have presented their bill for 
the same, and deducted the amount from Mr. Dable’s 
weekly salary. But quite the contrary, as the record of 
the court mentioned in the declaration fully show, they 
were evidently very glad to be helped out of a serious 
loss and very willing to give all necessay time, material 
and money, to gain that end without charge, because, if 
successful, it would be of great profit to them, as facts 
afterwards proved it to be. 

Having thus by their acts proved that they made a gift 
of such time, material, etc., they cannot, at this late date, 
repudiate their acts and now claim the right, under the 
statute, to make a charge set by themselves upon the in- 
ventor’s property, which, in value, is in collossal propor- 
tions to their expenditure in the experiment, and which 


was made at their instance and for their great profit. 


Is 


Again, if the making of the first machine was an ex- 
periment to which these defendarts could have a right, as 
claimed under the statute, it could then be for only one 
and not seventeen machines; for the other sixteen, as is 
clearly epparent, were merely duplicates of the first ma- 
chine and of both patents. 

It is not possible to perceive by what authority Con- 
gress can enact special laws which discriminate against 
inventors and which shall deprive them of the right to 
dispose of their inventions as freely as owners of other 
property may do, especially in view of the constitutional 
provision that the patent law shall be made to Promote 
the progress of science and the useful arts. Under this 
constitutional condition it is not at all perceived how Con- 
gress can enact a law which will encourage tort-feasing 
upon inventors by giving special protection to those who 
have through unjust acts succeeded in appropriating the 
fruits of the inventor’s toil before he had his patent, or 
where an inventor’s art shall be construed most unfavor- 
ably against him so as to favor a party who only knows 
how to appropriate, but not to create, the invention. 

Such reasoning and such law seem to be entirely un- 
sound. 

In Prerson v. Lagle Screw Co., 3 Story, 408, Mr. Jus- 
tice STORY says: 

“Certainly the language of the first clause of seventh 
“section of the act of 1839 is very general, not to say 
“loose—the language does not even include the qualifi- 
“cation that the purchaser should be dona fide, for a 
* valuable consideration-—or free from any fraud upon the 
“vendor. Yet surely it could never have been the inten- 
‘tion to confer on a fraudulent purchaser a right pirated 


‘¢from the inventor. 


-<¢ 
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“If on the other hand we interpret the clause to mean 
‘a purchaser from the inventor before his application for 
“a patent, the ommission of such qualifying words is at 
“ once material and consistent with the apparent object of 
“ the section.” 

We accept, with a future qualification, this interpreta- 
tion of that venerable and eminently learned jurist and 
say that that was as far as the court was called upon to 
decide in that case, but we deny the right of Congress to 


enact a law with such an apparent object. 


Why should Congress assume that inventors, as a class, 
are so grossly unscrupulous as to demand compensation 
a second time for their inventions, and that it would there- 
fore be necessary to enact such a law to protect the pur- 
chasers of their inventions. Has experience warranted 
such a conclusion and proved, in the Slightest degree, a 
greater need for such a law than in the case of vendors 
of any other species of property? If this conclusion be 
the true interpretation of this section, has Congress the 
right to pass a law which would be an insult to a class 
upon whom all mankind depend, soley, for their progress 
whom the constitution specially recognizes as a pre-emi- 
nently useful class and against whom no such accusations 
can be sustained? 

We repeat, therefore, that Congress has no authority, 
on the one hand, to enact any law which shall in any way 
tend to reflect discredit or cast reproach upon any of the 
citizens of this country, or, on the other hand, pass laws 
which shall discriminate against any class, and especially, 
and least of all, against its inventors, and in favor of those 


who trespass upon their rights. 


Why should inventors, as a class, be singled out as the 
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ones against whom such special legislation should be 
deemed to be necessary, when authors as another class, 
though standing under precisely the same constitutional 
protection, and who ought, therefore, to be presumed to 
be equally liable to make a second demand upon a _ pur- 
chaser for renumeration, be exempted from such law? 
Could Congress really have meant to thus humiliate one 
class out of two of those which the constitution has so 
exalted? Could clearer proof be required than the ex- 
perience showing that if one class does not need such 
legislation; that the other class, namely, the inventors 
never needed it? 

Whatever view this court may take as to either one of 
those clauses in relation to the other, are they not both 
void, because unauthorized, and is not, therefore, under 
either position, as we liold, the entire section unconstitu- 
tional? | 

Plaintitf does not deny the correctness of the defend- 
ants, When they claim that Congress has full power to 
prescribe any aod all conditions which may seem wise, 
butit denies the right of Congress to act a/tra vires, and 
insists that it is limited by the constitution; and says that 
if by that instrument an inventor shall have an exclusive 
right in his inveation for a_ limited time, it is beyond the 
power of Congress to say that he shall have /ess than an 
exclusive right. 

There is stll another point to be considered, Even if al 
the other points held by the defense in regard to section 7 
of the act of 1839 could be held to be sound, and that is, 
that under that act (and perhaps more detini:ely, in sec- 
tion 4599) Congress virtually prescribes the consideration 
which the inventor must give for the assistance that par- 


ties may see fit to render him. How does it lay within 


“< 


i 


the power of Congress to say whatis just compensa- 


tion for private property?” This right to name a price for 


one’s own property is of a higher order than even the con- 


stitution presumed to prescribe, and it cannot be interfered 


with by any legislature, and was therefore clearly beyond 


the power of Congress to enact. 


The constitution (Art. 1, Sec. 8) directs that “ invent- 


‘ors shall have an exclusive right in their inventions, 


‘“ etc.°; and in Art. §, that “ private property shall not 


‘** be taken for (public) use without just compensation.” 


Therefore, the defense is without force unless it can show 


that a law justifying the taking of patent property is of 


higher import than this constitutional provision. 


If the position of the defense is true, namely, that 


“ everybody is at liberty to use his , ‘he inventor’s) inven- 
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« tion, before he gets his patent,” and. may continue to do 


so after that time, as these defendants have done, on such 


supposed authority, what becomes of the statutes of 1836 


and 1839? 


Can they work only in favor of the defense? 


The statute then, as now, gives the inventor two years’ 


time within which he may apply for a_ patent. Is not thts 


a statutory right and is not the inventor complying with 


the law if he makes his application before that timer And 


has he not, at least, an inchoate right to his invertion be- 


fore, which becomes consummate at the date of his pat- 


ent? The mere mention of these axiomatic statements 


ought to be sufficient. Therefore, that inchoate right, 


when perfected by the issuing of the patent, becomes by 


law a perfect and an exclusive right. 


This, clearly, was the intention of the framers, as well 


as of the approvers, of the constitution. They, by their 


votes, declared that * we will protect the work of the au- 


“thor and of the inventor, and recognize the fruits of 


“ their efforts to be their lawful property, as fully as ive 
*‘ do that of other property, if the common law does not, 
“ oris insufficient, and we will grant to and protect ther 
“in an exclusive right,” etc. 

Another point in the argument of the defense is, th:at 
“« by the ‘common law’ an inventor had no right of prup- 
“erty in his invention, and that whoever wished, ther<- 
“ fore, might appropriate the fruits of an inventor’s (cil 
“to his own use.” 

To this the plaintiff replies, that if reference is had tv 
the time when our ancestors were in a state of semi-civ °- 
zation, it is quite likely that they held such views as ‘0 
what made their common law to them, then, as our vie. 3 
make our common law to us at the present day. 

But the law, like the beings over whom it rules, is sus- 
ceptible of refinement, and becomes refined in the sami: 
degree as its subjects become refined and enlightenc«, 
and that in just that measure they recognize each othe: 's 
rights. 

The law is only expressed in written form where four| 
necessary, and is then called “ statutory.” “ A statutes 
“only a declaration of specially recognized common la, 
“ principles.” 

This view of the common law was so stated by Lor« 
Coke; Co. Litt, 76 a, 290 b, and applied by Lord Man: 
field in Cadagen v. Aennett, Cowp., 434, and also adopte: 
by this court, speaking through Chief Justice Marshall 1: 
Hlamilton v. Russel, 1 Cranch., 303. The same idea 
again expressed by this court in Stevens v. Gladdin, 
through Mr. Justice Curtis, where it says: “ There 
“no common law of copyright in this country.” 17 How.. 


$77: 
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In other words, then, according to these eminent 
authorities the constitution of the United States is but a 
broad general declaration by the people of their views 
and wishes as to what their common (general) law shall 
be; a guide and basis upon which their special (statute ) 
laws shall be founded, all being based on our modern idea 
of the common or unwritten law, our modern idea of 
right and wrong, to which the ancient common law must 
always adapt itself. 

This interpretation we believe to be the true definition 
of what the common law should be regarded to be, be- 
cause it is intelligible to every cultivated as well as legal 
mind, and because it is free from all mystification or 
theories which clash with our modern ideas of right. 


Taken, then, from the standpoint of those great author- 
ities, the common law is in harmony, instead of being dis- 
cordant, with the constitution of the United States, as the 
defense would make it to be on their theory of what the 
common law right of the inventor, and the public, to his 
invention is. 

The plaintiff holds, therefore that the general opinion 
of the people would, to-day, irrespective of the constitu- 
tion and statute, assert that the right of the inventor to 
his invention is his alone, as absolutely as in his every 
chattel, because their general opinion ts their COMMON 
LAW, and that common law was expressed by the adop- 
tion of their constitution. 


STATE STATUTES OF LIMITATION. 


That state statutes of limitation cannot apply to ques- 
tions purely federal has been so frequently decided in the 
negative, that it would seem that it ought to be consid- 
ered settled. 
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The defense argues that at least seven cases have eld 
that state statutes of limitation are applicable to patent 
cases. 

The identical cases cited by the defense were con-id- 
ered together with eighteen other cases by plainuff ir its 
argument in the court below; they are a part of twen\y- 
five cases having special reference to this subject, ou of 
which only four can be said to hold the affirmative vi-w, 
namely: Sayles v. Rich’d Fre@bg & Pt. Ry.; Parke v. 
Tlawk; Parker v. Hall and Rich v. Ricketts. 

Parker v. Hawk and Parker vy. Hall, were decided on i 
the authorities of J/ceCluney v. Silliman, 3 Pet., 270. 


» 


That was an action on the case against the register of a | 
land office in Ohio for non-feasance, in refusing a request 
to enter an application for the purchase of certain gov- 
errment lands, and therefore came under section 34, °", 
present, 721 of judiciary act. Parker v. Hall, and Pic ' 
v. Aicketts, were decided on the same authority, citing 
also Lefingwell vy. Warren, 2 Black., 599; and the court 
is of opinion that like authorities are numerous. But t}iis 
last, ike all other authorities, cited on this side of the 
question, was a cause cognizable in a state court, it ber « ) 
an action for ejectment. 

Sayles v. Rih’'d Fidbg. and Pot. R’y is decided on the 
authority of Sohn vy. Waterson, 17 Wall., 596, which w 
an action to recover the amount of a judgment render 


in Ohio, against a party of Kansas. The cout 


, 
. 7. : ° 
next cites “toss v. Duvall, 13 Pet., 62. In this case t! | 
court in support cites Lew/s v. Lewis, 7 How., 77>. 
Here the cause of action was covenant for land. ‘ 


Uhe foregoing are, practically, all the cases which hol 


that state statutes of limitation apply to patent cases. 


on 
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Sayles v. R. RR. Co., when properly examined, will be 
found to be on the con'rary side from that stated by the 
defense. 

None of the cases cited are exclusively federal. It is 
also true that this court has decided, in the four cases 
cited by the defense, that state statutes relating to evi- 
dence, and interest on money, apply to federal (not pat- 
ent) cases; and there are, undoubtedly, many more such 
cases to be found; but it has never decided that state 
statutes of limitation apply to patents, or any other matter 
exclusively federal. When interest is charged on money 
derived through a patent it is no longer a patent case, 
but simply a debt. 

That Congress repealed the special statute of limitation 
in patent cases in 1870, and enacted no other law on that 
subject does not put state statutes of limitation in force, 
because, under the authority of the constitution, they 
could not be made to apply, and it was so held in many 
of the above mentioned twenty-five cases considered in 


the circuits on this special subject. 


Suir By ASSIGNEE. 


As inventions and rights under them are assignable, by 
law, there can be no question as to the pluintiff’s right to 
sue in its own name for rights accrued before it acquired 
title. In Wilson v. Rouseau, 4 How., 674, 675, this court 
said: «Unless the executor or administrator is permitted 
“to take the place of the patentee in case of his ae.th 
«* * * the object of the statute will bedefeated. * 
«* * In itsnature patent property passes as part of the 
‘effects of the estate.” In Hlendrie v. Sayles, 98 U.S.., 
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550, this court says: “ The assignee acquires only the 
“exclusive right to make use and vend,” etc. * * * 
“Unless the assigument contains words showing that the 
instrument should be more comprehensive,” thereby im- 
plying that it may be more comprehensive; and in g2 
U.S.,p. 728, in //ammond vy. The Mason, etc., Co.,this court 
says: ‘* We are of opinion that the rights growing out 
‘of an invention may be sold.” In Gaylor v. Wilder, 
10 How., 494, it is held that “the legal right to the 
“monopoly * * * is vested’ in the assignee,” and 
he, therefore, was the proper person to bring suit; and 
on page 93, the same court says: “ An incohate right in 
“a patent is assignable,” and also said that * no good 
“purpose would be answered by holding a_ different 
“opinion.” 

In Adams v. Bellaire Stamping Co., 25 F. R., 270, 
Sage, J., says that the assignee has the right to sue at 
law in his own name for past infringements; if the assign- 
ment conveys them, which, he held, was the point de- 
cided in Moore v. Marsh, 7 Wall 515. To the same effect 
isthe decision in LV. 2. Grape Sugar Co.v. Buffalo Grape 
Sugar Co., 18 F. R., 632. 

The same opinion is expressed in ‘enkins v. Green- 
wolz, 1 Bond, 126, and in Gear v. Fitch, 15 O.G., 1231, 
the question was regarded as fairly settled. To the same 
effect is the opinion of the court in Spring v. Domestic 
Sewmg M. Co., 22 QO. G., 1445; Gordon v. Anthony, 16 
Blatch., 234; Loomer v. United Power Press Co., 13 
Blatch., 107; /lenry v. Francistown Soapstone Stove Co., 
9 O. G., 408; Hamilton v. Pollin, § Dill, 495; Avulatype 
Engraving Co. v. Hoke, 30 Fed. Rep., 444: May v. 
Funean Co., 30 Fed. Rep., 241; Merriam v. Smith, 11 
Fed. Rep., 588; J/ay v. Co. of Logan, 40 F. R., 250. 
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In May v. Co. of Logan, 30 F. R., 250, the court says: 
“It is hardly an open question at this day that a patentee’s 
“right of action for an infringement of his patent sur- 
“vives to his personal representatives,” and in Bicknell 
v. Todd, § McLean, 236, the court says: “It would be 
‘unreasonable in such a case to call upon the patentee 
‘‘ to prosecute.” 

In Wilson v. Rousseau, this court says: “ A patent is 
“not a mere personal reward, but an enlarged interest 
“and right of property in the invention itself made with 
“a view to secure to the inventor greater certainty and 
‘a fair remuneration, and it is to be dealt with as other 
“rights of property belonging to him.” 

It is respectfully submitted that each and all of the 
several defenses are unsound, and, therefore, that the de- 
cision of the court below should be reversed, with judg- 
ment in favor of the plaintiff, and the plaintiff prays, 
therefore, accordingly. 

Ws. ZIMMERMAN, 
Attorney for Plaintiff in Error. 
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May tt please the Court: 


This is an action at law to recover damages for infringe- 


ment of letters patent Nos. 56,906 and 80,276, issued, 


respectively, August 7, 1866,and July 28, 1868, to John Da- 


ble, for Improvements in Machines for Unloading Grain 


from Railroad Cars. The patents are alleged to have been 


assigned to plaintiff December § 1880. 


The defendants’ second plea presents the question whether 


the State statute of limitations ts applicable in a patent case ; 


their third plea, the question whether an assignee of a pat- 


ent can maintain an action at law in his own name for an in- 


fringement committed before he acquired title; and their 


fourth and fifth pleas, the question whether defendants did 


not have a right to use the inventions while the patents 


were in force by operation of law, or by an implied agree- 


ment arising out of circumstances therein mentioned. The 


plaintiff replied to the second and third pleas and the de- 


fendants demurred to its replication; and the parties stipu- 
lated as to facts involved in the defenses presented by the 
fourth and fifth pleas. On this demurrer and stipulation the 
cause was submitted before Judge Blodgett, without a jury, 


and decided in defendants’ favor 


Statutory License. 


As the defense presented by the fourth plea is believed to 
be sufficient, and was so heid in the Court below, it will be 
convenient to consider this plea first. Omitting its formal 
opening and closing, this plea is that— 


* The only machines for unloading grain from rail- 
road cars ever used by them [defendants] during the 
life of either of said patents set forth in said declaration 
were constructed and put into use in their grain elevat- 
ors by the said John Dable, and with his consent and 
allowance, while he was in their employ as superin. 
tendent of machinery, and prior to his application fo: 
either of said letters patent, and thereby, and by virtu 
of the statute in such case made and provided, the de 
fendants became possessed of the right to use all sai 
machines during the life of each of said patents, with. 
out liability to the said John Dable or the plaintiff.” (¢ 


The material part of the stipulation, on which the caus< 


was submitted in the Court below, ts that— 


* The facts stated in said fourth and fifth pleas are as 
therein stated, except that John Dable, the patent 
claimed compensation from the defendants for the | 
of his invention covered by his letters patent sued 91, 
at the time he obtained said letters patent, respective | y, 
which claim the defendants refused to recognize.” (: %.; 


The fourth plea presents the defense of a statutory license 
or right to use the invention, by virtue of Section 7 of tie 
Act of 1839, which was in force at the time the Dabile oit- 
ents were granted, and which provides that— 

“Every person or corporation who has or siall 
have purchased or constructed any newly invented ma- 


chine, manufacture, or composition of matter, prior to 
the application by the inventor or discoverer for a pat- 
ent, shall be held to possess the right to use, and vend 
to others to be used, the specific machine, manufacture 
or composition of matter so made or purchased, with- 
out liability therefor to the inventor, or any other per- 
son interested in such invention.” 

In substance, this provision was continued in Sec. 37 of 
the Act of 1870, with this qualification, that where the pat- 
ented machine is not purchased from the inventor it must 
be constructed with “his knowledge and consent ;" and, 
with this qualification, the same provision is now contained 
in Sec. 4,899, Rev. Stat. In this cause, however, the quali- 
fication in reference to “knowledge and consent” ts immater- 
ial (1) because the patents sued on were granted while the 
Act of 1839 was in force; and (2) because the machines in 
controversy are admitted to have been constructed and put 
into use by the patentee “or with his consent and allow- 
ance. 

It will be noticed that, by its stipulation, plaintiff admits 
that the grain unloading machines used by defendants, and 
now charged to infringe the Dable patents, were constructed 
and put into use in defendants’ elevators, by the patentee, 
while he was in defendants’ employ, as superintendent of 
machinery, and “prior to his application for either of said 
letters patent.” This certainly brings the case within the 
language of the statute, which gives to every person or cor- 
poration the right to use a specific machine purchased or 
constructed “ prior to the application by the inventor or 
discoverer for a patent.’ In other words, these specific ma- 
chines being constructed and put into their elevators before 
any application was made for a patent, defendants at once 
became possessed by virtue of the statute of the right to use 
such machines without any liability whatever to the inventor 
or his assignees. 


The mere fact that the inventor afterwards, at the time he 


obtained his patents, claimed compensation for the use of 

his inventions could in no way affect, impair, or.take away 

the right thus already vested in defendants. If such a statu. 

tory license can be recalled at any time by a simple demand, 

why cannot any other license be recalled in the same way ° 
Judge Blodgett well says: 

“1 do not see how a case could be made to bring 
the defense more clearly within the provisions of the 
-tatute than is made by this plea, and the additiona! 

“fact stated in the stipulation does not change the effect 
of the plea. The plea 1S therefore held to be a COT): 


plete defense to the suit.” (15.) 
The case is so clear that it hardly seems necessary to cite 
authorities ; but we call attention to Wade v. Wetealf, 120 
U. S., 202, 205, in which it was said “that the implied 
license conferred by the section sets the specific machin 
free from the monopoly of the patent in the hands of any 
person, just as if that person were the lawful assignee of 
one holding the machine under a purchase or an express 


and unrestricted license from the inventor.” 


But counsel for plaintiff in error contends that Sec. 7 of 
the Act of 1839 is unconstitutional. The principal groun: 
on which he bases this contention is that such section de 
tracts from the exclusiveness of the right granted in the 
Constitution, and that it permits the taking of the private 
property of an inventor without compensation. | 

In answer to his positions in this behalt it ts only neces. 
sary to suggest that there can be no “exclusive right” or 
‘ private property “in an invention until after a patent ha; 
been granted. There is no common law ‘right to an inven 
tion. Until the inventor complies with all the requirement: 
of law, and obtains his patent, everybody ts at liberty to us« 
his invention. 


* The inventor of a new and useful improvement cer 
tainly has no exclusive right to it until he obtains « 


language used in J/cAcever v. U. S.—that the term 


patent. This right is created by the patent, and no 
suit can be maintained by the inventor against any one 
for using it before the patent is issued.” Garler v. Wilder, 
10 How., 493. 

* An inventor has no exclusive right to make, use and 
vend the improvement until he obtains a patent for the 
invention, and that ts created and secured by the pat- 
ent; nor can the inventor maintain any suit for infring- 
ing the same before the patent is issued.” //endrie v. 
Sayles, 98 U.S., 551. 

“The right of property which a patentee has in his 
invention, and his right to its exclusive use, is derived 
altogether from these statutory provisions; and this 
Court has always held that an inventor has no right of 
property in his invention, upon which he can maintain 
a suit, unless he obtains a patent for it according to the 
Acts of Congress ; and that his rights are to be regu- 
lated and measured by these laws, and cannot go be- 
yond them.” Brown v. Duchesne, 1g How., 195. 

* The invention is the product of the inventor's brain 
and if made known would be subject to the use of any- 
one if that use were not secured to him. Such security 
is afforded by the Acts of Congress when his priority 
of invention is established before the officers of the 
Patent Office, and the patent is issued. The patent ts the 
evidence of his exclusive right to the use of the inven- 
tion; it may, therefore, be said to create a property tn- 
terest in that invention, Until the patent is issued there 
is no property right in it—that ts, no such rnght as 
invention can enforce. Until then there is no power over 
its use, whichis one of the clements of a right of property 
in anything capable of owne-ship.”  Jarsh v. Nichols 
& €o., 128 U.S., 611-12 

‘* An inventor has no right to his invention at com- 
mon law. Hehas no right of property in*it originally. 
The right which he derives ts a creature of statute and 
of grant, and is subject to certain conditions tncorpo- 
rated in the statutes and in the grants.” Am. Hide & 
Leather Co. v. Am. Tool Co., 4 Fisher, 294. 


The cases cited by counsel are in no way inconsistent 
with the view here suggested-- that an inventor has no ex- 


clusive right until his patent is granted. For instance, the 


‘ 


‘exclu- 


sive right does not “admit of an implication that, with re- 
gard to such patentable articles as the Government may 
need, the right shall not be exclusive ’’—simply means that 
after a patent has been granted the right shall be exclusive 
In other words, all such language has reference to the 
breadth or scope of a patent after its issuance—after the 
patentee becomes vested with a property ‘Interest—and not 
to mattcrs occurring prior thereto and during the time the 
Invention 1S open to the public, forming a part of our com 
mon property. 

It would be as reasonable to say that, before filing his 
application, cl patentee cannot vrant al license by express 
agreement as to say that he cannot construct and sell hi: 
machines in such a way as to authorize their unrestrictee 
use. On the one hand, it is often of great benefit and ad 
vantage to an inventor to be able to make and sell sufficient 
machines to test the practicability of his invention, or to ob 
tain money with which to perfect, introduce or manuiacture 
it, or to apply for a patent; and, on the other, it is onty 
reasonable that innocent purchasers should be protected 
against claims under patents not even applied for at the time 
oftheir purchase. It would be simply monstrous to say 
that an inventor can sell a machine for full price, and then, 
obtaining a patent, turn around and enjoin use by the inno- 
cent purchaser of the very machine sold. Will this Court say 
that an inventor shall not be allowed to deal with the pub. 
lic at all before obtaining his patent? This will be the 
meaning of a decision in plaintitf’s favor on the question 
here presented ; for, of course, in the absence of protection 
tothe public, inventors will be practically prohibited from 
dealing with the public. So that, looked at both from th« 
stand-point of the inventor and the public, the provisions of 
the law in question rest upon a foundation of sound sens: 
and reason. 

If the patent ts a creature of the statute, as this Court has 


repeatedly said it is, it would seem to go without saying 
that it must be granted and accepted subject to all the con- 
ditions and provisions of the statute. The very power 
vested in Congress “to promote the progress of science and 
useful arts by securing for limited times to authors and in- 
ventors the exclusive right to their respective writings 
and discoveries "’ necessarily includes power to prescribe any 
and all conditions which Congress may in its wisdom con- 
sider calculated to aid in accomplishing this object. And 
if Congress considered dealings between inventors and the 
public before application for a patent, calculated “ to pro- 
mote the progress of science and useful arts ""—by enabling 
inventors to perfect, introduce or manufactere their inven- 
tions —there can be no doubt of its power, by prescribing 
conditions, or otherwise, to require patents to be issued ac- 
cordingly. 

Other lines of reasoning and authorities could be suggest- 
ed—such, for instance, as the provisiens for the protection 
of innocent purchasers invariably connected with the exten- 
sion of patents—but the above is considered ample to show 
the unsoundness of the attack made upon the constitution- 
ality of Sec. 7 of the Act of 183g. It may be suggested, 
however, that notwithstanding such section has been tn 
force more than half a century, being frequently re-enacted, 
and has often been the subject of judicial consideration, this 
is the first time, so far as our knowledge goes, that any at- 


tack has ever been made upon its constitutionality. 


Implied License. 

The fifth plea represents a detense very similar to the 
fourth ; but proceeds on the theory that, without special re- 
ecard to the statute, the circumstances show an implied 
agreement to the effect that, in consideration of assistance 
and privileges accorded in the development of his invention, 


Mr. Dable agreed that defendants should have a right to 


use the “ specific machines” constructed by him) while in 
their employ. The case falls squarely within the rule of 

VeClurg v. Kingsland, 1 How., 202 

Chabot v. Am. Bh. H. & O. Co., © Fish., 71, 73. 

Magoun vy. Glass Co., 3 Banning & Arden, 114. 

harry v. Crane, 22 Fed. Rep., 396 

Wilkins v. Spafford, 3 Banning & Arden, 274. 

Wind Mill Ce. v. Wind Mill Co., 4 Fish., 428, 432. 
Brickil v. Mayer, § Banning & Arden, 544, 545-7 
Whiting v. Graves, 3 Banning & Arden, 222-4. 
Wade v. Metcalf, 16 Fed. Rep., 130-1. 
Slemmer's Appeal, 58 Penn. St., 155, 167 


Statute of Limitations. 


ifthe Court should hold that, under the stipulation of 
counsel, the defenses presented by the fourth and fifth pleas 
are insufficient, then it will be proper to consider the de- 
fense considered by the second plea—whether plaintiff's 
claim is not barred by the Illinois Statute of Limitations.” 


This statute (Ch. 83, Sec. 15) is as follows : 


* Actions on unwritten contracts, eXpressed or im- 
plied, or on awards of arbitration, or to recover dama 
ges for an injury done to property, real or personal, or 
to recover the possession of } rsonal property or dam 
ages for the detention or conversion thereof, and al! 
civil actions not otherwise provided for, shall be com 
menced within tive vears next alter the cause of action 
accrued. © 


Specifically stated, the question ts, whether under the pro 


visions of Sec. 34 of the Judiciary Act of 1789 (Sec. 721, 


/ 

*If the pudyment of the Circuit Court should be reversed and the 
cause remanded, which we do not expect, it will of course be necessar. 
in future proceedings to know exactly how far back plaintiff should by 
allowed to recover damages; and hence, in this contingency, a decision 
of this question, as well as of the one presented by the third plea, to be 


pyre senthy considered, is carnestly requested 


Rev. Stat.), the State statute of limitations is applicable in an 
action at law to recover damages for infringement of a pat- 
ent. This section provides that— 

“ The laws of the several states, except where the 
constitution, treaties or statutes of the United States 
shall otherwise require or provide, shall be regarded as 
rules of decision in trials at common law in the Courts 
of the United States, in cases where they apply.” 

This is a “trial at common law,” and therefore falls with- 
in Sec. 34, above quoted. The case does not come within 


the exception suggested by the words “except where the 
constitution, treaties or statutes of the United States other- 
wise require or provide;” hence “the laws of the several 
states "—in_ this case the laws of Illinois—are applicable, 
and should “ be regarded as rules of decision.” ‘“ The laws 
of the several states sha// be regarded as rules of decision ; ” 
from which it may be said that th section is mandatory. It 
does not merely provide that the State laws may de regarded 
as rules of decision ; but it goes farther, and is very explicit 
that they shad/ de so regarded. 

It has been held, in at least seven cases, that under the 
provisions of Sec. 34, above quoted, State statutes of limita- 
tion are applicable in patent cases, to wit: 

Parker v. Hawk, 2 Fisher, 58. 

arker v. Hall, 2 Fisher, 62. 

Hayden v. Ortental Mills, 15 Fed. Rep., 605. 
Sarles v. R. R., 4 Banning & Arden, 23g. 
Sarles v. R. R.,6 Sawyer, 31. 
Rich v. Ricketts, 7 Blatch., 230. 
Royer v. Coupe, 29 Fed. Rep., 358, 362. 

And in //ayward v. St. Louis, 11 Fed. Rep., 427, Judge 
Treat intimates that they are applicable. 

In Hayden v. Oriental Mills, 15 Fed. Rep., 605, Judges 
Lowell and Colt, while admitting that the weight of author- 


ity in the Circuit Courts was against the applicability ofa 
State statute, refused to be bound thereby, saying : 


“This result appears to us to be inadmissible. Ne 
reason is given for excepting one class of cases out of 
section 721. . . . There is no such exception in the 
statute itself, and none in its intent and purpose. Te 
us it seems as admissible to say that section 721 does 
not apply to patent cases, as that the law adopting the 
general practice of the States does not apply to them. A 
dozen questions may arise in any patent case which 
can only be decided by the law of the State. When 
they thus repealed the Act of Congress, the State law 
became again applicable to future infringements.” 


In Sayles v. The Railroad, 4 Banning & Arden, 240, 
Judge Hughes said : 


“In providing that the laws of the several States shail 
be rules of decision in trials at common law in courts of 
the United States, except where treaties or Acts of 
Congress otherwise provide, Congress — virtually 
adopted the statutes of limitation of each State as limi 
tation of action brought in the United States Courts in 
that State. This point is so thoroughly settled that it i 
useless for me to cite authorities on the subject.” 


“* 


The other decisions cited proceed upon the same princt- 
ple, that in no way have patent cases been excepted from 


the provisions of the above section 


This Court has four times decided that State statutes are 
applicable in patent cases. Sce 
Vance v. Campbell, 1 Black, 427, 430. 
Hlaussknecht v. Claypool, 1 Black, 431, 435. 
Wright v. Bales, 2 Black, 535, 538. 
Railroad Co. v. Turrill, 101 U.S., 836. 
In Vance v. Campbell, Justice Nelson, speaking for the 
Court, after reciting the gist of the section in question, said: 
“ This section has been construed to include the rules 
of evidence prescribed by the laws of the States in al! 
civil cases at common law not within the exceptions 
therein mentioned.” 


1] 


The decision of the lower Court was reversed because of 
the exclusion of the testimony of a witness competent under 
the Ohio statutes, but incompetent by the rules of the com- 
mon law. The decisions in //ausknecht v. Claypool and 
Wright v. Bales were to the same effect. 

In Railroad Co.v Turrill, the Court held that interest 
should be allowed on a decree in a patent case at the rate 
provided by the State statute for interest on ordinary judg- 
ments. This decision is founded on the provisions of Rule 
23 of the Supreme Court, that a judgment in the Federal! 
Courts, affirmed in the Supreme Court, shall bear interest 
‘at the same rate that similar judgments bear interest in the 
courts of the State where such judgment is rendered.” 

All these were patent cases, and yet the Court did not 
consider this material as distinguishing them from other 
cases, so far as regarded the applicability of State statutes 
relating to interest or the taking of testimony. In fact, they 
are based mainly on the rule of J/cNel v. Holbrook, 12 
Peters, 84, 88, which was a suit on promissory notes, and 
from which IVright v. Pales contains an extended quotation 
—thus showing that, in some respects at least, the Court 
did not consider that, so far as regarded the applicability of 
State statutes, there was any material difference between a 


patent case and other cases. 


State statutes relating to jurisdiction over foreign corpo- 
rations have also been held applicable to patent cases. See 
i. ao @ Telephone Co., 29 Fed. Rep ,17; Store Service Com- 
pany v. Store Service Company, 51 Off. Gaz., g69. 


It is also well settled that State statutes of limitation are 
applicable to ordinary actions.in the Federal Courts. (See 
Mc Cluny v. Silliman, 3 Pet., 270; Ross v. Duval, 13 Pet. 
45; Leffingwell v. Warren, 2 Black, 599; Hanger v. Abbott, 
6 Wall., 532.) And if patent cases are to be treated the same 


as ordinary cases, so far as regards testimony, interest or juris- 
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diction, why should they be treated otherwise as to limitation 
of actions? If treated otherwise, this absurdity results—- 
that section 34 may be applied to patent cases for some pur- 
poses and not for others. To us it seems that it must bx 
applied for all purposes or none; one State law cannot ie 
said to apply and another not ; and if one State law ts made 


applicable to patent cases by said section, all must be that are 


not in contravention of the constitution, laws or treaties of 


the United States. As Judges Lowell! and Colt well say : 
‘No reason is given for excepting one class of cases out of 
section 721. . . . There is no such exception in the 


statute itself, and none in its intent and purpose.” 


looking at the reason of the rule, there can be no posst- 
ble grounds for excepting patent cases from the operation 
of the statute. They are not more sacred than other cases, 
and no statute provides that a longer time shall be allowed 
for their prosecution. In fact, the legislative intent is clear 
that a longer time shall not be allowed. Why did Congress 
in 1874 repeal the special statute of limitation applicable to 
patent cases (Sec. 55, Act of 1870), and thus leave such 
cases In a position “ where the constitution, treaties or stat- 


es 


utes of the United States " do not “ require or provide "' 
anything on the subject, if it was not for the purpose of 
placing them in the same position as other cases, so that, 
under the Judiciary Act, “the laws of the several States 
should be regarded as rules of decision ? ” 

The ground of the decision holding that State statutes of 
limitation are not applicable in patent cases, cannot be bet. 
ter stated than in the opinion of Judge McDonald in Read 
v. Iller, 2 Biss., 12; 3 Fisher, 310, 313. In this case Judge 
McDonald said: 

* The constitution of the United States has given to 
the National Government exclusive control of the whole 
subject-matter of patent rights for new and useful in- 
ventions, No State, therefore, can pass any valid law 


> 


‘e 
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concerning them. . . . Since, then, no State has any 
power to legislate concerning patent rights, and no State 
court has jurisdiction to adjudicate concerning any vi- 
olation of them, it can hardly be supposed that a State 
may, nevertheless, pass statutes of limitation concern- 
ing them, which shall control National Courts in suits 
brought for their infringement.” 

That this reasoning ts erroneous ts clear from this Court's 
decisions, above referred to, holding that State statutes re- 
lating to evidence and interest are applicable in patent cases. 
Judge McDonald says that “ no State has any power to leg- 
islate concerning patent rights’ to an extent that “ shall 
control the National Courts in suits brought for their in- 
fringement ;" this Court says, four times, that Coxgress has 
power to adopt State legislation to an extent that shall control 
the National Courts in suits brought for infringement of 
patents, so far as regards question of interest and evidence. 

Judge McDonald also says : 

“Section 34 of the Judiciary Act. only makes the 
laws of the several States rules of decision in the Na- 
tional Courts ‘ 7” cases where they apply. Now, it ap- 
pears to me that these State laws do not apply in cases 
over Which State governments have no control what- 
ever, and which are under the exclusive control of the 
cveneral government.” 

Our answer to this is, that this Court has four times held 
that State laws do apply to patent cases which are “cases 
over which the State governments have no control what- 
ever,’ ete. If Judge McDonald's reasoning is sound, then 
this Court was clearly wrong every time it held State stat- 
utes relating to evidence and interest applicable in patent 
CasCs 


Again, Judge McDonald says “ that, should a State legis- 


Jature pass an act in express terms, limiting the action on the 


case for violating patent rights, such an act would be 
unconstitutional and void.” This may be true, but it does 


not affect the question whether, under the Judiciary Act, 
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Congress may not adopt State statutes of limitation for 
patent cases, as well as for other cases. And right here 
lies the error of Read vy. Miller, and similar cases ; they 
proceed on the theory that a State has no power to pass at 
act affecting patents, and fail to recognize that the cas 

simply one where, under the Judiciary Act, Congress has 
adoptcd a State statute. They overlook the fact that th 
State has not attempted to control the Federal Courts, ha: 
had no such idea, that it has merely passed laws for tts ow: 
sovernment, which it has an undoubted right to do, anc 
that these laws have been practically re-enacted by Congres: 
in its adoption of them by the Judiciary Act. Ot course Con- 
eress has power to pass a statute of limitations for patent 
cases; and why may it not do this by adopting laws already 


passed by the States ? 


Suit by Assignee. 


The question presented by the defendants’ third plea ts, 
whether the plaintiff can maintain an action at law in tts 
own name for damages arising out of infringements com 
mitted before it acquired title ? 

The declaration alleges that the Dable patents were a- 
signed to plaintiff December 8, 1880, along with “all rights 
of action whatever accrued thereunder before the date «of 
said assignment in said inventions.” (3.) The defendants’ 
contention is that, even if this be true, it does not authorize 
plaintiff to sue at law, in its own name, for damages accruing 
from infringements committed betore the assignment ; thy 


suit should be in the name ot Dable for the use of plaintif! 


Under the common law it is well settled that the as 
signor must have some substantial possession, and some 
capability of present enjoyment, and not a mere naked right 
to overset a legal instrument, or commence a suit. 2 Story 
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case can be found which decides that such a [mere naked] 
right can be the subject of assignment, either at law or 
equity.” osser v. kdmonds, 1 Younge & C., 481; Woods 


Vv. Downs. iS Ves . 120: Corbin \ eT rson, 10 Leigh, 663. 


But, even admitting that such assignment could be good 
at common law, it would still be insufficient to transfer the 
legal title to infringement claims, so as to enable the as- 
signee to sue therefor in his own name. 

The tith section of the Act of 1836 declares what may 
be assigned, and the 14th section, what persons may main- 
tain a suit. Suits are “ to be brought in the name or names 
of the person or persons interested, whether as patentees, 
assignees, or as grantees of the exclusive right within and 
throughout specified part of the United States.” And the 
same language ts used substantially in Sec. 59 of the Act of 
1870, and Sec. 4919 of the Rev. Stat. of 1874. 

[he right to assign a patent and the right to maintain a 
suit for its infringement both exist solely by virtue of these 
enactments, and cannot be extended beyond them. But 
there ts nothing in any of these enactments about assigning 
the right to sue for past damages or profits, and especially 
nothing to authorize a suit in his own name by an assignee 
Phere is nothing, therefore, in any of the Acts of Congress 
to lend any support to such actions 

In slanchard v. tldridge, 1 Wall. Jr, 340, it was 
held that the word “assignees” in the 14th section must 

* be construed by reference to the 11th section already. 
referred to, which defines in what way a patent may be 
assigned—to wit: either the whole or any undivided 
portion of the whole.” 

In Joore v. Marsh, 7 Wall., 520, the Court, construing 
this section, say | 

“ Assignees and grantees, as well as the patentee, 


may, under some circumstances, maintain an action on 
the case for an infringement in their own name, as ap- 


Me Lael cae d aig 0 


lt) 


pears by express words of the act of Congress. An 
assignee is one who holds, by a valid assignment in 
writing, the whole interest of a patent, or any undivided 
part of such whole interest throughout the United 
States.” 


In Agawam Co. v. Jordan, 7 Wall, 593,it is said that— 


“ The suit must be brought in the name or names of 
the person or persons interested, whether patentees, as- 
signees, or as grantees, as aforesaid, of the exclusive 
right within a specthed locality.” 


In Gordon vy. Anthony, 4 Banning & Arden, 261, Judge 
Blatchtord said: 


“ Under sections 11, 14 and 17 of the Act of July 4, 
1836, 5 U.S. Stat. at Large, 121, 123, 124, % Wee 
always held that no one could bring a suit, either at 
law or in equity, for the infringement of a patent in his 
own name alone, unless he were the patentee, or such 
an assignee or grantee as is mentioned in the tith and 
14th sections of that Act. 

* These provisions were considered by this Court in 
the case of Nelson v. McMann, 16 Blatcht., C. C. K., 
139.. Under them no person can bring a suit for profits 
OT damages for rnty Invement, \\ ho is not the patentee OT 
such an assignee or grantee as the statute points out 
A claim to recover profits or damages for past intringe- 
ment cannot be severed trom the title by assignment or 
grant, so as to give a right of action for such claim, in 
disregard of the statute. The profits or damages for 
infringement cannot be sued tor except on the basis ot 
title as patentee, or as suc h assignee or grantee, to the 
Whole or a part of the patent, and not on the basis 
merely of the assignment of a right to a claim tor prot 
its and damages, severed trom such title.” 


As to the time preceding the assignment to plaintiff, the 


patent sued on may be considered as having expired, and as 
to such time the only possible rivht existing and capable of 
being assigned to plaintiff was the right to collect damages 
for past infringement. A mere assignee of infringement 
claims cannot possibly be considered as owner of the patent, 


either for the whole United States or within a specified fo- 


cality, and, therefore, he cannot be an assignee within the 
meaning of the law as above construed. He cannot sue on 
the basis of title as assignee, but his suit must be on the 
“basis merely of the assignment of a right to a claim for 
profits and damages, severed from such title.” 

As already suggested, there is nothing in the statute 
about assigning the right to sue for past damages or profits ; 
nothing to authorize a suit for such damages or profits by 
an assignee. The suit must therefore be, in accordance with 
the rule of the common law, in the name of the patentee for 
the use of his assignee, if it can be maintained at all; and as 
to all claims for infringement prior to the assignment to 
plaintiff, December 8, 1880, we submit that it should be so 


pr ssecuted., 


In view of all the foregoing, we respectfully submit (1) 
that complete defenses are presented by the fourth and 
fifth pleas and stipulation of counsel, and hence that the 
judgment of the Circuit Court should be affirmed ; (2) that 
if this be not so, the Illinois Statute of Limitations is appli- 
cable; and (3) that, in any view, plaintiff should not be 
allowed in this suit to recover damages accruing from in- 
fringements committed before the date of the assignment 
under which it holds title. 

EPHRAIM BANNING, 
THOMAS A. BANNING, 
Counsel for Defendants in Error. 
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JOHN H. HARDING VS. W. M. WOODCOCK. 1 


] MippLe District oF TENNESSE! 


Ata circuit court of the United States began and held in the 
Federal court-room, in the city of Nashville, on the third Monday, 
being the 21st day,of April, in the vear of our Lord eighteen hun- 
dred and elgltv-four, and of the Indep ndenece of the United States 
the 10S vear—present, the Honorable D. M. Kev, U.S. judge—the 
following }) —s were had, to wit 

On the 11th ve of Jan’y, 1SS4, a petition was filed in the words 
and figures follow! , to wit: 


elition for Removal. 


To the honl. cireuit court of the United States for the middle dis- 
trict of Tennessee, sitting at Nashville: 

The petition of W.M. Woodeock respectfully shows and represents 
unto your honors as follows: That a civil suit for $10,000 for dam- 
“ges has. on the — day of Jan’ Vy, ISS4, been ommenced against him 
by John Harding in the State cireuit court Davidson county to 
recover said amount as damages for an / ial W rongful seizure 
of property claimed by said Llarding for taxes, to wit, an assessment 
made by thi Commissioner of Internal Revenue and placed in the 
hands of petition r, Who was at the time co!!ector of internal revenue 


. 
. 
; 


t 
Petitioner alleges and shows that the said aetion, to wit, said eivil 
suit brought by said John Harding against him, has been brought 


; , , P ci. aor ; , : , I . i 
gvalst petll-oner, an onicel appolited and acting uncdet and by 
, . : } } : } ” 
authority olf a revenue law of the Ln i States, and that the act 


done by him and for which he is sued in said action was done by 
; arevenue law of the United States, to 
wit, the law requiring revenue collectors to collect as- 

R.s., 2643. sessments on distillers & others, made by the Commis- 
sioner of Internal Revenue. Wherefore he prays that 

“ a writ of certiorari, as the statute provides, issue, and that the 
said cause be removed for trial into the circult court next to 

be holden at Nashville, in said district, on the 5d Monday in April, 


MORACE IH. MARRISON, 


No? r for I elitioner. 


The above-named petitioner makes oath that the matters therein 
above stated are true to the best of his knowledge, information, and 
belief 

M. WOODCOCK. 

Subs ribed and sworn to before me Jan’v 11th, 1884. 


LEWIS T. BAXTER, C’k. 


] » ok 4} ft ‘ . 999% ] t -— ite » bade > | bys , . 
| herebv certify that as counsel for thi petlLionel Mave exam- 
" , 


ined the proceedings against him and have carefully enquired into 


_~ 


| —2 73 


Z JOHN Tl. HARDING VS. W. M. WOODCOCK. 


} . ] on ort sens — oe So nee ] } 
all thi matters set forth 1n the said petition, and belleve them to 
’ 


true. 
HORACE H. HARRISON. 


lhiled Jan’y 11th, 1S584. Lewis T. Baxter, elk. 


f erhiorvari. / ued January iff, | el> | 


UnIirep STATES OF AMERICA, | 


Middle District of Tennessee. | 
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JOHN H. HARDING VS. W. M. WOODCOCK. vo 


Transcript from State Court. 


Filed June 18, ’S4. 
LEWIS T. BAXTER, CVE. 

STATE OF TENNESSEE: 

Pleas at the court-house, in the city of Nashville, county of David- 
SOl), and State aforesaid, on the second Monday, being the four- 
teenth day, of day of January, in the year of our Lord 1884, and 
In the 10S year of our American Independence. 


Present: The Hon’l Frank T. Reid, one of the judges of the cir- 
cuit courts of the State of Tennessee, and assigned to hold the cir- 
cuit courts of the eighth judicial district, in said State. 


_ 


Summons Issued 9th Day of January, 14. HT. ©. Iludson, Dep. CVk. 
Joun HI. HARDING ) 


vs, 


W. M. Woopcock. } 


State of Tennessee to the sheriff of Davidson county, Greeting: 

Yi uare her DY commanded tO sulmmon W. MI. W oodeock, if to 
be found in vour county, to appear betore the Judge of our circuit 
court, to be held for the county of Davidson, at the court-lhouse, In 
the town of Nashville,on the 2d Monday in January next, then and 
there to answer John H. Harding in an action to his damage 
(810,000) ten thousand dollars. Herein fail not, and have you then 
nd there this writ. 

Witness J. E. Aldrich, clerk of our said court, at office, the 3d 
Mondav in Sept., A. D. 1885 
, J. E. ALDRICH, Clerk, 
By Ht. C. HUDSON, D. CPE. 


We acknowl de » OUPTse lve ~ ir) l bted to W. NI. Woodcock, 


5 the defendant in the above suit, in the sum of two hundred 

ind fiftv dollars, to be void on condition John H. Harding 
prosecutes his action for damages. this dav commenced against said 
\\ wmaleoek in th -clreult court ot Davidson ounty, with eflect or pay 


’ 


| costs which may at any time be adjudged against him 
Witness our hands and seal- this 9th day of January, 1854 
JOUN HH. HARDING, 
by S&S. WATSON, Atty 
H. L. W. CHEATHAM. 


Came to I ind Saree dav ISSU¢ d.and executed 1) W. \I. Woo leock 
y reading and making the contents of the within known to hi:n 
his Jan’v 9th, 1Ss4. 


B. H. RAINS, D. Sheriff. 


, H. CG. HUDSON. D. Cre. 
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term. on the 3d Monday in April. ISS4: Now. 1t the said W. M 


; : , , . ' ' 
" ‘ , — . ; ,if ~ 
Woodcock shall enter into the circuit court of the United States o 


the first dav of its next session coples [| Sald process agallist bit 
; | 
ana (>] ail PIcadil’s it’ ye [ ns, Ue { LOTL' Glide OvLlel Phy CecUullis 
in said cause concerning or afleeting the petition, then this bond t 
be vold; otherwise to remain in full foree and virtue 
Wo M. WOODCOCK 
ll. W. BUTTORFF 
STAT! {>} ws sm fo] ! 
Lavi yy» f TiRital } 
LJ. ki. Aldrich, clerk of the cireuit court of said county and Stat 
aforesaid, certify th recoiling to bea tull, true, and correet transeri 


of the record in case of Jobu TL. Harding vs. W.M. Woodeock as th 


Witness my lane ind seal of oflice, at office, in Nashville thii 
28th day of April, A. D. 1554, and in the 108 year of our Independ 
ence 
JURICH, Clerk, 


I.E. Al 
| HUDSON, Dep’y CUk. 
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Bill of costs, 810.55. correct 


H. C. HUDSON, D. Cl’'k 


Filed Mareh BOth, 1SS4 
LEWIS T. BAXTER. QE 
By CHAS. NASH, D. ¢ 


JOHN H. HARDING VS. W. M. WOODCOCK, v0 


Declaration Filed in U. S. Cir. Cowrt. 
Circuit Court of the United States. Middle District of Tennessee. 


Joun H. Harp: 
rs. » 


W. M. Woopcock. } 


The plaintiff, John H. Harding, complains of the defendant, W. 
M. Woodcock, who is in court by summons, &e.— 
lor that heretofore, to wit,on the 5d day of January, 1882, 
and before and since said day, and also. Upon the 2d day of 
June, 1882, and before and since said day, the plaintiff owned and 
operated a distillery in the county of Rol rtson, State of Tennessee, 
doing business under the name of John Hl. Harding & Co., and as 
such distiller executed a bond, with sureties, on the first day of May, 
ISSO, in accordance with the statute In such eases made and pro- 
vided; that in July, ISS], an assessment was made against the 
plaintiff for taxes alleged to be due the United States for the sum 
of four thousand three hundred and thirty-nine 4°54) (4,539.37) dol- 
lars on account of whiskey supposed to have been produced by 
plaintiff at said distillery ; but plaintitf avers that the whiskey upon 
which sald assessment was made was hever produced by ham, and 
that he did not owe the United States said sum se assessed as afore- 
said nor any part thereof. 

That platntifl appealed to the Commissioner of Internal Revenue 
in accordance with the statute and with the regulations of the Treas- 
ury Department to have said assessment set aside and abated, but 
said appeal was disallowed by said Commissioner; that said appeal 
was taken by the vlaintiff before the commencement of this suit. 
Plaintiff further avers that on the 22 day of March, 1882,a suit was 
begun in the district court of the United States for the middle dis- 
trict of Tennessee against plaintiff and lis sureties on bis said bond 

by the United States to recover the amount of said taxes 
S which had been assess ed against plaintiffas aforesaid: that 

the sald district eourt I it] jurisdiction of the persons and 
subject-matt r ol said sult and Was Corny celit Lo render a judgment 
upon the matters therein pleaded ; that on the 24 day of April, 1SS2, 
the plaintiff and his cod I ndants therein file d their several pleas to 
the declaration In said suit denving that plaintiff was indebted to 
the United States on account of the.taxes assessed against him, as 
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set forth in said declaration; that at the October term, 15585, of said 
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of the defendants: that the q lt's tis |] yoived 1n Salad Ssultl were as 
. 
" ,* 4 a , t } } 
° ’ . — P , P ’ *,F ‘ . " ; e 
Lo thie VALldity Oo] Saidd asst SSipe't) hu chial preakltitlii, as nerelnbelore 


stated. and the ettect of said agement Was to deciare said assess- 
ft further avers that the defendant 


:% 
. 
‘ 
’ 
' 
s 


' } a ? m + 
ment illegal and void. Plaint 
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' ‘ : : ee , 
was at the date of sald assessment the collector of internal reven 
for the fifth district of ‘v nnessee, which embraces the county 


Pre } ‘ PM ] ne } ! i} , 
Robertson : that defendant continued to be such coilector ul 
} = ‘ a. ' le | nin ’ “> - “ * iF Pica } 
the Ist day of Sept., ISSZ: that on the sald 56 dav of Janv, 1s 
* i * . 
- y } 1 4 eee a a a } - : 
the said qdelendant re colleetor aroresaid, se1zed and took POss 


erty of the plaintiff, to wit, five hundred azn 
: * a : ’ } — j ’ ‘ ee 

ralions OF W hiske\ at the pricalral itt 5S Sag < 

| : + . . , . ; 

vi aid county, being of great value, to wit, of the value 


five thousand dollars; that said property was seized by the 


] . ,} ’ ’ } ' i 
fendart to satisfy the taxes alleged to be dye the Lol sd 
} ? ’ ' ; . 
9 States under the said assessment made as hereinbetore stat 


@, } cae . } ‘ ° ] sey 4 | 
beeline the identieal taxes sued for in sald suit of thi | ! 


’ ' } } . » ° ' : : 
t. ‘ ’ ls ’ + % ‘ a | . *? #44 og ‘ ; . 
states acvaltlis relaarititl and the sureties on this DON. as heretpel 


| 
} } } } : : ‘ } ] + 3 
stated: that the plaintiff protested to the defendant Avast s 
| } ; ’ + ‘ 
seizure on the eround that he did not oWe sald taxes bv reasot 


1] } id rt ’ ° } 
the ille Pality of the sald assessment | 
that, notwithstanding said prot st, the defendant took said PEPE! 

. } . ’ : a om On iP, 
out of plaintiff’s possession and sold it for the purpose OF pears 

, oye _ ee ee ee 1) ener 
and satisiving the Said taxes wthileh fae Dee) LTIewaiiN ass: j 


laintiff, as hereinbefore stated, whereby plamntith was 


4 


against |) 
prived of the use, control, and ownership of said property. 
intiff further avers that on the 2d dav of June, 18>, 
the said defendant, as collector as aforesaid, seized and took posse-- 
sion of certain other property of the plaintiff, to wit, one platfor 
SCHLOSS, o tin cans, 2 wooden tubs, 2 w den stills, f heme and bol o> 
and all the pipes and worms used at plaintilf’s distillery, one m 
234 gallons of corn whiskey, and the distillery premises, contain 
ten acres, in said county, being of great value, to wit, of the value 
five thousand dollars: that said properly Was st ized by the defend: 
to satisty the tuxes alleged to be due the lo nited States under the 5; 
assesstnent made us hereinbefore stated, being the identical iti) 
sued for in said suit of the United States against plaintiff and t 
sureties on his bond, as hereinbefore stated; that the plaintiff ps 
tested to the defendant agaist sald seizure on the grou 
LQ that he did notowe sadd taxes by reason of the nae eality of Sa 
assessment made against him as aforesaid; that, notwithstan 
ing said protest, the defendant took said property and sold it for t 
purpose of paving and satisfy ine the said taxes Which ma been i] 
gally assessed against plaintiff, as hereinbefore stated, whereby plat 
tiff was deprived of the use, control, and ownership of said propert: a 
to the great damage of the plamuif. 
II. And also that the de fendant, afterwards, LO wit, Ol} the 3d ds 
of January, ISS2, and at the place aforesaid, other goods and chia! 
tels of the said plaintiff, to wit, five hundred and ninety-eight ¢: 
lons of whiskey, of the value of five thousand dollars, at the place 
aforesaid found, did take and carry away and converted to his ow 
use; and afterwards, to wit, on the 2d day of June, 1882, and « 
the place aforesaid, other woods ana chattels Ol] the ~ id plaintiil 
wit, one platform scales, 0 tin cans, 2 wooden tubs, 2 wooden sti! 
engine and boiler and all the pipes and worms used at plaimtill’ 
distillery, and 254 gallons of corn whiskey, of the value of fi\ 
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thousand doilars, at the place aforesaid found, did take and carry 
away and converted to his own use, and other wrongs to the plain- 
tiff then and there did, to the great damage of the plaintiff. 

[11]. And also that the defendant, afterwards, to wit, on the 2d day 
of June, 1S82,and at the place aforesaid, with foree and arms, broke 
and entered the clese of the plaintiff—that is to sav,a certain tract of 
ten acres, on which was situated the said distillery of the plainuth— 
and with his feet, in walking, trod down, trampled upon, con- 

sumed, and spoiled the grass and herbage of the plaintiff 
1] then and there crowing and being of ore at value, to wit, of the 
value of five thousand dollars, & other wrongs to the plain- 
tiff then and there did, and to the plaintiff's damage ten thousand 
dollars, and therefore he brings tlils suit. 
S. WATSON, 
Att'y for Plaintiff. 


Pleas in U. S. Cir. Court. 


Filed June 7th, 1884. 
LEWIS T. BAATER, Cle, 
By CHAS. NASH, D. CCE. 


In the Circuit Court of the United States for the Middle District of 
‘Tennessee. 


Joun H. Harpine 


Wma. M. Woopcock. } 


Comes the defendant, by attorney, and for plea to the plaintiff's 
declaration says-—— 

That the plainuff his action aforesaid ought not to have and 
maintain against this defendant, because he says that he is not 
guilty of the wrong and injuries complained of in manner and form 
as the plaintiff in declaring has alleged, and of this he puts himself 
upon the country. 

2d. And fora further plea in this behalf to first two counts of said 
declaration the defendant says that the plaintiff ought not to have 
and maintain the causes of action t é |. because he 
says that the plaintiff secretly and covertly, through another person, 
bid off and purchased the said articles of property at the sale men- 
tioned therein and paid mothing therefor, and has never been de- 
hip thereof and has not in any 


ith mMechllones 


prived of the possession and owners! 

way been damaged by anv act of this defendant, and this defendant 
is ready to verify. 

od. And for a further plea to the third count of said deela- 

12 ration the defendant says that the plaintiff ought not to have 

and maintain the cause of action therein Inentioned, because 

he says that plaintiff's distillery used by him for the manufacture 

of distilled spirits was situated on the premises therein described, 
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nies that the matters therein alleged are true, and of this he puts 
himself upon the country. 

3. For replication to the defendant’s third plea the plaintiff de- 
nies that the defendant entered upon plaintiff's close as collector of 
internal revenue, but Ssuyvs that defendant entered Upon said close in 
his own wrong, as set out in plaintiff's said declaration, and of this 

plaintiff puts himself upon the country. 
14 4. For replication to the defendant's fourth plea the plain- 

iff says that the assessment mentioned in said plea was ille- 
gal and void, for that heretofore, to wit,on the 22 day of March, 
ISS2, a suit was begun in the U.S. district court for the middle dis- 
trict of Tennessee by the United States against plaintiff to recover 
the amount of taxes claimed to be due by virtue of said assessment ; 
that said suit was begun at the special instance and request of de- 
fendant as collector of internal revenue; that the said district court 
had jurisdiction of the persons and subject-matter of said suit and 
Was competent to render judgment therein : that issues were made 
by the filing of proper pleas and the direct question to the court as 
to the validity and legality of said assessment; that at the Oct. 
term, 1583, of said court the said cause was tried upon its merits 
before the court and jury, and on the 4th day of November, 1888, 
of said term verdict and judgment were rendered for said defendant, 
the plaintiff herein; that the eflect of said Judgment was to de- 
clare sald assessment illegal and void, aud, further, that before the 
commencement of said suit the plaintiff appealed to the Commis- 
sioner of Internal Revenue, in accordance with the statcte and the 
rules of the Treasury Department, to have said assessment abated 
and set aside, but said appeal was disallowed by said Commissioner, 
and this plaintil is ready to verify. | 

5. For replication to the defendant's fifth plea the plaintiff says 
that the seizure therein alleged was not the same seizure complained 

of in plaintiff’s declaration, but was other and different; that 


lo the seizure alleged in said plea was made on the — day of 
October, ISSO, and the said action for condemnation began 


on the loth dav oO! Oetobe y ISSO: Prat the said -everai seizures Conl- 
plained of in plaintiff’s declaration were made after the release and 
restitution of the property by order of the court, and that no action 


for condemnation of the property seized, as complained of in plain- 
tit s declaration, has ever been bro lohit: that the seizures com- 
planta dof in laimtitl’s der laratl nm were nade DV cle fendant for 
the Purpose ot enfore ny the collection of taxes allie ced to be due 

t and not for a violation of the internal- 


under sald illegal assessment! 


. } ~ 
revenue iaWw, al 


l «thie ti layer titt . vole ¢ arc. ae fap 
1d Lillis Lie peailieial Is Feady LU) Verily. 


S. WATSON, 
Att'y for Plaintuf. 


Demurrer in i} S&S. Car. Court. 
Filed NOV. 25. LSS. 


LEWIS T. BAXTER, CUk 
By CHAS. NASH, D. C 
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Joun HI. Harpinea 


Ww. M. Woopcock. } 


The defendant demurs to the plaintiff’s replication to the ce 
ant’s fourth plea. and for cause of demurrer savs 

1. That said replication fails to state and specify any issue « 
or of law that was tried and determined in the suit referred 1 
raised any question of illegality or invalidity of said asses 
referred LO li Said repiicatuion, but states as a Corn = } ot i‘ 


as a sequence or deduction from the result of said litigatio 
caid assessment was Illegal and void whe re the same results a 
ice nave taken place 1h said sult bi orlit occur without ( 

16 , in question the validity or legality of said assessment 
2a. The replication not only tails Lo show thint thie d 

aut was a party to the suit referred to, but, on the contrary, 
that he was nota party to said suit and hence was not b 
said suit, even If it had been determined in said suit that 


\ 


so 


of 
assessment was illegal and invalid. 


A. McCLAIN, U.S. 4! 
Rejoinder in U.S: Cir. Court. 
Filed Nov. 25, 1854. 


LEWIS T. BAXTER, | 
By CHAS. NASH, D.C 


Circuit Court of the United States for the Middle District o 


hessee, 


Joun H. ILARDING ) 
vs, 


W. M. Woopcock. j 


— 


The defendant, for rejoinder to the plaintiff’s replica 
fendant’s fifth plea,says that the said seizure, made on the = 4h 
October, 1550, referred to in sad rep poeagyos Was made by t 
fendant as collector of the 5th collection district ne “Tenn 
violation of the internal-revenue ca of the ti 
plaintiff. and embraced all the property sold by the 
tioned in the plaintil’s declaration, and after said seizure of | 
ISSO, said property then seized and thereaft 


4 i . 
Lapin ¢ 


day of On 

by the defendant cis collecto Pas aforesaid Was hever re stored 
plaintiff by order of said district court or otherwise before t! 
sales complained of in the plaintiff's declaration, but the tay 
the U nited States on the whiskey my ntioned in the plaintit 


ration ana sold by the defend laht as collector aus aloresd! 
7 never been paid be fore said sales of the same, and said w 


at the time of said sales was rightfully in the care and ¢ 
of the defendant as collector as aforesaid. subj ject to the lien 
United States for said LuXxes, aud all of said properly so seized 0 
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tli- 


but 
ela 
ad 
Ke 
uly 
thie 
the 
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— day of Oct., 1880, and sold as aforesaid was all embraced in the 
said suit in the district court seeking condemnation of the same as 
forfeited to the United States for and on account of said violations 
é and is a pear of the property rei rred to in the said certificate of 
reasonable cause of seizure entered of record in said suit in the dis- 
trict court, and the same violations of the internal-revenueé laws for 
which said st izure uf the — day of October, ISS), wis nade Was 
also the ground on which said assessment was made, and this the 
defendant is ready to verify. 
A. McCLAIN. 
U. 8S. Dist. Att'y. 


dD. HiuTrer 


U. S. Cir. Court. 
Filed Nov. 25th, 1884. 
LEWIS T. BAXTER, CVE, 
By CHAS. NASH, D.C. 


- . ; . ; »} 7 oP > * - + . 
Derm rer to the De fendant 8 Rejoin ler lo Plaintifi 3S Fifth Replication. 


Cireuit Court of the United States for the Middle District of 


enn 
CHhnessee, 


The plaintitl for demurrer to said rejoinder says: 

| ‘| he tle rat) 1) that the whis Cy had never been restored to 
plaintiff by an order of the district court in the condemnation pro- 
ceedings presents an Immaterial Issue not In anv way eflecting the 


Meod NY 
ror} { ' } if 
rights o i@ parties to tits sult 
‘ Abe .¥ . ; . . bi . , : . ’ 7 m ' " 
? The allegation thatthe “same violation of the internal-revenue 
/ . . . | ’ ] — ‘; a a ’ ? See os fr (det | * y . 
iaw for whieh sald seizure of the — day ol ctober. 1SSO. was 
1S made was also the ground on which sald assessment was 


, *% ’ ’ j 4] , . + 
Priciele cannot give the defendant tiie protection of the entry 
of the eertifieate of probable cause made DS the district court in the 


conde nation proce ( dings. 
S. WATSON, 
Att'y for Plaintiff 


Transcript fry ii Dist. (‘ourt Hs SN. 


Filed Nov. 26th, 1854. 
° LEWIS T. BAATER. Cre 
UNITED STATES OF AMERICA: 


At y district court of the United Slates berun and held in the 
| irt-room.at the custom-house,at Nashville,in and forthe 


a . ren . si — ) , ’ - ' - 
middle district of Tennessee, on ie third Monday, being the loth 
dav . (ct Del iss pr—present, the llonl. David \I. hey, judge— 
’ . . o ’ J 
the following proceedings were had, to wil 
i £ 


Declaration filed 22d March,.1883, as follows: 


12 JOHN Hi, 


The District Court of 
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HARDING VS. W. M. WOODCOCK, 
the United States for the Middle Distri-t of 
Te April Term, A. D. 1882 
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% , . . ‘ . 
}. i an ‘ ‘ '< ; , ? ; | } 
BE « Hurt. ana Asa Llopkins ii » | rn] i vour district, to ve and 
appear belore tli lhdge of the dis t court of the United States for 

’ . « 

. ; i 6 wes sod ; i, ' Dials } —— 

the middie district of Tennesse Federal court-room, at 
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baer tie esletal : . 1 : eo 
no law by which the Sala Hard ne or eimtner of sala aeien lants are 
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Personaliv appeared befo I. R. Campbell, clerk of the dis- 
trict court of the U.S. for thi this int. John H 
| raine, wv MaRS OULD LA iC s its made inthe for CPOvL TIL 
pieas as ty hs oWn KNOW] Lore | ru ind t bial th se stilted on in- 
formation of others he believes to be tru 


J. H. HARDING. 
Subseribed & sworn to before me this April 24th, 1SS2 
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Joun H. Harpine, Bess. F. Herr, and Asa Hopxrys. } 
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Mipp.Le District or TENNESSE! 


4 hk. ia Campbell, clerk of thi district court of the Unit 
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for said district, do hereby certify that the foregoing 1s. true, 
y 25 perfect, and complet transeriptof the records and proc lings 

hadins Pcourtin vie cause iat iN ir termined therein, w crelp 
the tL nited states were 1) tinitills ay ‘| John HI. Harding et .. Were 
defendants, as the same remains of record in my ofhiee 


Witness my hand and the seal of said court this 22 day of No- 
bE. R. CAMPBELL, Clerk. 


(; On Feb’y 9ch, 1555, bill of exceptions was filed in worcs and 


Bill of bx ( ptions. 


Joun HL. T]arpine 
PY HHO. 


Ww. M. Woop OcK. } 


On the trial of this cause, on the — day of a, ISS4, the) ntiff 


offered the following evidence: 


Joun H. Harpina testified that he was the plaintiffin this cause; 


that he was the owner of the distillery and other property men: oned 
in his declaration on and before the 5 day of January, 1882, a: d be- 
fore and since said date, and also upon the 2d day of June, and 
before and sine said date : t hist hie operated sald distillery 11) the 
county of Robertson, State of Tenn., doing business under the name 
of John Harding & Co.; that as such distiller he executes bond, 
with sureties, on the first day of July, 1SS0, In accordance wi: i the 


statute; that in July, 1581, an assessment was made agai:-t the 
plaintiff for taxes alleged to be due United States for the sum of 
four thousand three hundred and thirty-nine 3), dollars, on account 
of whiskey supposed to have been produced by him, the sa: dis- 
tiller, at said distillery; that he appealed to the Comunis<ioner 
of Internal Revenue, in accordance with the statute and wiit the 
recnuiations of the Treasury Department, to have said assessnicnt set 
aside and abated, but said appeal was disallowed by the Co:nmis- 
sioner; that said appeal was prayed and taken by him an: disal- 
lowed DV the Commissioner before the commencement of this SUL. 

The plaintills here introduced as evidence properly certified copies 

of sald assesstuent, his appeal therefrom, ana the aci oon of 
97 the Commissioner disallowing said appeal, which wer. read 
to the jury. 

The said [larding then further testified that on the 22d y of 
March, ISS2, a suit Was begun in the district court of the | vited 
States for the middle district of ‘Tennessee by the United ~:ates 
against him and lis sureties on his distiller’s bond to recover the 
amount of taxes which had been assessed against him, as stated 
above. 

The plaintiff here introduced as evidence a properly certifie:! copy 
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of the record of said suit upon his bond aforesaid (pp. 18, 19, 20, 21, 
22. 23, 24, 25 of this record ) 

Said Hardipg further testified that |! was the defendant in said 
sul . that the taxes sued for in said suit we re the same taxes which 
had been assessed, as stated above , abt) LO coll ct which the defend- 
ant made the seizure complained of in the declaration ; that the 
defendant was at the time of sal d assessment collector of internal 
revenue for the 5th district of Tennessee. which em braces the county 

Robertson, and: continued to be such collector to the Ist day of 


Septem ber, ISS2: that on the 3 dav ot Jan’'v. 1SS2. the defendant. as 
such collector, seized and took possession of five hundred and ninety- 
eight gallons of whiskey belonging to witness, at said distillery, and 
afterwards, to Wit, on th e l6th dav of. inv. LISSY. sold the same for 
the sum of (332 40) thirtv-two <° dollars 
And on the 2d day of June, 1882, the defendant, as collector, seized 
and took possession of certain other property of the plaintiff, to wit, 
one platform scales, three tin cans, two wooden tubs, two wooden 
stills. engine, and hole To all thie } nes Al d WOorlhs used at 
OS Witness’ said distillerv, one mill. two hundred & thirty-four 
gallons of corn whiskey, and t | distill rv premises, COnLAIN- 


ing ten acres, and sold all of said property for the sum ol seventy- 
six and ,',°, dollars 

The witness, the plaintiff, he re intr duce df the warrants for seizure 
and the sale thereunder, as above stated Ile further testified that 
sald prope rtv was seized by the defendant to satisfy the taxes alleged 
to be due the U nited States ut det the assessment made as herein- 
efore stated, being the identical taxes sued for in said suit of the 
‘nited States against him and th - sureties on his bond, as herein- 
vefore stated. 

Proof was introduced by the plaintiff tending to show that the 
property seized and sold, as hereinbefore stated, was worth the sum 
of five thousand dollars. Proof was introduced by the defendant 
to show that the property was worth from fifteen hundred to five 
thousand dollars. 

Proof was introduced to the effect that the collector livered the 
personal property cold to thre purch iser and execute d 3 na a livered 
to the purchaser of the distillery premises a deed to ss same 

The evidence having been closed, the eourt thereupon charged the 
jury that the taxes for which the defendant, as colleetor, seized and 
sold the plaintifl 's prop rly har bie bee SSCS d ana this iSscss- 
ment certified to the defendant — the collector, the said assessment 
upon which the CO lleetor proceeded and =¢ ized and sold the said 
property Was i comple te protection to him against the suit of the 

plaintiff, and instructed the jurv to return a verdict in favor 
29 of the defendant, which was accordingly done, and judgment 
entered accordingly. 

To this charge the plaintifl then and there excepted, and pre- 
sented this his bill of exceptions, which was signed by the court, 
and filed as part of the record. 

This Feb’y Yth, 1885. D. M. KEY, 

: U.S. Dist. Judge. 
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Minute 8 []. S. Cir. ( ourt. 
Entries on minutes. 
Monpay Mornine, Jan’y 14th, | 384. 
Present and presiding: Honl. D. M. Key, U.S. Judge, «& 
Joun IH. Harpine ) 
W. M. Wooncock. } 

In this cause the defendant, W. M. Woodcock, presented |\is peti- 
tion te the court for the removal of the same from the circ iit court 
of Davidson county, Tennessee, to this court for trial. 

Whereupon it is ordered that said petition be filed, eid thata 
certiorari issue to said State court, as the statute of the Un. cd States 
In such cases provides. 

And on May 2d, 1SS4, the following proceedings were to wit: 

Present and presiding: Honl. D. M. Key, judge, &e. 


Joun HI. LTARDING ) 
rs. %H60. 
W. M. Woopco | 


In this cause the defendant appeared and moved the court to 
strike out of the first count of the declaration all of that >it of the 
first count which refers to a suit of the United States Av st John 
Hf. Harding in the district court, and also to strike out ‘be whole 
of the first count because it avers separate and distinc! causes of 


action. 


Defendant also moved the court to strike out al the see- 
30 ond count because it alleges two separate and disti:ict causes 


of action. 7 
Defendant also moves to strike out the third COU)! because 
it shows no cause of action, the defendant being a collector of in- 
ternal revenue according to the averments of the declarition, and 
the premises entered and alleged to be trespassed UPOl velng the 
distillery premises of plaintiff; all which motions were severally 
overrule d by the court: to which deft ndant then and the) xcepted. 
On Nov. 26th, 1884, the following proceedings were ha.|, to wit: 


— 


Minute Entry. 
Present and presiding: Ion. D. M. Key, U. 8. judge 


Joun H ILARDING ) 


+ POOO. 


v's. 
W. M. Woopncock. } 


Came the defendant and filed his demurrer to the pla! ‘iff's rep- 
lication to defendants fourth plea, and t 


he court held i] the said 
plea is not good and sufficient in law, and that the demurr: reached 


. Bn , - } i. ] i] | 
orders that said fifth piea be stricken out: to all which raling 


? 


empanelled herein. who, af 


he lt 
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the said plea, and orders that said plea be stricken out. The de- 


. " ], ? Pits . - } . sy ; ’ , .* 
mendant filed rer ier to piaintill s replication to defendant’s frith, 
- “ ’ thin » “or gt “ . " . , : 
pica anil thre Poreeyyyei el hied ly - demurrer to said reimder. and the 
~ylint 7 ] . ‘ ats és oe | la . r } ‘ } ° oui ’ es } 
COUTL TOLLS Lat Sclidld LPIitli preais nh mL Pood Ane suth Chl Ith IAW, ana 
t} ‘yf ? ? rexvtaee ] , ne . es ? E> fn 5 } ’ 

that plaintitis demurrer reaches the said fifth plea, and the court 


the court defendant excents 


And on same day the following proceedings are had 


_ 


Minut [ ry, 


Joun H. HARDING ) 
: ~PEBOHU 


W. M. Woopncocx. } 


Came thi parties, by their atty's, and came also a } irv of 
ood and law men, to wit, F. D. Grass, O. C. Covert, S. E 


Davidson. D. A. Witt. M. R Grigsby, T. M. Harmon, Felix 


Young, Thos. Olsen. John Jackson. F. W. Horn. R. K. Adams. and 


bay +} oe | " . — ; — 
i}] boat HmMmMAaAn, Whe heing elect htried, and sworn well ana truly 


> . 4 i ’ ; . s ‘+ ‘| + ] . } . 
rv the issues joined, after hearing the evidence and the argument 
" . ’ ’ 
+ > .* . " . . 2 ge e ‘ - « ‘ ai 7 
r counsel, Were respited unt to-morrow morning at ¥ o cloek 


And on Nov. 27th, 1SS4. the following proceedings were had, to 


— 


VM, yprele kenitry, 
Joun HH. Harps 
r’ ~POOO 


W. M. Wooncock. | 


‘ } . } } ' 
(ame again the parties and came agalh aiso the mryv heretofore 


~- 


ty hearing tiie charge Ol the court, upon 
’ , “\ 
ieir oaths do savy that thev find the issues in favor of the defendant. 


is therefore considered by the court that the defendant recover 


ly of the plaintiff and H. L. W. Cheatham, his security in the proseen- 
| tion bond. the costs hereof. and that f#. fa. issue | 


And on Nov. 27th, 1884, the following proceedings were had, to 


wit: 


Minute bint "W 
Joun H. Harpina ) 
2H) 


W. M. Woopncockx. | 


In this cause it appearing to the satisfaction of the court that the 


strict attornev. Andrew MeClain, was, bv letter under date of Jan’y 


12th, 18384, directed bv the Commissioner ol Internal Revenue to 


ed defend the said defendant In said suit, he beng collector of the 5th 


—are . — 
i vitnnnepavastasitacninaterainatiaaall 
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And also the costs (deposition) of Wm. Clotworthy, taken but not 
read in evidence, $1.50; in all, the sum of 839.990. 

It is therefore considered by the court that the bill of costs in this 
case, of S152.70. be reduced by sald sum of S$39.90, and that the de- 
fe nai: ant recover ol f the }) lal ntitt and | l, \\ Cheatham, his security, 
the sum of 8112 SO, the costs as retaxed, and that fi fa. issue for the 
saine ; 

It isalso considered by the court that the motion heretofore en- 
tered herein for a new trial be overruled. There upon the defend- 
ant, by attorney, tendered a bill of exceptions in this case, which was 
signed and sealed and ordered made a part of the record. 


34 Unitep STATES OF AMERICA.S8 


The President of the United States to the judges of the cireuit court 
of the United States for the middle district of Tennessee, Greeting : 
Because in the records and proceedings and alsoin the rendition 

of the judgment of a plea which is in the said circuit court, before 

vou, between John H. Harding and W. M. Woodeock, a manifest 
error hath happened, to the great damage of the said Harding, as by 
his complaint appears, we, being \ illing Lhat the error, 1 ith hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf,do command you that, if judg- 
ment be therein given, then, under your seal, distinetly and openly, 
you send the record and proces dings aforesaid, with all things eon- 
cerning the same, to the Supre me Court of the Lo nited States, to- 

gether with this writ, so that you may have the sameat Wash- 

Ri ington on the 2nd Monday in October next, in the said 

Supreme Court to be then and there held, hat, the record 
and proceedings aforesaid bi Irigy TEISpe ected, the said eed (‘ourt 
mav cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Hon. Morrison Rh. Waite, Chief Justice of the said 

Supreme Court, 9th day of November, 1556 

[Seal Circuit Court U. S., Middle District Ter 
LOUIS T. BAXTER, 
Clerk of the Circuit Court for the Middle District of Tennessee. 


[ Endorsed : ] 2660. John I. Harding vs. W. M. Woodeock. Issued 
Nov. llth, 1886. Lewis T. Baxter, cl’k, by Chas. Nash, D. C. 


36 UwItep STATES OF AMERICA, 


To W. M. Woodcock, Greeting 

You are herel rv cited and admonished 9 he and appear ata 
Supreme Court of the United States, to be holden at Washington on 
the se ‘cond Mond: iV of October next. pursuant toa writ of error filed 
in the clerks oflice of the cire a eourt of the United States for the 
middle district of Tennessee, wherein John H. Harding is plaintiff 


aati ent easen 


22 JOHN H. HARDING VS. W. M. WOODCOCK. 


and you are defendant in error, to show cause, if any there be, wiv 
the judgment in the said writ of error mentioned should not be cor- 
recied and speedy justice should not be done to the parties in what 
behalf. 

Witness the Hon. Morrison . Waite, Chief Justice of the suid 
Supreme Court of the United States, this Uth dav of November, ) 536. 

D. M. KEY, 
U.S. Dist. J 1 


[ accept service of the above citation this 10th day of Noveraber, 
1886. 
ERNEST PILLOW, 


United States Atlori: f 


' ° - . 
[ Endorsed :] 2660. John Hf. Harding v. W. M. Woodcock. C:ta- 
tion. 
37 Uxrrep Srates or AMERICA, | 
Middl District ot Ti MILCSSECC, } 
I. Lewis TT. Baxter, clerk of the eireuit court of the United “tates 
for the district aforesaid,do hereby certify that the foregoing is 4 true, 
perfect, and complete transeript and copy of the record and proceed- 


Ings In a certain cause lately In said court pending, where . oon 
II. Harding Was plaintiff and Wm. M. Woodeock was cefendaiit, as 
fully and completely as the same still remain on file and of record 


ln my office. 

In testimony to the above I do hereunto sign 
my name and aflix the seal of said cours, at 
Nashville, in said distriet, this 20th diay of 
Nov., 1SS6. 


Seal Circuit Court 
U.S... Middle Dis- 
trict ‘Tenn. 


LEWIS T. BAXTER, Clk 
Kndorsed on cover: M. Tennessee C.C. U.S. No. 273 din 


H. Harding, plaintiff in error, vs. W. M. Woodeock. Filed Deeum- 


ber 7, 1SS6. 


sede 


SUPREME COURT OF THE UNITED STATES. 
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JOHN H. HARDING. 


PLAINTIFF IN ERROR, 


cs. 


W. M. WOODCOCK. 


STATEMENT OF FACTS. 


This suit was begun January 9, 1884, in the 
State Court, and removed hy the defendant to the 
United States Cireuit Court for the Middle Dis- 


trict of ‘Tennessee. 


The declaration alleges that the plaintiff—plaint- 
iff in error here—owned and operated a distillery 
in Robertson County, Tennessee: that in July, 
ISS]. an assessment Was made against him for taxes 
to the amount of 44,339.37 on account of whisky 
supposed to have been made by him: that he él} 
pealed to the Commissioner of Internal Revenue 
to have said assessment set aside and abated, 


but snd appeal Wiis disallowed, 


That on March 22, 1882, an action was brought 
against him in the District Court by the United 
States on lis distiller’s bond to recover the amount 
of said taxes: that on November 14, 1883, verdict 


») 


and judgement were rendered in his favor; that the 
effect of said judgment was to declare said assess- 
ment illegal and void. 


That on January 3, 1882, the defendant, a col- 
lector of Internal revenue, seized and sold 598 val. 
lons of plaintiff's whisky to satisfy said taxes 
alleged to be due the United States. 


That on June 2, 1882, the defendant again seized 
and sold other property of the plaintiff, including 
his distillery and ten acres of ground upon which it 
was located, in order. to satisty sald taxes; that 
these seizures and sales were made to collect: the 
identical taxes for which suit had been brought by 
the United States in the District Court. ( Page ».) 


The second count alleged the taking of said per- 
sonal property on said dates, and the conversion 
thereof by the defendant as an individual. 


The third count was for trespass quare clausuin 
fregit by the defendant, as an individual, upon 
plaintiff's suid ten acres of ground. (Page 6.) 


On Mav 2, 1SS4, the defendant moved to strike 
out of the first count all that part Which refers to 
the suit of the United States against John HL. 
Harding in the District Court, and also to strike 
out the whole count because it avers separate and 
distinct causes of action; also to strike out the 
second count because it alleges two separate and 


— 


also to strike out the 
third count because it shows no cause of action, 
the defendant being a collector of internal revenue, 
and the premises trespassed upon being the distil- 
lery premises of plaintiff; all which motions were 
overruled by the Court. (Page 18.) 


dlistinet CAUSES of action: 


Thereupon, on June 7, 1884, the defendant filed 
three pleas . 


First—To the whole declaration, not guilty. 


Second—To the first two counts, that the defend- 
ant, secretly and covertly, through another person, 
purchased the articles sold at said sale, and paid 
nothing for them, and has never been deprived of 


the possession thereof. 


Third—To the third count, that defendant, being 
a collector, had the right to enter upon said prem- 
ises, ete. (Page 7.) 


Subsequently defendant filed two additional pleas, 
VIZ.: 


Fourth—To the whole declaration, that defendant 
did the aets complained of as collector in the en- 
forcement of an assessment chargeable against the 
plaintiff, duly made by the Commissioner of Inter- 
nal Revenue, and certified to him, ete. 


Fifth—To the whole declaration, that heretofore 
the defendant, as collector, had seized said prop- 
erty for violation of law, and an action was brought 


Ba tame 


by the United States in the District Court to have 
condemnation thereof as forfeited. and said suit 
Was cistmissed ly the United States. and a certifi- 


ente of probable Cause awarded to the defendant. 


( Page S.) 


On November 25, TSS4. the plaintiff filed repli- 
cations, joining Issue upon the three first pleas, 
and to the fourth plon replying that sail assess- 
ment was illegal and void, as determined by the 
judgment in the suit of the United States against 
the plaintiff: and, further, that the plaintiff hisvcl 
appealed to the Commissioner, ete. And to the 
fifth plea, that the seizure mentioned therein. was 
not the same Sselzure complained of in the declara- 
tion. but was made on October _ TSSO. and the 
suit for condemnation begun (>t) October l.>. LSS(). 
ane that the serzures complained of were made 
atter the release and restitution of the property to 
plaimtitl ly order of the Court. ete. — ¢ Page ‘S.) 


())) Nove iber 25). LSS4, the defendant demurred 
to the replication to the fourth plen on the eround: 


. That the replication fails to specty any Issue oft 


fact or dawn said suit (0. Sov. Tlarding) whieh 
raised the question of the illegality or invalidity 
of snid) assessment. but simply states conclusions 
of law as to the effect of said suit. 2. The repli- 
cation fails to show that the defendant was a party 
to sald stut and bound Hy its judgement, ete. 
(Page 10.) 

()n) the Sabbbe THA the detendant tiles liis rejoinder 
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to plaintiff's replication to the fifth plea, to the effect 
that the property seized tor forfeiture hy the «de- 
fendant embraced all the property mentioned in 
the declaration as sold by the defendant, and that 
salad property Was never restored to the plaintiff 
by order of the Court, nor the taxes paricl thereon 
hefore the said sales: and that the violations of 
law tor which sald seizure Was lide were also the 
erounds upon which the assessment was made. 
(Page 10.) 


To this reyornder the plamtitt demurred, on the 
erounds that it presented an tminaterial issue, and 
that the certificate of probable enuse in the suit 
for forfeiture afforded no protection to the defend- 
ant in the subsequent SCLZUre, ( Page 11.) 


The Court held that these demurrers reached 
back to the pleas; that the fourth and fifth pleas 
were bad, and ordered them stricken out. (Page 
1S.) 


The effect of this jyudement Was to confine the 
Issues to the questions raised ly the declaration, 
and the first three pleas, ane thpron these Issues the 
parties went to trial The facts proved, as stated 
in the lil] oft exceptions ( page 16). were: 


Plaintiff's ownership of the property mentioned 
in the declaration, and the operation by him. of 
sald distillery in Robertson County ; 


ae ignite 


The assessment against him of a tax of 34,339.37 
In July, ISSI, on account of whisky supposed to 
have been produced ; 


Plaintiff's appeal to the Commissioner for abate- 
ment of the assessment and the disallowance 
thereof: 


The institution against him of the suit by the 
Grovernment on March 22, 1882, to recover the 
amount of taxes so assessed, being the same taxes 
for the collection of which the seizures and sales 
complained of were made hy defendant, as col- 
lector. 


The record of said suit was introduced in evi- 
dence without objection, and is found on page 11 
al seq. 


The declaration therein is based upon the assess- 
ment of July, ISS1, for $4,339.37. 


To this declaration Harding pleaded, in addition 
to the ecneral pleas, that he had been indicted in 


the United States Circuit Court on the — day of 


——, ISSO, for the illegal removal of distilled spirits, 
and on October 25, ISSL, had been acquitted by the 
jurv; and that this alleged illegal removal was the 
precise offense for which a recovery Was sought In 
the pending case. (Page 14.) 


On November 14, 1883, judgment was rendered 
for Harding in that case. (Page 15.) 


-— 
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The proof in the bill of exceptions further shows 
that defendant was revenue collector when the 
assessient Was made, anal that, iis such, he made 
the seizures and sales complained of for the pur- 
pose of collecting the amount of said assessment ; 


That the property seized and sold on January 16, 
ISS2, brought $32.70, and that seized and sold on 
June 2, 1882, brought $76.70; 


That the defendant delivered the personal prop- 
erty to the purchaser, and executed and delivered 
to the purchaser of the distillery premises a deed 
thereto. 


Plaintiff's proof tended to show that the prop- 
erty sold was worth 385.000. Defendant's proof 
tended to show that said property Was worth from 
S1.500 to 35,000. 


No objection Was made to any of the evidence 


Introduced, 
The Court instructed the jury— 


That the taxes for which the defendant, as collector, seized 
and sold plaintiff’s property, having been assessed and the as- 
sessment certified to the defendant, the collector, the said as- 
sessment upon which the collector proceeded and seized and 
sold the said property was a complete protection to him against 
the suit of the plaintiff, 


and instructed the jury to return a= verdict) in 
favor of the defendant, which was accordingly done, 


and judgment entered accordingly. 


To reverse that judgment the plamtiff has sued 


out this writ of error. 


ASSIGNMENT OF ERRORS 


I. It was error to Instruct the jury that the as- 


sesstient Lp rani which the collector proceeded nel 


seized and sold) the said property Was a complete 


protection to lim avninst the suit of the plaintiff. 


dict for the defendant. 


2. It was error to Instruct the jury to find a ver- 


=| 
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FIRST. 


The plarmtu? Was entitled to recover a judgment 


at lenst for the amount for which the property was 


soled. 


lL. This suit is practically an action against. the 
Lo nited St ites, although the collector is the defend- 
nnton the record 
Revised Statutes. 3220, 3226 
City of Philadelphia v The Collector, 5 Wall , 720 


United States v. Frerichs. 124 U. s., 315 
Lovejoy v. Murray, 3 Wall., 1 


2 The judgment in the suit of the United States 
7; Harding Ix conclusive bpd the question of 
plaintiff's indebtedness upon the assessment. It 
determined that he did not owe the amount assessed 
aeainst him. 

United States v. Choteau, 102 U.S. 603 


United States v. Ulrici,. 11) U.S. 38 
Coffey v. United States, 116 U.S, 436 


| The lhotunts recerved Hy the collector tL pvr 
the sales of plamtiff’s property were, therefore, 
oa rongtully collected aniel. having appealed te 


the (‘ompmiissioner of Pnternal Revenue i accord. 


a ee 


ance with the statute, the plaintiff Is entitled to a 
judgment for said amounts. 


Stoll v. Pepper, 97 U.S., 436. 


4. Moreover, the judgments of the Court upon 
the motions to dismiss the declaration and Upon 
the demurrers were conclusive upon the point that 
sald suit of the United States v. llarding Was satis- 
factory evidence that the plaintiff was not indebted 
upon the assessment made against him. 


SECOND. 


The plaintiff is entitled to recover the full value 
of the property seized and sold. 


lL. The action of the Court in striking out the 
fourth rund fifth pleas left the defendant without 
any plea of justification for the seizure. 


2. If this action was based on the theory that 
the plaintiff himself had, in the first count of his 
declaration, set out the facts required to be pleaded 
In justification—viz., a seizure by defendant as col- 
lector under an assessment duly certified to lim— 
then the result would be a judgment of the Court 
that the declaration stated a good cause of action, 
and upon proof of the facts set out therein the 
plaintiff would be entitled to recover. 


«| It Is truce, as 2 veneral proposition, that z 
ministerial officer. in the execution of a warrant for 


a 3] DERE) 
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taxes based upon a valid) assessment, is protected 
from suit at the instance of the party named in 


the assessinent and warrant. 


Frskine v. Hohnbach, 14 Wall., 613. 


4. The judgment of the Court in the case of the 
United States v. Harding In favor of the defendant 
merged the assessment in the judgment and @x- 
tinguished it. 


5. The institution of said) suit by the United 
States had the effect to withdraw the assessment 
from the jurisdiction of the Commissioner and col- 
lector, ana deprive it of all efficacy as a judgment 
or quast judgment. 


Savings Bank v. The United States, 19 Wall.. 227. 
Clinkenbeard v. United States, 21 Wall., 65. 


The defendant knew that this suit was pend- 
Ing, and that he therefore had no right to make 


—_ 


the seizure. 


Revised Statutes, Sec 3213. 
Conner v. Long, 104 U.S, 228 


7. Under the cireumstances the plamtill Wiis 
hot obliged to pay the tax and then sue the col- 
lector. This would have been a useless formality, 
in view of the fact that the Government was seek- 
Ing to test in its suit the very question which 
would have been involved in a suit for recovering 
back the amount paid. . 


Hills v. Exchange Bank, 105 U.&., 319. 


THE PLAINTIFF IS ENTITLED TO RECOVER A 
JUDGMEAT FOR THER VALUE OF THE  PROP- 
ERTY SEIZED AND SOLD. 


lL. The Court held. upon demurrer, that the de- 
fendant s fowth and fifth pleas were not good and 
sufficient in law, and ordered them stricken out. 
This left the defendant without cn plea i] yustiti- 
eation. The fourth ple distinetly sets forth the 
ASSeSSTECHE as a justification to defendant for serz- 
Ing the property. And vet the Court. in its in- 
structions to the jury, elven the nent Lan niter the 
order striking out the phen, declared that the as- 
Ssessinent Was a complete protection to the defend- 
anit. If the Court had become convineed that it 
had erred in ordering the plea stricken out, then 
it should have ordered a iistrial entered, or else 
allowed plaintiff to take a verdict and then vranted 
anew trial. The pleas could then have been re- 


instatect, 


Or. it the Court, im ordering the pleas stricken 
out, acted Upon the theory that the plarmtifl lisvcl 
himself, in his declaration, alleged the matters in 
justification, of which defendant could have advan- 
tave on the trial, then the judgment on the demiur- 


rers, Which alse renched back to the declaration, 
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nil the judgement overruling the motions to strike 
out the declaration, judicially determined that the 
declaration was good in law. The plaintiff then 
having proved the facts alleged in the declaration 
was entitled to verdict and judement. 


2. But. in anv event. the instruction that the 
mssessmcent Was on complete protection to the ile- 


fondant Was error. 


This suit Is really an netion against the United 
States, although the collector is the defendant of 


record, 


1b Section 38220 of the Revised Statutes the 
Commissioner of Internal Revenue is directed to 
prea hack to collectors all taxes “wrongfully col. 
lected. siniel all daningwes nel costs — recovered 
against them in any stit brought against them, by 
reason of any thine done mn the performance of of- 
ficial dutv. The Government thus puts itself in 
the position of a party to a suit who gives to the 
Sheriff an indemnity bond te induce him to levy 
an oattachment. A judgement Vn) trespass against 
the Sheriff is conclusive upon the party giving the 


bond Ina suit aeninst him for the same trespass, 


Lovejoy v Murray. 3 Wall., 1 


Ih ( ity of Philade iphea i The Collector. y Wall. 
720, a suit to recover back taxes wrongfully paid, 


the Court, speaking of the internal revenue acts, 


SiiVs: 


ay. 


Direction in those acts is, without exception, that all such 
judements shall be paid by the Commissioner, including, by the 


latter acts, costs and expenses of suit. Clear implication of 


the several provisions is that a judgment against the collector 
in such a case is in the nature of a recovery against the United 
States, and that the amount recovered is regarded as a proper 


charge against the revenue collected from that source. 


[In the United States v. Frerichs, 124 U.8., 315, 
plaintiff, in a judgment against a collector, sued 
the United States in the Court of Claims for the 
amount of the judgment. The judgement had’ been 
rendered in oan aetion for SeCIZUre ot property hy 
the collector for forfeiture and refusal of a certiti- 
ente of probable cause. ‘The Court of Claims sus- 
tained the sult, and its judgment Was affirmed ly 
this (Court. 


The defendant in the case at bar was represented 
In the Court below ly the United States District 
Attorney, ana is represented in this (Court Dy one 
of the law officers of the Government. 


Whatever, therefore, may have been the legal 
effect of the suit of the United States v. Tlarding. 
the defendant in this suit is bound by it. 


It is true, asa veneral proposition, that a minis- 
terial officer, in executing a Warrant for the collee- 
tion of taxes based ULpoaonh at valid assessment, Is 
protected from suit at the instance of the party 


against Whom the assessment is made. 


This principle is clearly and forcibly stated in 


Sam: 
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Erskine v. Ilohnhach. 14 Wall... 618. by Mr. Justice 
lf ield— 


That if the officer or tribunal possess jurisdiction over the 
subject-matter upon which judgment is passed, with power to 
issue an order or process for the enforcement of such judgment, 
and the order or process issued thereon to the ministerial offi- 
cer is regular on its face, showing no departure from the law, 
or defect of jurisdiction over the person or property affected, 
then, and in such cases, the order or process will give full and 
entire protection to the ministerial officer in its regular enforce- 
ment against any prosecution the party aggrieved may institute 
against him, although serious errors may have been committed 
by the officer or tribunal in reaching the conclusion or judg- 
ment upon which the order or process is issued, 


Now, there is no doubt that in the matter of the 
assessmnent against the plaintiff there was complete 
jurisdiction of the subject-matter and of the per- 
son; and had the Government elected, through its 
proper officers, to proceed upon the assessment in 
its character of a judgment or quasi judgment, and 
to enforce the collection of the tax by a seizure 
of the property, then the plaintiff would have been 
without remedy, unless hy pavinent of the tax and 
bringing suit to recover it back. 


But, while the statute authorizes the collection 
of taxes hy warrant of distraint, it also expressly 
authorizes suit to be brought in the name of the 
United States against the tax-paver at the instance 
of the collector with the sanction of the Commis- 
sioner of Internal Revenue ( Revised Statutes, 321.3) ; 
and this remedy the Government elected to adopt. 
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It brought suit against the plarmtiff UL pron the as- 
sessment, ane, during its pendeney, the second 
seizure Was made by the defendant. The suit was 
begun on Mareh 22. 1S82, the second seizure was 
made on June 2. TS82. and tinal judgment was 


rendered tn Tlardine’s favor on November 14. 1SS3. 


Now, what effeet did this election of the Govern- 
ment to sue on the assessment have pron the as- 
sessment itself? Did it still continue to have all 
the foree and effeet of a judgement ” or did it be- 
COTE slinply an evidence of a debt cue ly I arl- 


pe to the United States ? 


Ina suit brouelht Dy the United States pon an 
assessment, the defendant offered to prove that he 
did not owe the tax. To this evidence objection 
Was made that the assessment, not having heen 
appealed from. Was es yudicata and conclusive, 
The Court, through Mr. Justice Bradley, sav: 


It is undoubtedly true that the decisions of an assessor or 
board of assessors, like those of all other administrative com- 
missioners, are of a quas: judicial character, and cannot be 
questioned collaterally when made within the seope of their 
jurisdiction. But if thew assess persons, property, or operations 
not taxable, such assessment is illegal, and cannot form the 
basis of an action at law for the collection of the tax, however 
efficacious it may be for the protection of ministerial officers 
charged with the duty of actual collection by virtue of a regu- 
lar warrant or authority therefor. When the Government elects 
to resort to the aid of the courts it must abide by the legality of the tax. 


When it follows the statute. its officers have the protection of 


the statute, and parties must comply with the requirements 
thereof before they can prosecute as plaintiffs. 


24 le~ace SF ~ 
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When the Government. therefore. clected to sue 
Upon the assessment, it elected to treat it simply 
as an evidence of debt. and not asa judement. 


The Commissioner of Tnternal Revenue, in sane- 
tioning the institution of the sult, elected to SuUtr- 
render all authority over the assessinent, and the 
result was a complete withdrawal from him and 
the collector of all jurisdiction of the subjeet-mat- 
ter and the Person, 


If the Court had rendered judgement in favor of 
the Government, this would have merged the as- 
sessinent in the judgment, and its collection would 
have been made Hy the marshal and not iD the 
collector. The judgement having been rendered in 
favor of Harding, operated as a complete eXtin- 
etushiment of the assessment. no matter UL prone Whit 
eround the judgment was based. If this were not 
Sa), then the collector cotta rraewy proceed soninst 
him Upon the assessment an absure supposition, 
In either event, therefore, the judgment of the 
Court would Wipe out the assessment as an assess- 
ient. And this was the very leva result the Gov- 


ernment sought to attain in bringing its suit. 


Hlaving submitted its claims under the assess- 
ment to the jurisdietion of the Court, it thereby 
surrendered all right to enforce those clarms through 
its taxing officials. The bringing of its suit was 
virtually il prohibition to all its officers from pre 
ceeding aun further in the matter The defendant 


od 
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then acted utterly without authority in making the 
SCIZUre, Is there any doubt that but for the stat- 
ute forbidding such action he could and would have 
been enjoined or restrained from selhng the prop- 


erty seized ? 


The eases which hold ministerial officers pro: 
tected from: sult procecd pon the ground that ther 
are acting under warrants Issued to them by as- 
sessors, rnd they have only to look to the validity 
of such warrants. But revenue collectors do not 
receive Warrants directing them to act: ther au- 
thority is derived from the assessment lists certi- 
fied to them In\ the Commissioner of Internal Rev- 


enue. Under Revised Statutes. 3213. it Is made 


the duty of collectors to bring suits in the name of 


the United States for the collection of taxes, with 


the snnetion ot the C‘ommiissioner 


The suit of the Government against Plarding 
was, therefore, brought at defendant s instance, and 
he had complete knowledge of all matters involved 
therein. The had official notice, then, that all juris- 
diction of the subject-matter of the assessment tad 
heen withdrawn from the revenue officers and trans- 
ferred to the Cireuit Court ln other words, he 
knew that all Ut hority to aet under the assess- 
ment had been taken frome dium, There is a con- 
flict in the authorities as to whether a Sherif act- 
Ing under an execution regular and valid) on. its 
face. is atfected I notice of defects im the yudyg- 


ment. 


‘HE 
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In Conner Vv. Long, WA UL S., 228. a Sheriff in 
New York had levied an attachment on voods and 
sold them. There were proceedings In bankruptey 
In the United States Court in Massachusetts, which, 
under the statute, rendered the attachment void. 
But the Sheriff had noe knowledge of the penden- 
cy of that suit. Ile was sued hy the assignee mM 
hankruptey to recover the value of the woods sold. 
It was held that the Sheriff was protected because 
he had ne knowledge of the bankruptey proceed: 
ers. (dt COLUPSE, if he breve bisa such knowledge, 


he wold have bere ny linhle 


When the Commissioner of Internal Revenue, 
at defendant's Instance, authorized the bringing of 
the suit in the name of the United States against 
Harding, he virtually directed the defendant not 
to enforce the assessment I distraint. The de- 
fondant. then, was in the position of a Sherif with 
an execution Which the Court has ordered to be 


returned without levy. 


It is said that the plamti® should have paid the 
tax, andl sued the collector to reeover it back. 


Now, what is the Purpose of the statute requir: 
Ing such LA before suit to recover back? It 
Is siinply to afford the taX-paver a remedy to test 
the question of lis liability on the assessment. In 


a suit against the collector after pavinent of the 


tax. the matter at issae would be the tax-paver's 
ability upon the assessment; and this is the pre- 


CIse question Which Was nt issue in the suit of the 


| nit ol States rT | ire | He | N ne ne] he liad 


suit the Government dist etl waived its right te 


exacl pavinent of the tax as a condition precedent 


to test 1] por le \ “| il ity ‘ f | iT nmssessTpent, | | nicl | byes 
plaintiff! paid the tax, and then brought suit. the 


col loot rr eat lel, etd | eerta TAY Well ll, lies Ve’ Nonded 


the pendency of the former suit. and thus had the 


aetion against tine dismissed. Thad the plamiti? 


peut the trax one oawnited. t he termitnnet lon of t byes 
former suit. ie meurred the risk of bere barred 
by the statute of limitations in his suit agaist the 


I 


been a useless formimtitv. and. mideed. it is doubttul 


collector. The peu Dede na (| the tax wot have 
whether. under the ceiretnmstanees, the Government 
liseel | he rie lit eVeh to recely ? surely pre henit, Li 


[Lills .. hevehanae Bank. LO. . >. To), if Is sitlel: 


It isn veneral rule that when the tender of performance oft 


inact is necessary to the establishment of any right against an- 
other party, this tender or offer to perform is waived or becomes 
unnecessary When itis reasonably certain that the offer will be 


refused threat pRtVE eht ot performance Will net nt accepted, 


\ rel SO, WE Sa I ly itoa tender of performance Is 
pavinent of the tax is waived when such tender or 
pavinent would lave been utterly useless. The 
paint ff honest I\ tried to cdo all be could to secure 
I) Ix rielht s. '\ Lak Ine cull appeal to the ( ‘OREN Ix- 
stoner, Which was disallowed. Tle could do ne 


WmOre., 


This Court) has alwavs carefully guarded the 
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rights of tax-pavers in holding that when the Gov- 
ernment eleets to cnforce its claim for taxes In any 
form of proceeding, the judgment is conelusive in 
any other etion, Whatever the character of such 
suits, Whether indictment, information for forfeit- 
ure, or civil sult. 


United States v Choteau, 102 U S.. 603 
United States v. Ulrici. 111 U. 8. 38. 
Coffey v United Siates, 116 U.S, 436 


SECOND 


THE PLAINTIFF WAS CERTAINLY ENTITLED TO RE- 
COVER THE AMOUNTS FOR WHICH THE PROP- 
ERTY WAS SOLD. 


The plaintiff appealed to the Commissioner for 
an abatement of the assessment, and his appeal 
Wiis disallowed. lis property Wiis sola runic the 
procecds paid into the treasury. In order to re- 
cover back these amounts, it Is HCCOSSaAry for him 
lo show that thes were “wrongfully collected.” 
To establish this position le must show that he 
did not owe the tax assessed against him. This is 
conclusively proved by the judgment for him in 
the suit of the Government on the assessment. 
This suit against the collector beimg really a suit 
against the Government, as shown above, the de- 
fendant is bound by the judgment in the Govern- 


ment s case. 


Moreover, the defendant moved “to strike out 
of the first count of the declaration all of that preent 
of the first count which refers toa suit of the United 
States against John TL. Harding in the District 
Court.’ which motion was overruled, (Page 18.) 
The demurrers also reached back and brought in 
question the sufficiency of the declaration. (Page 
IS.) There was, then, a judicial determination 
that the declaration was good in law to sustain 
plaintiff's ease. Tle proved the facets set out in the 
declaration, and was entitled to judgement. 


The ease of Sto// vy. Pepper, 97 US... 458, deter- 
nines that plaintiff is cntitled to a judgement at 
least for the amount realized from the sale of the 
property. 


It will be seen from the pleadings, in so far as 
they are evidence of the facts therem set out, runic 
from the proof, that this plaintiff has lad a hard ex- 
perience In the matter of this claim for taxes. His 
property wis seized for Violation of law, and Upon 
trial of the information it was dismissed: he was 
Indicted for the same offense rune acquitted ; he 
has been sued for the same tax upon his bond, and 
judgment rendered in lis favor: and, finally, lis 
property las been seized by the defendant and sold. 
There is no evidence that the Government las 
ever tiled a bill to entorce its lien for this tax: but, 
with this exception, it has used every instrumen- 
tality known to the law to compel pavinnent, rine In 


—_— « eee 
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every contest in the Courts the plaintiff has been 


successful. 


Surely he is at least entitled to get back the 
money “wrongfully collected” and paid into the 


treasury. 
Ss. WATSON. 


(;. N. TILLMAN, 
Attorneys for Plaintiff in Error. 
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Iu the Supreme Court of the United States 


OCTOBER TER™, 18090, 


JOHN H. HARDING, PLAINTIFF IN ERROR, ) 
rer, No. ZY. 


W. M. Woopcock. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT Gf TENNESSEE, 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


The declaration of Harding, who was the piaintift be 
low, contained three counts. The averments of the first 
count make out the following case: 

Harding was a distiller in Robertson County, Tenn. 
Woodcock was the internal-revenue collector of his 
district. In July, 1881,an assessment was made against 
Harding for the tax on whisky which he was supposed 
L1s8v2 


He applied ‘o the 


to have produced and not stamped. 
Commissioner of Internal Revenue to have the : «*ess- 
ment set aside, but the appeal was disallowe:: 


January - 


1882, Woodcock, as collector, seize 


gallous of whisky, of the value of 35,000, to » itisfy 


Harding pre! ested 


the taxes due under the assessment. 
against the seizure on the ground that he did np: 
the taxes and that the assessment was illegal! ; 
spite of the protest Woodeock took the whisk: 
sold it to pay the taxes. 
States brought suit against Harding and his sv: 
on his bond as distiller to recover the taxes due 


In March, 1882, the | 


The issue raised on this action 


the assessment. 
to the legality of the tax. 
W oodeock, as collector, on the 2d of June, 1882. scized 
the «distillery machinery of 


Before judgment was had 


Harding, 254 gal 
the distillery premises, to make | irther 


whisky, and 
payment on the taxes due under the assessment. |iard- 
ing again protested against the seizure, but th 
erty wus sold for taxes, “ whereby plaintiff was de rived 
of the use, control, and ownership of the said property 
to the great damage of the plaintiff.” 
13, 1855, a verdict and judgment was rendered gaint 
the United States in its action against the plaintif and 
the sureties on his distillers bond, thereby cone! sively 
determining the illegality of the assessment, 

The second count in plaintiffs deelaratien \) as for 
cunversion of the goods and chattels, and the th rl was 
for trespass on the distillery premises. 

Defendant tiled five pleas. The first was “not oilty” 


to the whole declaration, The second plea ws: to the 


first and second counts, and was that plaintiff had pur- 
chased the articles seized at collector’s sale, had paid 
nothing tor them, and had suffered no damage. The 
third was aplea to the three counts and was a justi- 
tication on the ground that as collector the defendant 
had a right to enter on distillery premises. The fourth 
plea was a justification to the whole declaration, by the 
averment that all of detendant’s acts complained of 
were done under the assessment duly made and certi- 
fied to him by the Commissioner of Lnternal-Revenue, 
who directed him to collect the same by distraint. The 
fitth plea is not material, because it was held bad on 
demurrer. 

The replication to the fourth plea was that the as- 
sessment had been found illegal and void in the suit 
between the United States and the plaintiff, whereby 
defendant was concluded. 

The court held that the demarrer of defendant to this 
replication reached back to the fourth plea: that this 
was bad, and should be stricken out. 

Trial was had on the issue of “not guilty,” and on a 
traverse of the second and third pleas, 

The evidence made out exactly the case stated in the 
first count of the declaration, with the additional cir- 
cumstance that the two sales by the collector together 
brought $90.40, and that the property sold was worth 
from $1,500 to $5,000, 

The court directed the jury that the assessment was 
a complete protection to the collector, and that a ver 
dict should be brought in for the defendant, which was 
accordingly done. 


ARGUMENT. 


The preliminary question of pleading. 


It must be and it is conceded by counsel (or the 
plaintiff in error, that an assessment in the hand. of a 
collector, issued to him by the Commissioner of 1: ternal 
Revenue, is a complete defense to him against ab action 
for trespass for distraining the property of the verson 
against whom the assessment is made to co! cect it, 
(Erskine vs. Hohnbach, 14 Wall., 615.) 

The first count in the declaration was, theretore, de- 
murrable and bad, because it showed defendan? ~ justi- 
fication on its face. Defendant’s fourth plea was good 
against all the counts for the same reason. ‘Th. court 
erred in striking this plea out on demurrer. Tho error 
was two-fold. First, in holding the plea to be bal; and 
secoud, in holding that the demurrer to the rep! cation 
searched the record, (hlobbs Ta Railroad, os Li iskell, 
526.) The proof completely sustained the averimcnts of 
the tirst count of the declaration, and none other. The 
court properly directed the jury that no reeovery could 
be had on such evidence against the defendant. The 
previous errors of the court did not make it impossible 
or improper for it to correet them by a proper di-cetion 
to the jury on the evidence. If a verdiet for > /aintiff 
hed been rendered on this evidence there mus! have 
been a judgment non obstante veredicto for the « efend- 
ant on the insufficiency of the declaration and ¢ :e evi- 
dence, Itis not apparent, therefore, how the earlier 
-errors of the cireuit court in favor of the plain iif can 


now entitle him to complain that the court finally took 
the right view in charging the jury. 

The court was obliged to consider defendant’s justifi- 
cation and the evidence sustaining it in charging the 


jury, because the averments of the declaration made out 


such justification. 
Ll, 


The action on Harding’s hond as distiller, to recover the 
faves, did not aflect the right or duty or the collector to 


distrvain, 


The claim of the plaintiffs in error that the collector's 
right to distrain for the taxes was suspended by the 
action on the distiller’s bond can not be sustained. The 
power to distrain and sell is conferred by sections S187, 
S1S8s, S196, and S197, Revised Statut 

The right of the United States to sue on the distillers 
bond existed without section 5213, Revised Statutes. 
Section 3215 confers the right to sue for taxes without 
regard to any promise on the part of the taxpayer to 
pay. The action on the distillers bond is an action on 
an express contract to pay. The distiller’s bond is taken 
by the Government as an additional security for the 
performance by the distiller of all the requirements of 
law, among which is the requirement to pay the taxes 
assessed. (Sec, 5260, Rev. Stat.) There is nothing in 
the statute which makes the suit for taxes exclusive of 
any other remedy for their recovery, and there is no 
provision of the statute which makes an action on a dis- 
tiller’s bond exclusive of any other mode of enforeing 
his compliance with the law. As the distiller’s bond is 


6 


a cumulative security given to the Government for the 
compliance by the distiller with the requirements of law, 
it is not to be inferred that when it comes to be used as 
a remedy it is to exclude every other, 

The policy of the internal-revenue law, maniiest in 
every section of it, is to give to the Government! every 
remedy that could be devised by the wit of mai to se- 
cure the payment of the tax. In view of such a poliey, 
ean it be imphed that the pursuit of one remedy ex- 
cludes every other? 

The sureties on the bond of the collector mig! | very 
well claim that it would be inequitable in the © overn- 
ment to stay its right to collect by distraint in o cer to 
enable it to collect trom the sureties the taxes dove. At 
any rate, it does not lie in the mouth of the det -ndant 
to object to a remedy against him which wot « save 
his sureties because of the pendency of an «ction 
against him and his sureties. 

Aguin, by section 5218, Revised Statutes, every col- 
lectoris charged with the whole amount of tax: con- 
tained in the lists transmitted to him by the © >:nmis- 
sioner of Internal Revenue, just as he is charg: with 
the stamps which are sent to him for sale. Th: se list- 
taxes remain a charge against him until they ar found 
to be uncolleetable, and until it shall be preve: to the 
satisfaction of the Commissioner of Internal | «venue 
that due diligence has been used by him as ec ileetor. 
For his own protection, therefore, the collector ni ist levy 
a distraint whenever the property of the tax-; aver is 
visible. Otherwise he would not be duly dilige it. 

The policy of the internal-revenue law, with respect to 
staying the collection of taxes, is made suflicien iv clear 


-~ 


by section 2224, in which suits to restrain the collection 
of any tax in any court are prohibited. While this of 
course refers to suits against the United States, it is 
manitest that it indicates a general policy which would 
not bind the Government down to an election of reme- 
dies for the collection of the tax, The language of Mr. 
Justice Bradley in Clinkenbeard vs. United States (2 
Wall., 70), is relied on to show that after bringing a suit 
for taxes the right of the Government to distrain is 
suspended, 
The language is as follows: 


itis undoubtedly true that the decisions of an 
assessor or board of assessors, like those of all other 
administrative commissioners, are of a quasi-judicial 
character, and can not be questioned collaterally 
when made within the scope of their jurisdiction. 
but if they assess persons, property, or Operations 
not taxable, such assessment |< illegal and ean not 
form the basis of an action at law for the collection 
of the tax, however eflicacious it may be for the 
protection of ministerial officers charged with the 
duty of actual collection by virtue of a regular war- 
rant or authority therefor. When the Government 
elects to resort to the aid of the courts, it must 
abide by the legality of the tax. When it follows 
the statute its officers have the protection of the 
statute, and parties must comply with the require. 
ments thereof before they «an prosecute as plain- 
tiffs. 

The question in the Clinkenbeard case was whether 
there might beset up asa defense to a suit by thé Gov- 
ernment on a distiller’s bond tor taxes the illegality of 
the tax unless the distiller had first tiled an appeal with 
the Secretary of the Treasury, as required by the act of 


Congress, before a suit could be maintained fo: the re- 
covery of taxes paid. There was no question ib jie case 
as to the right of the Government to pursue tlic reme- 
dies both by suit and by distraint. It is not de:med on 
behalf of the United States that after a judgment! of the 
court has been rendered holding the tax illegal that the 
life of the assessment ceases, and that a collector with 
notice of such judgment would not be protected! by the 
assessment ina distraint. But in the ease at bur there 
Was no judgment at the time of the distraint, an | there 
Was no presumption that the tax was to be declared ille- 
gal. The election of the Government to abide by the 
legality of the tax was an election to abide > the 
legality of the tax in the recovery by suit, but it was 
not an election of the suit as sole remedy pend) iy the 
suit, 


Plaintitt below was not entitled to recover the ei ccunts 
for which the distrained property sold, and whic. overe 
applied as credits on the tares due under the assess iient. 


The declaration contained a count for tresposs of 
voods, for conversion of them, and tor trespass «are 
clausum fregit. The recovery of taxes from a prison 
who has wrongfully collected them is an action ji: as- 
sumpsit. Cityof Philadelphia vs. The Collector, 5 Wall, 
720, 751; Shaw vs. bechet, 7 Cushing, 442). In such an 
action the tort is Waived, and the suit is on an imped 
promise to repay. It these sums, amounting togetier 
to about 8100, for which all the property distrained sei, 
are to be recovered from the collector, they are to ve 
recovered as taxes wrongfully collected. 


aR aay 
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In the cases of Hathay v. Mason, 15 Wall., 671, and 
Erskine vs. Hohnbach, 14 Wall., 613, it was decided that 
a collector of internal revenue can not be sued in tres- 
pass for the distraint of taxes assessed in an assessment 
list duly certified to him by the Commissioner of Inter- 
nal Revenue. For the same reason he can not be sued 
in trover. The plaintiff below did sue in trespass and 
in trover. His rightto recover in assumpsit depends 
on his waiving the tort. In trespass and in trover, he 
relies on the tort. The case of Stoll v. Pepper, (97 U.S., 
458) is not an authority in support of the contention 
that an action for trespass for illegal distraint may be 
turned into an action in assumpsit for the recovery of 
taxes illegally collected. 

[t does not appear in that case what the original form 
of action was. The court does not consider the question 
as between the two forms of action, ind it may be pre- 
sumed therefore that the declaration was framed in 
assumpsit. 

It is respectfully submitted that the petition in error 
should be dismissed. 

Wa. H. TAF, 
Solicitor-General, 
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THE TEXAS & PACIFIC RAILWAY CO. VS. SOUTHERN PACIFIC CO. 1 


] STATE OF LOUISIANA, 
Parish of Orleans. ity of Ne it Orli ais: 


Civil District Court, Parish of Orleans. 


Taos Texas AND Paciric Raitway Company ) No. 23755. Civil 


Us. District Court, 
SOUTHERN Paciric Company. j Division D. 
Filed April llth, 1SSS. 
2 Petition. Filed April Lith, 1SSS. 


To the honorable judges of the civil district court for the parish of 

Orleans: 

The petition of the Texas and Pacific Railway Company, a cor- 
poration created by and under the laws of the United States, to wit, 
under the act of Congress approved Mar. 3rd, 1871, chap. 122; act 
approved May 2nd, 1872, chap 152; aet approved March 3rd, 1875, 
chap. 27, and act approved June*22nd, 1874, chap. 406, of 1874, 
and which corporation has certain rights, property, powers, privileges, 
and franchises by the consolidation with it of the Southern Pacifie 
Railway Company of Texas and the Southern Transcontinental 
Railway Company of Texas, recoguized, affirmed, and approved by 
said act of Congress of June 22nd, 1574, and which corporation has 
also acquired by deed of consolidation of June 20th, 1881, the rail- 
wav and railway rights of the New Orleans Pacific Railway Com-’* 
pany, a corporation created by the act of the General Assembly of 
the State of Louisiana, No. 14 of 1576, being the consolidation referred 
to and recognized in the 7th article of the agreement “A” here- 
inafter set forth, and which petitioner is herein represented by John 
C. Brown, now sole receiver of its property, appointed as such by the 
circuit court of the United States for the fifth cireuit and eastern 
district of Louisiana, in the canse entitled “The Missouri Pacifie 
Railway Comp’y — The Texas and Pacific Railway Company, No. 
L11Si of the docket of the last-named court, and in auxiliary pro- 
ceedings and suits of preclosure in said U.S. cireuit court through- 

out Louisiana and Texas, and the said John C. Brown joining 
3 herein as petitioner, resp etfully shows— 
That the said petitioners have places of business and offices in 
Dallas and Marshall, in the State of Texas, and in New Orleans, in 
the parish of ( rleans, and the line s ol railway of said Texas X Pa- 
cific railway extend or reach by track-running arrangements or 
connections from El Paso, in the State of Texas, to New Orleans and 
to Galveston, in Texas. 

That on or about the 26 November, 1881, Collis P. Huntington, 
of the city of New York, for and in behalf of bimself (who now 
controls and operates the company, defendant herein) and for and on 
behalf respectively of the Southern Pacific Railway Company of 
California, the Southern Pacific Railway Company of Arizona, the 
Southern Pacific Railway Company of New Mexico, the Galveston, 
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Harrisburg and San Antonia Railway Company, the Texas and 
New Orleans Railway Company of Texas, and the Louisiana \\est- 
ern Railway Company of Louisiana, and any extensions ())creof 
owned or controlled by said Huntington or said railway com) inies 
above named or any of them, of the first part, and Jay Gov d, of 
the city of New York, for himself and associates and for and ©: be- 
half respectively of the Texas and Pacific railway, the Interna ‘onal 
and Great Northern Railway Company, and the Galveston, Houston 
and Henderson Railway Company of Texas and for and en ichalf 
of the Missouri Pacific Railway Company, the Missouri, Kans:s and 
Texas Railway Company, and the St. Louis, Tron Mountai and 
Southern Railway Company, parties of the second part, mad« and 
entered into an agreement, of which a copy is hereto annexe. and 
made hereof as Exhibit “A” of this petition. 

That thereafter, on or about the 18th lebruary, 1885, the said 
agreement was amended, by the modification of which a copy is 
hereto annexed and made part hereof as Exhibit “B” of thi. peti- 
tion. . 
That, as appeared by said contract, it was made out only i: con- 

sideration of the mutual promises of the parties, but tn — 
4 of the settlement of important litigation then pendin: be- 
tween parties thereto in the courts of Texas, Arizon«, and 
New Mexico respecting claims of parties of the first part and »rop- 
erties, rights of way, and franchises of the Texas and Paéifie ‘iail- 
way Company not only in Texas but West of El Paso, and i: con- 
sideration of the agreement of said Texas and Pacific Railway ¢ om- 
pany, as set forth in said eontraet, to construct its tracks and mice a 
junction at the point selected eastward from El Paso, as set fortis in 
article 1; to relinquish rights of the Texas and Pacifie Compa: >" in 
said ‘Territories of Arizona and New Mexico, as set forth in eo: ticle 
[1; to cede and transter to said Southern Pacific companies its -aid 
grants west of El Paso conferred on it by act of Congress of Mirch 
ord, IS71, as set forth in article III, and to cede to said Sout.:orn 
Pacific companies its corporate rights and franchises west of I} | .so, 
as set forth in article IV, and to perform the other obligations m- 
posed on said Texas and Pacific Railway Company by said agi e- 
ment, 

That, as provided by said agreement, the same and its modifica- 
tions have been daly adopted and ratified by the several corpo :s- 
tions mentioned as parties therein and said ratifications exchange. , 
and the personal undertakings of said Huntington and Gould in ti: 
premises have ceased. 

That ail the acts required in said agreement to be done by th 
Texas and Pacitie Railway Company have been done and all th: 
relinguishments, cessions, conveyances, and transfers of rights. 
grants, property, and franehies provided thereby to be made have 
been promptly made by it and accepted by parties of the first part 
to said agreement and by the defendant in this cause, and the said 
agreement in all things has been duly complied with by the said 
Texas and Pacific Railway Company, as well as by the other parties 
of the seeond part. 


| 
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That in pursuance of said agreement the same was duly 

5 made a decree of the court in the said litigation herein re- 

ferred to and in said courts of Texas, New Mexico, and Ari- 

zona, as by duly certified copies of said deerees will appear and in 

the form shown by the copy hereto annexed as part hereof and 
marked Exhibit “C.” 

Which decrees confirmed with and carried out said agreement. 

That by the article VI of said agreement it was provided as fol- 
lows: 

“Tt is further mutally agreed that all unconsigned business, mean- 
ing all business whereof the route has not been designated in ad- 
vance, destined for points west of KE] Paso, received by the said 
Texas and Pacific Railway Company shall be turned over to the 
Galveston, Harrisburg and San Antonia Railway Company at the 
junction or to the Southern Pacific Railroad Company at El Paso, 
as the case may be, and all such unconsigned business received by 
the Southern Pacific companies, and destined to places east of the 
junction reached by the Texas and Pacific railway and its connec- 
tions north of Shreveport, La., and west of the Mississippi river shall 
be delivered to the Texas and Pacific Railway Company at the 
junction or at El Paso, as the case may be. The gross earnings on 
all business passing over either of these roads between El Paso or 
the junction and New Orleans shali be divided equally, and the 
gross earnings on all business passing over either of these roads 
between el Paso or the junction and Cralye sfon shall be divided on 
the basis of two-thirds thereof to the Calveston, Harrisburg and San 
Antonia Railway Company and its connections and one-third thereof 

to the Texas and Pacific Railway Company and its connee- 
6 tions, and the agents are to divide as nearly as possible such 

business between the two through lines, so that each shall do 
the portion of the business above allotted. 

In the event that either of the said companies of the one party, 
at either of the termini herein mentioned, shall be unable or shall 
neglect or refuse for any cause to take the business and to perform the 
said service in the proportions above named, the company or com- 
panes of the other party shall be at liberty, so long assuch disability 
continues, to take such business and perform such service and shall 
be entitled LO receive the compensation thereof. 

The Texas and Pacific Railway Company, the Missouri Pacifie 
Railway Company, the Missouri, Kansas and Texas Railway 
Company, the St. Louis, Iron Mountain and Southern Railway 
Company, the International and Gt. Northern Railroad Company, 
and the Galvestern, Houston and Henderson Railroad Com- 
pany shall severally take the through business any of them may 
have to do uuder this agreement bétween El Paso and any point on 
the Mississippi river without any discrimination as to rate or 
otherwise in favor of any line, road, or transportation company, 
nnd with equal dispatelh, and this provision applies to business des- 
tined to or coming from any railroad east of the Mississippi river. 

There shall be no discrimination as to local business by any of the 
roads of either of the parties as against those of the other party, it 


ee 
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being understood that the term “through business” as used in tis 
agreement applies to traffic carried to and from terminal points, avd 
any points upon the lines of the railways of the parties hereto twat 
may be reached directly or indirectly by any railroad competi: ve 
to either of said roads is understood to bea competitive point.” 

That by said modification of said agreement hereinbefore re- 

ferred to-it was provided as follows: 
( “That the sixth article of said agreement (above quetcd) 
be,and the same Is hereby, modified and changed as follows: 

“In lieu of the business preseribed by the first paragraph of ‘he 
subdivision VI of said agreement it is agreed that each road siiall 
be entitled to reserve and retain to itself sixty per cent. (60 9%.) of 
its gross earnings on the business referred to as the costs of doing 
the sale, and the balance, lorty per cent. ( L() W/ } thereof, shia | be 
divided as foilows: 

In respect to the New Orleans traffic the Galveston, Harris) irg 
and San Antonio Railway Company and its connections sha be 
entitled to one-half of such balance and the Texas and VPaeifie :ail- 
way and its connections to the other half thereof. 

In respect of Galveston traffic the Galveston, Harrisburg anc san 


Antonio Railway Company and its connections shall be entit] to 
; ; 

two-thirds of such balance and the Texas and Pacific Railway (on- 

pany and its connections shall be entitled to the other one-\ird 


thereof, and the foregoing provisions shall be applicable to an) in- 
clude the earnings between New Orleans and Galveston ani El 
Paso and the junction on business carried from or to New Yor. by 
the steamers of the Morgan line, and also all business withou any 
exception to, from, or through New Orleans or Galveston and | tine- 
tion or El Paso, including steamship business via Morgan city, 
Gouldsboro’, Algiers, or other points to include in the port of New 
Orleans: Provided, however, That all the grain business orig: :iat- 
ing on the Southern Pacific line may be carried by the Galve-'on, 
Harrisburg and San Antonio Company and its connections, an. all 
earnings therefrom shall belong to the roads carrying the same un- 
less the through rate therefor from the original point of ship uecnt 
to New Orleans and Galveston exeeed four and one-half mill per 

ton per mile, in which ease the excess, but only the ex css, 
8 above four and one-half mills per ton per mile shall be di- 

vided between the Galveston, Harrisburg and San Ansnio 
Railway Company and its connections and the Texas and P viffe 
Company and its connections according to the proportion a ove 
described. 

Second. ‘That the “Southern Pacifie Company,” a corpor ion 
created and existing by and under the laws of Kentucky, but coing 
business in Louisiana and having a principal place of business in 
the city of New Orleans, and of which A. C. Hutchinson, of Sew 
Orleans, isa eéneral Mahager, and authorized for it to receive service 
of citation herein, and which Southern Pacitie Company is con- 
trolled by said Collis P. ILuntington, also its Vice-president, ane his 
associates mentioned In said agreement, has, about November, | =54, 
taken possession and control of all the railway companies mentioued 
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in said agreement as parties of the first part, and also of Morgan’s 
Louisiana and Texas Railroad and Steamship Company, being said 
“ Morgan's line, whereby its system is extended to and reaches the 
city of New Orleans from the eastern terminus of the Louisiana 
Western railway, and extends by Morgan’s steamers to New York 
and of the properties of said companies and the properties and rights 
transferred by said agreement, and has since been and is now op- 
erating said railroads and steamers as itsown, forming through lines 
to and from California, New Orleans, New York, and the Atlantie 
system “ of said Southern Pacific Company forms the through lines 
from and to El Paso and New Orleans and by connections and run- 
hing arrangements to and from Galveston and said other points. 

That upon taking possession and control as aforesaid the said 
Southern Pacific Company adopted as its own the said agreement 
and modification and assumed the same in all respects and claims 

all rights thereunder of parties of the first part, and rendered 
) sundry accounts to petitioners and statements In writing con- 

cerning New Orleans and Galveston trate under said agree- 
ments and modifications and received statements thereunder from 
petitioners, and since said udoption and ass umption has been and 
how is liable as part-s of the first — ior all the obligations of the pur- 
ties thereto of the first part and thre ir extension to New Orleans and 
New York, the said Morgan’s Louisiana and Texas Railroad and 
Steamship Company. 

That down to March Slst, 1557, said Southern Pacific Company 
has rendered to petitioners as aforesai) monthly statements of suid 
business done by it under sala agreement and modification and sub- 
ject — division under same as therein provided. Petitioners do not 
admit the correctness of said statements, and have always denied the 
correctness of eertaln Mems souvtiil by sald Southern Pacifie (‘om- 
pany to be deducted as its expenses of doing said business in the 
‘Transcontinental Association OF pO | till othe r CX pr hses, but they 
aver as above, and they show that in writing and by acts the said 
Southern Pacifie Company lh) is Gaul ine the time aforesaid adopted its 
said busin esnndersaid agrectnient, Posse ese and enjoy d thie property 
and rights conveyed thereunder and in pursuance thereof by said 
Texas and Pacific Railway Company, recognized petitioners as the 
parties to whom accounting should be made and with whom settle- 
ment should be made under said agreement and modification of 
New Orl’ns and Galveston traffic as aforesaid, as well as other obli- 
gations of said agreement, and is liable to petitioners as herein 
claimed. 

That by article NV (15) of said agreement it is provided that either 
or any of the said several railway Cotipanles pariles thereto mav 
maintain any action at law or in equity against either, anv, or all 

of the other railroad COIN] ahles par les to the agreement to 


10 protect any right secured by the agreement to specifically 
: | | ° ns 

enforce the same or to recover Gamavges for the bre ich of any 
stipulations In the agreement allecting its interest, and that no ob- 


jection shall be had or taken to any such action by reason of non- 
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joinder of parties as plaintffs, and all clauses of the agreemen 
be so construed as to secure this right. 

That the said Southern Pacific Company has repeated 
writing and otherwise, dealt with petitioners as to the obligati 
said agreement with respect to said New Orleans and Ga 
traffic and other obligations thereof to petitioners. 

That about March, 1887, it entered upon an arbitration wit 
tioners, alleging that it was useless to settle with petitioners 
mands of petitioners as then existing and certain questions 
pute then unjustly set up by said Southern Pacific Compat 
after much labor and argument said arbitration was broken 
the fault of said Southern Pacific Company. 

That said Southern Pacific Company is indebted to petitio 
aforesaid under the operation of said division of earnings on 
Orleans anc Galveston business, according to said agreement 
modified down to March 3ist, 1S87,in the sum of three hundr 
fifty thousand seven hundred and seventeen thousand dollar 
seventy-eight cents, with interest in monthy balances from | 
ber 1, ’S-4. 

That since the Slst Mareh, 1887, the said Southern Paci! 
though duly demanded, has neglected and refused to permit 7. 


tomary monthly statements of said New Orleans and Galy 


business under said agreement, but petitioner is informed ai 


lieves and therefore charges that the indebtedness of said Sor 


Pacific Company to vour petitioners as aforesaid acer 


1] from March Slst, 1SS7, to March Slst,’SS,on said a 


sre to 


y, In 
ns of 


exceeds the sum of two hundred thousand dollars, wi | 


terest on monthly balances. 


same, and the said Southern Pacifie Co. is bound to aeceount f 


. 


Petitioner cannot, through the sald neglect and fault of defe 4 
state precise sum, but Is entitled to discovery and decree fur 


i 


veston 


neti- 
« de- 


of dis- 


but 
|) by 


ms as 
New 


is SO 


cus- 
ton 
be- 
cern 
ing 
‘ount 
in- 


ant, 
the 
* the 


same for said period to petitioners and to furnish proper data for 


such discovery and accounting under direction of the court. 


And further demands accruing to petitioners under said agree- 


ment are reserved. 


Third. Petitioner further shows that under the terms of satd acree- 


ment and in equalization of rates on New Mexico and Arizona} 


'I=]- 


ness thesaid Southern Pacific Company is justly indebted to petition- 
ers in the sum of 85,859.49, with interest from December 31st, 1886, 


on this item from April 25th, 1885, to December 31, 1886, wi: 


amount has been duly agreed upon by respective auditors of peti- 


tioners and said Southern Pacific Company, —, though duly <le- 


manded, — has neglected and refused to pay to petitioners. 


The premises considered and alleging amicable but ineffectual «le- 


mand, petitioners pray that the said “Southern Pacific Company,” 


’ 


through A. C. Hutehinson, its general manager and agent in 


Now 


Orleans, may be duly cited to appear and answer this petition, that 
discovering and accounting may be had herein according to law and 
equity, and that after due proceedings had the said Southern Pacitie 
Company may be condemned to pay petitioners the said ‘sum of 


three hundred and fifty-two thousand and seven hundred and seven- 
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teen dollars and seventeen cents, down to March 31st, 1887, and the 
said sum of two hundred thousand dollars or such other sum as 
may be found due on such discovery and accounting from March 
olst, 1887, with interest on monthly balances found due month by 

month from November Ist, 1SS4, and the further sum of five 
12 thousand eight hundred and fifty-nine dollars and forty-nine 

cents, with interest from December 31, 1886, and for costs and 
general relief. 

(Signed) HOWE axp PRENTISS, 


Attys for Petitioners. 


1S Behihit Marked “a ” and Annexed to Petition, DB ing ai Agqree- 
ment between C. P. Huntington with Jay Gould, and Filed 
April 11th, 1888. 


At a meeting of the board of directors of Company, held in 
, on the — day of ——, 18s-, the following resolution was 
adopted: 

Whereas C. P. Huntington, acting on his own behalf, on behalf 
of his associates, and on behalf of the Southern Pacitie Railroad 
Company of California, of New Mexico, and the Southern Pacifie 
Company of Arizona; the Galveston, Harrisburg and San Antonio 
Railway Company, the Texas and New Orleans Railroad Company, 
and the Louisiana Western Railroad Company, and Jay Gould, act- 
ing on his own behalf and on behalf of his associates and on behalf 
of the Texas and Pacitie Railroad Cov:pany, the International and 
Great Northern Railroad Company, the Galveston, Houston and 
Henderson Railroad Company, the Missouri Pacific Railway Com- 
pany, the Missouri, Kansas and Texas Railway Company, and the 
St. Louis, [ron Mountain and Southern Railroad Company, hereto- 
fore, on the twenty-sixth day of November, A. D. 1881, entered into 
the following contract: 


Memorandum of an agreement, made this twenty-sixth day of 
November, A. D. 1581, in the city of New York, between Collis P. 
Huntington, of the city of New York, for and on behalf of himself 
and his associates and for and on belialf, respectively, of the Southern 
Pacific Railroad Company of California; the Southern Pacitic Com- 
pany of Arizona, and the Southern Pacific Company of New Mexico; 
the Galveston, Harrisburg and San Antonio Railway Company, the 

Texas and New Orleans Railroad Company of Texas, and 
L4 the Louisiana Western Railroad Company of Louisiana, and 

any extensions thereof owned or controlled or hereafter to be 
owned or controlled by the said ILuntington or the said railroad 
companies above named or any of-them, of the first part, and Jay 
Gould, of the city of New York, for himself and on behalf of his as- 
sociates and for and on behalf, respectively, of the Texas and Pacitie 
Railroad Company, the International and Great Northern Railroad 
Company, and the Galveston, Houston and Henderson Railroad 
Company of Texas, and for and on behalf of the Missouri Pacific 
Railway Company, the Missour!, Kansas and Texas Railway Com- 
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pany, and the St. Louis, [ron Mountain and Southern Railway 
Company, witnesseth : 

That whereas the said Ifuntington and associates own and con- 
trol a majority interest in the said companies for whose behalf he 
acts as aforesaid : 

And whereas the said Gould and liis associates own and control a 
majority in the —— for whose behalf he acts as aforesaid 

And whereas divers differences have arisen and exist between the 
three Southern Pacifie Rathvoait Companies above named and the 
said Galveston, Harrisburg and San Antonio Railway Company, on 
the one hand, and the Texas and Pacifie railway, on the other; 

And whereas, in respect to some of the said differences, vari 
suits are now pending in the courts of Arizona, New Mexico, 
‘Texas, threate ning lol 4 continued, troubl CSOINne, and expensive 
gation ; 

And whereas the continuance of such litigation is injurious to all 
said companies and, incidentally, to the public interest, so far as the 
business of said lines 1s concerned ; 

And whereas said differences and litigations have been 
upon conference and «. liberatic nn to be susceptible of amicable 

justment, as in this contract provided ; 
15 And whereas the a uri Pacific Railway Company, the 

Missouri, Kansas and Texas Railway Company, and the St. 
Louis, Iron Mountain pe Southern Railway Company own sud 
control lines of I’; uilr pew brie — with the road of the Texas WN 
Pacific it ilroad Con bpaiy 1d are interested in the subject-m ler 
of this agreement, exce < sO ‘hon as pertains to the direct controversies 
in the pending suits between the said Southern Pacific Ratiwa: 
Companies and the Galveston, Harrisburg and San Antonio vail 
way Company, on the one side, and the Texas and Pacific Railway 
Company, on the other: 

Now, therefore, the parties hereto, with a view permanent! 
settle all controversies of the first part or any one or more of 
and the companies of the second part or any one or more of 
and to prevent future controversies, and of the mutual covenanis 
hereinafter contarned—the parties hereto do cove thant, promise, itil 
agree each with the other as follows: 


. 
pu 


Mutual agreement to join tracks east of El Paso. 


It is mutually agreed by and between the parties hereto that the 
Texas and Pacitic Railway Company shall continue the construction 
of its road now being built in 1 ‘Xas Westward until its continuous 
track shall approach the track of the Galveston, Harrisburg 
San Antonio Railway Company w tn ch is now building eastwa 
from El Paso along the valley of the Rio Grande until the tw 
meet ana be eonnected so as LO lorima through line Lo the uae 
Ocean ; the point Ol junctlo hh lo Di agreed Upon between the respect- 
ive chief engineers, who shall select a suitable place for such june- 
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tion as nearly as practicable intermediate between the ends of the 
track of the said roads as now laid as aforesaid. 

This point of junction is hereafter referred to in this instrument 
as the “ junction.” 


LI. 
16 Relinquishment of Texas and Pacific claims in Territories. 


The Texas and Pacific Railway Company shall release, relinquish, 
and convey, in such form as counsel for both parties may agree and 
advise, all of its right, title, interest, and estate in and to the rail- 
way constructed by the said Southern Pacific Railroad Companies 
of Arizonaand New Mexico, and which railways, in suits now pend- 
ing, are claimed by the said Texas and Pacific Railway Company to 
be constructed upon its rights of way,and to be property; which 
claims are denied by the said Southern Pacific Railway Companies. 


(LI. 
Transfer of land grant west of El Paso to Southern —. 


The party of the second part further covenants, promises, and 
agrees that the Texas and Pacific Railway Company, being entitled, 
under the 9th section of the act of Congress, March Srd, 1871, when 
it was incorporated, to a land grant from the United States, as shown 
by the said act (which land grant was made to the Texas and Pa- 
cific Railway Compeny, its successions and assigns), shall execute : 
deed whereby it shall de in terms assign, transfer, and make. over 
the said land grant, in such form as counsel far both parties may 
advise, tothe said Southern Pacific Railroad Companies, respectively, 
and shall allow its corporate name to be used, or, at the request or 
expense of said assignees, shall take such steps as the said assignees 
mniay require in order to make the said land grant avatlable to the 
suid assignees, and if the suid assigne ‘ss shall desire to procure any 
congressional ratification of such transfer the Texas and Pacifie 
Railway Company and the said second parties shall not hinder nor 
embarrass such action, but shall promote the sarne In any reasonable 
way In its or their power. 


Ag 
Texas and Pacifie to cede franchise west of El Paso. 


ly The party of the second part further agrees that the Texas 

and Pacifie Railway Company shall execute an instrument 
whereby it undertakes to cede and make over all its corporate rights 
and franchises west of El Paso to the said Southern Pacifie Railroad 
Companies, respectively, their successions and assigns, as the case 
may be. 

And congressional ratification thereol shal! ecoutain a provision 
that they are acquired by the said Southern Pacifie Railroad Com- 
panies or said assigns subject to the right of the Texas and Paeifie 
Railway Company anda reciprocal right on the part of said Southern 
2—1210 
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Pacific Railroad Companies to have the entire roads of each of a 
said companies operated and used for all purposes of communics 


! 
i 


tion, travel, and transportation, so far as the public and Government 


are concerned, as one continuous line; and the said 


Texas and 


Pacific Railway Company shall convey to the Southern Pacilic 


Company of California, or to such company as may be designat 
by the party of the first part, all of the rights, title, and interest 
any and all property, rights, and franchises in the State of Californ 
and near the city of San Diego. 


V. 
Undertakings of the party of the first part. 


In consideration of the foregoing agreements, and especially tl 
agreement of the Texas and Pacific Railway Company relinqguis 
ing, releasing, and conveying its right, claim, title, interest, at 
estate in and to the road and way and right of way on which tl 
railroad is constructed in New Mexico and Arizona, the said Hut 
ington, for himself and for the said railroad companies on who 
behalf he acts, covenants, promises, and agrees to and with sa 

Gould and with each of the companies on whose behalf | 
1S 
earnings divided : 

Ist. That he will on his part procure or cause to be procured ; 
agreement that the road of the Texas and Pacific Railway Compa 
and the road of the Southern Pacific Railroad Companies shall 
operated as aforesaid as one through continuous line, and that t! 
gross earnings from all through business paying over one of sa 
Company lines to the other shall be divided between them in per 
portion to distance hauled by each, with equitable and reasonab 
allowances to each for terminal expenses, not to exceed the curre 
charges on similar business handled by the Union and Cent: 


Pacific line, and no terminal charges elsewhere by either of th: 


parties shall exceed those at San Francisco. 


Rates and joint agents. 


2nd. That the said companies of the parties of the second pa: 


and each of them may establish offices and agencies at San Fra 
cisco, Los Angeles, San Diego, and all other points and places « 
the Pacific coast and competing points on the Pacific slope reach 
by the Southern Pacific railroads and their connections, and co 
tract for through business of all kinds, including freight and pa 
sengers, Via the lines of the said railroads of the party of the ti 
part; and the said companies constituting the parties of the fi 
part shall earry for the Galveston, Harrisburg and San Anton 
Railway Company, the Atehison, Topeka and Santa Fé Railro: 
Company, the Union Pacific Railway Company, the Atlantic 
Pacitic Railroad Company, or any other connecting companies, n 


to exceed the pro rata per mile of the through rate, with allowan: 


for terminal expenses as aforesaid, and that all the rates via th 


acts as follows, roads to be operated as one through line an. 


line between all the points on the Pacific coast and competitive 


‘ 
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points ou the Pacific slope and the East shall be at all times as low 
as by any other route, and if any dispute arises between the parties 
as to whether the through rate is as low as by any other route the 
agents of the parties of the second part shall have the 
19 right to make the through rates on west-bound business until 
such dispute shall be adjusted by arbitration as herein pro- 
vided. A reciprocal right in all east-bound business is in all respects 
to be accorded to the parties of the first part. 
To save expense and to prevent disagreement it is agreed that at 
the principal competing points in the East and West the soliciting 
agents shall be joint agents and be jointly appointed. 


VI. 
Mutual agreement to “ pool” New Orleans and Galveston traffic and 
not to discriminate against Mississippi termini. 


It is further mutually agreed that all uneconsigned business, mean- 
ing all business whereof the route has not been designated in advance, 
destined for the polnts west of El Paso received by the Texas and 
Pacific Railway Company shall be turned over to the Galveston, 
Harrisburg and San Antonio Railway Company at the junetion or 
to the Southern Pacific Railway Company at El Paso, as the case 
may be; and all such “ unconsigned” business received by the 
Southern Pacific Companies and destined to places east of the june- 
tion reached by the Texas and Pacific Ruilway Company and its 
connections north of Shreveport, La., and west of the Mississippi 
river shall “be delivered to the Texas and Pacific’ Railway Com- 
pany at the “junction” or at El Paso, as the case may be. The 
yross earnings ou all business passing over these roads between El 
Paso or the “junction” and New Orleans shall be divided equally, 
and the gross earnings on all business passing over either of these 
roads between IE] Paso or the junction and Galveston shall be divided 
on the basis of two-thirds thereof to the Galveston, Harrisburg and 

San Antonio Railway Company and its connections and ones 
20 third thereof tothe Texas and Pacific Railway Company and 

its connections, and the agents are to divide as nearly as pos- 
sible such business between the two through lines, sothat each shall 
do the proportion of business above allotted. 

In the event that either of the said companies of the one party, at 
either of the termini herein mentioned, shall neglect or refuse for 
any cause to take the business and to perform the said service in 
the proportions above named, the company or companies of the 
other party shall be at liberty, so long as such disability con- 
tinues, to take such business and perform said service and sha!l be 
entitled to receive the compensation therefor. 

The Texas and Pacific Railway Company, the Missouri Pacitie 
Railway Company, the St. Louis, lron Mountain and Southern Rail- 
way Company, the International and Great Northern Railroad Come 
pany, the Galveston, Houston and Henderson Railroad Company 
shail severally take the through business any of them may have to 
do under this agreement between El Paso and any point on the 
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Mississippi river without any discrimination as to rate or otherwise 
in favor of any line, road, or transportation company and with equal 
dispatch, and this provision applies to business destined to or com- 
ing from any railroad east of the Mississippi river. 

There shall be no discrimination as to local business by any of 
the roads of either of the parties as against those of the other party, 
it being understood that the term “through business,” as used in 
this agreement, applies to traffic carried to and from terminal, coim- 
mon, or competitive points, and any point — the lines of the ra:l- 
ways of the parties hereto that may be reached, directly or indirectly, 
by any railraad competitive to either of said roads is understood to 
be a competitive point. 


yA Louisiana Western to use Texas and Pacifie track into New 
Orleans. 


The party of the second part further covenants and agrees that 
the Texas and Pacific Railway Company shall, at the request of tue 
said Huntington, in the event that it shall become desirable in tis 
judgment to connect the present terminus of the Louisiana Western 
railroad at Vermillionville by a line of railroad therefrom to the 
Mississippi river so as to intersect and effect a junction with the 
road of the New Orleans Pacific Railway Company (now conso 
dated with and forming a part of the Texas and Pacific Company) 
at or in the vicinity of Bayou Goula, take the business of such rail- 
road and its connections between such point of intersection and 
New Orleans promptly, without undue preference or discrimination, 
as nearly as may be, in the time and manner of its own traffie (d- 
tails of which shall be settled by the respective superintendents or 
by arbitration, as herein provided for the setthement of disputes 
arising hereunder), or, at the option of said Huntington, the sail 
Louisiana Western Railroad Company or any extension theres’ 
shall have the — to a perpetual joint use for the passage of its train 
from the point of the intersection to the terminus of the Texas and 
Pacific railway opposite New Orleans equally with the Texas and 
Pacific Railway Company upon such regulations as shall be pre- 
scribed by their respective superintendents, paying therefor six per 
cent. per annum, semi-annually, upon $10,000 per mile and one- 

half of the cost of maintenance, renewals, and taxes. 
22 In the event of such extension of said line of road to Bayou 
Goula or any intersecting point with the Texas and Pacific 
railway upon the Mississippi river, then Bayou Goula or such inter- 
secting point shall be treated, in reference to the division of business 
and earnings, the same as New Orleans. 


VITi. 


Mutual agreement not to duplicate roads of each other. 


It is further mutually covenanted and agreed by and between the 
parties hereto that while the running and pooling arrangements 
and agreements herein are kept and observed by the parties of the 
first part the parties of the second part shall not build nor promote, 
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except through executive committee in the manner hereinafter pro- 
vided, directly or indirectly, the building of any other parallel or 
through line from the junction or any point west thereof to the 
Pacific Ocean or to the tidal waters thereof and any line duplicat- 
ing in whole or in part or the building of any line to connect with 
any other line su as to duplicate in whole or in part the said lines or 
roads of the said parties of the first part; and the parties of the 
first part shall not build nor promote, except through the executive 
committee in the manner hereinafter provided, directly or indi- 
rectly, the building of any road west of the Mississippi river which 
shall be parallel to or duplicate in whole or in part the said line or 
roads of the party of the second part or the building of any line to 
connect with any other line so as to duplicate in whole or in part 
the said lines or roads of the said party of the second part. 


IX. 


23 Mutual agreement not to purchase or control competing roads 
except through executive committee. 


The parties hereto further agree each with the other that there 
shall be an executive committee consisting of C. P. Huntington and 
Jay Gould and such third person as may be selected, and in the 
event that either of the parties hereto subscribing or their associates 
shall be offered within the period covered by this agreement the 
one-half stock interest in the Atlantic and Pacifie Railroad Com- 
pany held by the Atchison, Topeka dnd Santa Fe Railroad Com- 
pany, or its equivalent, with securities of said Atchison, Topeka and 
Santa Fé Railroad Company or any securities, though less than one- 
half, which may lead to control of said companies or either of them, 
such offer shall be submitted to the said executive committee, and no 
such purchase thereof shall be made, directly or indirectly, except 
with sanction of said committee. 

In like manner, should the half interest in said Atlantic and Pa- 
cific Railroad Company be offered either separately or in conjune- 
tion with securities of the said St. Louis and San Francisco Railroad 
Company or any securities, though less than one-half, which shall 
lead to the control of said companies or either of them, including 
the St. Louis and San Francisco Railroad Company, such offer shall 
be referred to the said executive committee, and no such purchase 
shall be made, directly or indireetly, except with the sanction of 
said committee. 

And in the event that either or both of said interests are acquired 
or the control of said roads or either of them, including the St. Louis 

and San Franeisco Railroad Company, is achieved in any 
24 manner, such road shall be transferred to and held and man- 
aged by said executive committee as may be determined for 
the interest and benefit of the parties thereto. 
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X. 
Road between juncuon and El Paso to be jointly used by Galveston, 


Harrisburg & San Antonio Railway Company and by Texas and 
Pacific Company. 


And thesaid Huntington further agrees, covenants, and promises 
that the Galveston, Harrisburg and San Antonio Railway Company 
shall execute arrangement to conduct, for and in consideration of a 
pro rata share, ace ording to haul, of the charges as aforesaid, all tlie 
business of the Texas and Pacific Company between junction and 
KE] Paso promptly, without undue preference or discrimination, as 
iearly as may be, in the time and manner of its own traffic (the de- 
tails to ke settled by the respective superintendents or by arbitra- 
tion, as herein provided), or that, at the option of the Texas and 
Pacific Company, it shall have the right to a perpetual joint use of 
the road and telegraph between junction and El Paso equally with 
the Galveston, Harrisburg and San Antonio Railroad Company upon 
such regulstions as may be presented by sheir respective superin- 
tendents, paying therefor six per cent. per annum, semi-annuaily, 
upon $10,000 per mile and one-half the cost of the maintenance, re- 
newals, and taxes; and in the event of such election by the Texas 
and Pacific Railway Company the interchange of business above 
provided for in this contract shall be made at I] Paso. 


XI. 


Galveston, Houston and Henderson railroad to be used by both 
parties. | 


It is further agreed that the Galveston, Houston and Hendersen 
Railroad Company shall conduct all of the business of the 
25 Galveston, Harrisburg and San Antonio Railway Company 
and of the Texas and Ne ‘w Orleans Railroad Company between 
ILouston and Galveston promptly, without undue discrimination, as 
nearly as may be, — the time and manner of its own tratfie (the 
details to be settled by the respective superintendents or by arbitra- 
tion, as herein provided), or, at their option, the Galveston, Harris- 
burg and San Antonio Railroad Company, the Texas and New ibe 
leans Railroad Company, er either of them shall have the right ¢ 
a perpetual joint use of the said road between Houston and Galves- 
ton equally with Galveston, Houston and Henderson Railroad Com- 
pany or its successors, as tle same may be reorganized, upon such 
regulations as may be prescribed by their respe clive superintenderits, 
paving therefor six per cent. per annum, semi-annually, upon $10,000 
per mile and one-half the cost of mainten: ince, renewals, and taxes, 
said payment to be made by one of said companies, as they agree. 


XII. 


Central Pacific to prorate between Goshen and San Franciseo. 


The said Huntington undertakes and guarantees to procure the 
asseut of the Central Pacifie Railroad Company to comply with the 


. 
+ 
+ 


é 


By. 
% ‘- 


Sees 
’ 
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provisions hereof so far as its line between Goshen and San Fran- 
cisco constitutes a link in the operation of the through line in this 
agreement provided for until the Southern Pacific railroad is com- 
pleted by a continuous line of its own into San Francisco without 
intervention of a ferry. 


26 XIII. 


Same telegraph company to do commercial business over entire 
routes. 


And the party of the first part further agrees that the existing 
contracts with the Western Union Telegraph Company shall be ex- 
tended for the further period of ten years, by which all commercial 
business, so far as the same can legally be done, shall be secured to 
the said telegraph company ; but the terms thereof shall not be less 
favorable to the railroads represented by the party of the first part 
than the existing contract between the Central Pacific, Southern Pa- 
cific, and other railroad companies and the Western Union Tele- 
graph Company. 

‘This, however, shall not be held to affect or disturb existing con- 
tracts east of San Antonio. 


XIV. 


Texas and Pacific to dismiss suits or e:.ter deerees by consent and 
relinquish claims to Southern Pacific railroads. 


Whereas there is a suit pending in New Mexico between the Texas 
and Pacific Railway Company and the Southern Pacific Railroad 
Company of New Mexico, and also a suit pending in Arizona be- 
tween the Southern Pacific Company of Arizona and the Texas 
and Pacific Railway Company, in which suits Texas and Pacifie 
Railway Company claims the way and right of way on which the 
Southern Pacific Railroad Companies have constructed a railroad 
through said Territories, which claim is disputed and denied by said 
Southern Pacific Railroad Companies, and nothing in this agreement 

shall be constructed as an admission of such right; 
27 And whereas the Texas and Pacific Railway Company 
claims title to said road, which claims are disputed and de- 
nied by the Southern Pacific Railroad Companies ; 

And whereas the Texas and Pacific Railway Company has by 
this agreement relinquished and released to said Southern Pacific 
Railroad Companies all of its right, title, Interest, and estate in and 
to the said way, right of way, and rablroad constructed by the South- 
ern Pacific Railroad Companies in New Mexico and Arizona; 

And whereas the Texas and Pacific Railway Company is entitled 
by its charter to make running arrangements with any other rail- 
road company or companies ; 

And whereas the consideration to the said Texas and Pacific Rail- 
way Company for the said relinquishment and release is the agree- 
ment of the said Southern Pacific Railroad Companies that the said 
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road of the Texas and Pacifie Railway Company and the roads of 
the three said Southern Pacific Railroad Companies and their con- 
nections shall be operated forever as one continuous through line as 
aforesaid, and that the gross earnings from all through business 
passing from one said company’s line to the other shall be divided 
between them in proportion to the distance hauled by each, with 
allowances for terminal expenses as aforesaid : 

Now, therefore, it is agreed that decrees may be entered in said 
suits in New Mexico and Arizona whereby the right of the Texas 
and Pacific Railway Company and the three Southern Pacifie Rail- 
read Companies to have their respective roads operated an | used 
for all purposes of communication, tr avel, and tri insporti ition, so far 
as the pub he and Grovernment are concerned, as one continuous 
line, and the gross earnings froin all through business passing from 
one of said col pani s’ lines to the lines of the others divided be- 
tween them in proportion to the distance hauled by each, with al- 

lowances for terminal expenses as aforesaid, shall be reserved, 
98 conceded, and established as perpetual privilege and ease- 

ment appertaining to the road of each said companies and 
over the road or roads of the others. 


XV. 
Right to maintain actions: mutual covenant as to arbitration in 
case of disputes. | 


It is anderstood that either or any of the several said railroad 
companies parties to this agreement may maintain any action, 
either at law or in equity, against either, any, or all of the other 
railroad companies parties to this agreement to protect any right 
secured by this agreement, to specifically enforce the same, or to re- 
cover damages for the breach of any stipulationsin this agreement 
affecting its Inlerests,ana that no ob Je ection shall be had or taken to 
any such aculon by reason of non- jolnder of parties as plain t} fis, and 
all clauses 1n this agree iment contained are to be so constructed as to 
secure this right. 

It is further mutually agreed between the parties hereto that in 
case of disagreements of any kind shall arise at any time between 
them, or any two or more of the companies in whose behalf they re- 
spectively act, as to any act or omission to act under this agreement 
or as to the meaning of any clause or provision thereof, or at the 
request of either of such pal ties, or arbitration shall be appointe l by 
each of the said parties so disagreeing, and a third arbitration shall 
be chosen by the two so appointed, and the decision of said arbi- 
tration, ora majority of the Mn, given atter a hearing of which both 
parties shall be dul V notilh and at which they shall have an Op- 


portunity Lo be heard, shi; all ss final and binding Ol Doth parties as 


LO the matter or matters In) Issue between them: ana, in case of such 
arbitration, each party to this agreement covenants, for him- 
29 self and itself, lls suecessors or and assigns, with eaeh of the 


other parties to thisagreement and its successors and assigus 
that it will forthwith, upon the rendering of any decision as afore- 
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said, comply with and perform the requirements thereof; and, fur- 
ther, will pay any sum or sums of money which it may be required 
to pay by such award. A failure to appoint arbitrators or to com- 
ply with their award or decision shall be a breaci of this contract. 


Discontinuance of suits and relinquishment in Texas. 


All suits between the said companies parties to this agreement or 
any of them, except those in which decrees are to be entered as 
aforesaid, are to be discontinued as soon as practicable after the 
execution thereof. 

And the Texas and Pacific Railway Company shall execute a con- 
vevance, for the consideration of the sum of one dollar, to the Gal- 
veston, Houston and San Antonio Railway Company, granting to it 
the necessary and convenient way and right of way and station 
grounds wherever the said railroad shall cress or be laid upon the 
lands of the Texas and Pacific Railway Company, whether granted 
to the State of Texas or otherwise, and shall renounce, release, and 
relinquish all claim, title, or interest in and to said railroad claimed 
or included in any suit or suits pending in said State. 

A release is to be procured from G. M. Dodge of right of way over 
any lands standing In his name in the State of Texas. The agree- 
ments and each of them herein are of perpetual obligation. 


Exchange of ratification by companies. 


The foregoing agreement shall be «nbmitted by the respective 
parties thereto to the several boards of directors of the corporations 
which they respectively represent, and the same’ shall be accepted, 

adopted and ratified, confirmed, made, and declared by said 
SU several boards of directors to be the act and contract of their 

respective corporations, so far as the same severally affects 
them respectively; and thereupon each corporation shall deliver to 
each other corporation eertified copies of its proceedings in the 
premises, signed by the president and countersigned by the secretary 
thereof and sealed with its corporate seal, within ninety the days 
from the date thereof. 

In testimony whereof the said parties have hereunto set their 
hands, in the city of New York, in duplicate, on the day and year 
first above written. 

(Signed) ©. P. HUNTINGTON. 
“ JAY GOULD. 


It is understood that when the said several companies shall have 
executed an exchange of ratifications as aforesaid the personal 
undertakings of Mr. Huntington and Mr. Gould shall cease. 

(Signed) C. P. HUNTINGTON. 
" JAY GOULD. 


And whereas it is considered and believed that said contract is 
just, fair, and reasonable and for the benefit and advantage of this 
corporation: Now, therefore, 

Resolved, That said contract be, and the same is hereby, ratified 

o—1210 
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and confirmed, made, and declared to be the contract of this cor- 
poration, so far as this corporation Isa party thereto and concerned 
therein. 

Resolved further, That the president and secretary be, and they 
are hereby, authorized tosign and countersign said contract respect- 
ivel iV, al nd to affix thereto the corporate seal of this company. 

In w itness whe reof the — Company has caused these presents to 

be signed by its president and countersigned by its secre- 
| tary and its corporate seal to be hereto affixed this — day 


«) 
ot 


ioned) a President. 


Countersigned. 
Secretary. 


§ ae SCC TOLALY of the — ( ‘company, do certify that tire jore- 
colng is a true COpyY of the record of the proceedings of ratilication 
of the foregoing contract of the — Company. 

Seere! ry. 


(Signed ) — 


Ky | ed / iat Marked igi Annere d to Petition, i, ing a Mod ifi: of 
(fj Ayreement Madi Bi liveen Mr. C,. Pp. Huntington 
Say Gould. Filed April L1th, LSSS. 


At a meet! hg of the board of directors of the — Compa 
in — on the —day of ——, 1885, the following resolu! 
adopted : 

Whereas C. P. Huntington, acting on his own behalf and 
halfof his associates and certain railroad companies as 
named, and Mr. Jay Gould, acting on his own behalf and 
of his associates and certain railroad companies as thereil 
heretofore entcred into an agreement bearing date Novem 
ISS1, and have since entered Into an agreement, dated the 1s 
of Februry, 1850, modifying such former agreement, such 
and modifteation being as follows: 

Modification of an agreement made between Mr. C. P. 


ton, acting on his OWT] beh: lf and On be hal f of his as i 
certain railroad companies as therein named, and Mr. J Gould, 
acting on his own behalf and on behalf of his associates a rtain 
railroad companies therein named, dated November 26th S| 

It is this the 1Sth day of February, eighteen hundred a ighty- 


five, agreed by and between the said parties— 
That the sixth article of said agreement —, and the same is 
hereby, modified and changed as follows: 
23 [In lieu of the division preseribed of the first paragraph of 
the subdivision \ of sald agreement it is agreed thiat ¢ ach 
road shi |! be ent! L} led to reserve and retain to itself sixty per Cent. 
of its gross earnings on the business referred to as the cost of doing 
the same, and the balance, forty per eent., she ill be div ided as folls Ws 
In respect to the New Orleans traftic, the Galveston, Harrisburg, 
and San Antonio Railway Company and its connections shall be 


yyY 


yyY 
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entitled to one-half of such balance and the Texas and Pacific Rail- 
way Company and its connections to the other half thereof. 

[n respect to the Galveston traffic, the Galveston, Harrisburg and 
San Antonio Railway Company and its connection shall be entitled 
to two-thirds of such balance and the Texas and Pacifie railway 
and its connections shall be entitled to the other one-third thereof, 
and the foregoing provisions shall be applicable to and include the 
earnings between New Orleans or Galveston and El Paso or the 


Junction on business’ carried from or to New York by the steamers 


of the Morgan line, and also all business, without any exceptions, 
to, from, or through New Orleans or Galveston and junction or El 
Paso, including steamship business via Morgan city, Goolesboro’, 
Algiers, or other points included in the port of Orleans, provided 
herein that all grain business originating on the Southern Pacific 
line may be carried by the Galveston, Harrisburg and San Antonio 
Company and its connections, and all earnings therefrom shall be- 
long to the roads carrying the same, unless the through rate there- 
for from the original point of shipment to New Orleans and Galves- 
ton exceed four and one-half mills per ton per mile, in which case 
the excess, but only the excess, above four and one-half mills per ton 
per mile shall be divided between the Galveston, Harrisburg and San 
Antonio Railway Company and its connections and the Texas 
O4 and Pacific Railway Company and its connections according 
to the proportion above prescribed. 

It is a part of the agreement of the parties hereto that, in consid- 
eration of the premises, the said party of the second part and his 
associates, and the companies on whose behalf he executed the said 
agreement of November 26th, 1581, release the said party of the first 
part and his associates, and the companies on whose behalf he exe- 
cuted such agreement, from all claims to November Ist, 1884. 

That the eleventh article of said agreement shall be, and the same 
is hereby, modified and changed as follows: 

In lieu of the payments to be made under subdivision of said 
agreement it is agreed that for all business which may be conducted 
over the line of the Galveston, Houston and Henderson railroad for 
or on behalf of or at the request of the Galveston, Harrisburg and 
San Antonio Railway Company and the Texas and New Orleans 
Railroad Company and the Houston and Texas Central Railway 
Company or either of them the said Galveston, Harrisburg and San 
Antonio Railway Company and the Texas and New Orleans Rail- 
road Company and the Houston and Texas Central Railway Com- 
pany or one of them shall pay to the Galveston, Houston and Hen- 
derson Railroad Company such proportionate part of the accruing 
interest of the two million dollars of outstanding five per cent. 
bonds of said Galveston, Houston and Henderson Railroad Company, 
and the cost of operation, maintainance, renewals, and taxes, as the 
business conducted over such road for or on behalf of or at the 
request of the Galveston, Harrisburg and San Antonio Railway 
Company and the Texas and New Orleans Railroad Company and 
the Houston and Texas Central Railway Company or either of 
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them shall bear — the whole business conducted over said 
30 road, and that the same proportionate part of all earn- 
ings accruing from the use and operation of said road 
over the above amounts paid for such accruing interest on said 
bonds, and such cost of operation, maintenance, renewals, and taxes 
shall be paid over by the Galveston, Houston and Henderson 
Railroad Company to the Galveston, Harrisburg and San Antonio 
Railway Company, the Texas and New Orleans Railroad Company, 
and the Houston and Texas Central Railway Company jointly or, 
if any of them should so desire, severally in the same share or pro- 
portion in which they should have respectively contributed tothe pay- 
ment of such interest and such cost of operation, maintenance, re- 
newals, and taxes, it being understood and agreed that the Galveston, 
Houston and Henderson Railroad Company will conduct all of the 
business offered to it for the Galveston, Harrisburg and San Antonio 
Railway Company, the Texas and New Orleans Railroad Company, 
and the Houston and Texas Central Railway Company or either of 
them or their successors or assigns, or which the said last-mentioned 
company or either of them may acquire or centrol, promptly and 
without discrimination and in time and manner of its own traffic, 
or, if the said last-mentioned companies or either of them should 
elect so to do, permit them or it to conduct such business with their 
or its own engines and trains, and to use therefor all facilities owned 
or controlled by or in use for the Galveston, Houston and Hender- 
son Railroad Company, in which case all the cost incurred in so 
conducting the business shall be included in the cost of the opera- 
tion, maintenance, renewals, and taxes, to be paid proportionately by 
all parties whose business is conducted over said roads. | 
It is understood and agreed that all the railroad companies 
36 on whose behalf such original agreement was made and the 
railroad companies above named shall use the Galveston, 
Houston and Henderson railroad for the transportation of all such 
merchandise to which it is adapted, exeept cotton and oil-cake, which 
may be sent by water routes when destined for points beyond Gal- 
veston if the railroad is unable to properly transport it. 

The cost, if any, and all betterments and additions to the Galves- 
ton, Houston and Henderson railroad for its terminal facilities 
which may be agreed upon between the said Gould and the said 
Huntington shall be included in the cost of operation, maintenance, 
and renewals hereinbefore mentioned and divided among the various 
parties accordingly. : 

‘The chief administrative officer of the Galveston, Houston and 
Henderson railroad and the agent at Galveston shal! be the persons 
agreed upon by said Gould and said Huntington or their successors 
respectively under this agreement. : 

All business heretofore done over the Galveston, Houston and 
Henderson railway by or for either of the other companies above 
named shall be settled for according to the principles hereinbefore 
prescribed. 

The foregoing agreements. modifying the original contract of 
November 26th, 1881, shall go into effect and be in foree — and after 


ye 
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this date, and the said parties agree respectively that the foregoing 
modifications shall be submitted to the several boards of directors or 
executive coinmittees of the corporations on whose behalf they exe- 
cute such contract respectively, and that the same shall be accepted, 
adopted, ratified, and confirmed, made, and declared by several boards 
of directors or executive committees to be the act and contract of 
their respective corporations, so far as the same affects them 
od respectively, and thereupon each corporation shall deliver to 
each of the others of such corporations certified copies of its 
proceedings in the premises, signed by the president or vice-presi- 
dent and countersigned by the secretary thereof and sealed with its 
corporate seal, within nine ty days from the date thereof. 
Dated and signed the 18th day of February, 1885. 
(Signed) C. P. HUNTINGTON. a ~ 
¢ JAY GOULD. L. 8. 


And whereas it is considered and believed that the said agreement 
of modification is just, fair, and reasonable and for the benefit and 
advantage of this corporation, 

It is therefore resolved, That the said ugreement of modification 
be, and the same is hereby, accepted, ratified, and confirmed and 
made and declared to be the act and contract of this corporation so 
fur as the same affects it. 

Resolved further, That the president and seeretary be, and they 
are hereby, authorized to sign and countersign said agreement of 
modification respectively and to attix thereto the corporate seal of 
this company. 

In witness whereof the — Company have caused these presents 
to be signed by its president and countersigned by its secretary and 
its corporate seal to be hereunto aflixed this — day of , 18SS5. 

(Signed) — , President. 


Countersigned. 


, Secretary, 


i—— 


; secretary of the — Company, do hereby certify 

that the foregoing is a true copy of the record of the proceedings of 
ratification of the foregoing agreement by the — Company. 

38 (Signed) ——, Secretary. 


ov Erhilnt Marked ' te Annexed to Petition, De ing a Decree in 
1. @ Ff. Railway (0. VE “es Southern Pacifie of New Mevico, 
ord Judicial District of j Veu VM. rico. kiled April Lith, ISSS. 


In the District Court of the Third Judicial District of New Mexico. 


Texas AND Paciric Raitway Company, Plaintiffs, 
Us, 
THe SoutHern Paciric RatLtroap Company (of New Mexico), 
Defendant. 


This cause coming on to be further heard at this term, the plain- 
tiff, The Texas and Pacific Railway Company, appeared by G. W. 


22 THE TEXAS & PACIFIC RAILWAY CO. Ys. 
Spaulding, its attorney, and the defendant by Catron & Thornton, 
its counsel; whereupon the defendant filed, by consent of the court 
and counsel, an amendment to its answer making the following 
parties to this cause, to wit, the Southern Pacific Railroad Com- 
pany (of Arizona), the Southern Pacific Company (of California), 
the Los Angeles and San Diego Railroad Company, and the Cen- 
tral Pacifie Railroad Company; and thereupon the said — entered 
an appearance for each of the said additional parties above named. 


40) District Court of the Third Judicial District of New Mexico. 

THe Texas ano Paciric RAILWAY COMPANY 7 
Us. 

Tue SourHern Pactric Company (of New Mexico), 
The Southern Pacific Railroad Company (of Ari- ( 
zona), The Southern Pacific Railroad Company | 
(of California), The Los Angeles and San Diego | 
Railroad Company, and The Central Pacific | 
Railroad Company. J 


Final Decree. 


This cause coming on to be further heard at this term, the Texas 
and Pacific Railway Company by G. W. Spaulding, its attorney, 
and the Southern Pacific Railroad Company (of Arizona), the 
Southern Pacific Railroad Company (of New Mexico), the Southern 
Pacific Railroad Company (of California), the Los Angeles and San 
Diego Railroad Company, and the Central Pacifie Railroad Com- 
pany appeared by Catron & Thornton, their counsei. 

And it appearing to the court that the parties to this cause 

other than the Los Angeles and San Diego Railroad Co. and 
4] the Central Pacifie Railroad Company had, under date of 

the 26th of November, A. D. 1881, made and entered into 
an agreement in respect thereto, a copy of which is hereto attached, 
marked “A” (“meaning the ‘Gould-Huntington agreement ;’ ”) 

And it appearing that said agreeement had been ratified and con- 
firmed by all of the corporations on whose behalf it had been exe- 
cuted, and by all of the parties hereto, and by consent of each of 
the parties to the cause hereinbefore named, it was ordered, ad- 
judged, and decreed as follows: 

That the entire railway of the Texas and Pacifie Railway Com- 
pany and the entire railroad of the Southern Pacific Company of 
New Mexico, and of the Southern Pacific Railroad Company of Ari- 
zona, and the Southern Pacitie Railroad Company of California, and 
the Los Angeles and San Diego Railroad Company,and the Central 
Pacific Company between Goshen and San Franciseo shall each be 
operated and used in perpetuity for all purposes of communieation, 
travel, and transportation, so far as the public and Government are 
concerned, as one continuous line, and the yross earnings from all 
through business passing from one of said company’s railways to the 
railway lines of the other shall be divided between them in propor- 
tion to the distance hauled by each, with equitable and reasonable 
allowances for terminal expenses, not to exceed the current charges 
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on similar business handled by the Union Pacific railway and the 
Central Pacific Railroad Company at San Francisco, and that no 
terminal charges elsewhere, by either of said parties hereto, shall ex- 
ceed those at San Francisco. 
42 And it further appearing to the court that the said Texas 
and Pacific Railway Company has, among other things, con- 
formably to the said agreement, duly executed an instrument to the 
Southern Pacific Railroad Company (of New Mexico), whereby it 
has granted, remised, released, and quitclaimed all its right, title, 
interest, claim, and demand and estate in and to the way, right of 
way, and railroad constructed by the Southern Pacific Railroad 
Company of New Mexico (the right and title to which, in New 
Mexico, is in controversy in this suit), and also in and to certain 
lands of the said Texas and Pacific Railway Company, a copy of 
which said instrument is hereto annexed, marked “ B,” and which 
describes the premises thus granted, remised, released, and quit- 
claimed as follows: 

All its rights, title, and interest, estate, claim, and demand of, in, 
and to all that certain strip of land commencing on the boundary 
line between the Territories of Arizona and New Mexico at a point 
where a certain railroad constructed by the Southern Pacifie Rail- 
road Company (of Arizona) and the Southern Pacifie Company (of 
New Mexico) crosses the same, thence in a generally eastern diree- 
tion across said Territory of New Mexico to the middle thread of 
the Rio Grande, at or near El Pase, where the said railroad of the 
Southern Pacific Company of New Mexico cresses the said Rio 
Grande, said piece or parcel of land being two hundred feet in 
width—that is to say, one hundred feet on each side of the railroad 
so as aforesaid built by the said Southern Pacific Railroad Com- 
pany of New Mexico, measuring from the middle of the line or 
thread between the track or rails of said railroad company, with all 

the right, title, and interest of the said Texas and Pacific 
43 Railway Company of, in, and for all lands which have been 

occupied and are now occupied by the said Southern Pacific 
Railroad Company of New Mexico or that said company may desire 
to occupy hereafter for station buildings, depots, machine shops, 
side tracks, turn-outs, and water stations, not exceeding in amount 
twenty acres for each station, to the extent of one station for each 
ten miles of said road, together with all — singular the tenements 
and hereditaments and appurtenances thereunto belonging or any- 
Wise appertaining, the reversion and reversions, remainder and re- 
mainders, rents, issues, aud profits thereof, and all estate, right, title, 
interest, property, possession, claim, demand whatsoever, as well in 
law as in equity, of the said “ the Texas and Pacific Railway Com- 
pany ” of or to the above-described premises and every part thereof, 
with the appurtenances: 

‘To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
“the said Southern Pacific Company (of New Mexico),” its succes- 
sors and assigns, forever: Provided, however, that this conveyance 
is not to affect the rights, privileges, and easements in, to, and over 
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said above-described premises, reserved, conceded, and established 
to and in favor of t!.e said grantor by said agreement of November 
26, 1881, and the said decrees. 

And it further appearing to the court that the said Texas and 
Pacific Railway Company has, conformably to said agreement, 
duly executed an instrument to the Southern Pacific Company of 
Arizona, whereof it made like grants, remises, releases, and quit- 
claims in respect of its right, title, interest, claim, demand, and 
estate in and to the Way, right of Way, and railroad constructed by 
the Southern Pacific Railroad Company of Arizona, the right and 

title to which in Arizona is in controversy in the district 
44 court for the secend district of Arizona, sitting in the county 

of —, and also its right, title, interest, and estate in and to 
certain lands of the Texas and Pacific Railway Company in Arizona, 
as will more perfectly appear by reference to said instrument. 

And — further appearing to the court that a like instrament was 
executed by the Texas and Pacific Railway Company to the said Los 
Angeles and San Diego Railroad Company, a corporation of the 
State of California. 

And it further — that each of the said instruments was executed 
by the Texas and Pacific Railway Company for the considerations 
therein severally stated, and also in consideration that the said 
riglits, privileges, and easements hereinbefore mentioned should be 
reserved, conceded, and established as a perpetual right, privilege, 
and easement appertaining to the railroad of each said companies 
above tamed, parties to this suit, in and over the road or roads of 
the other, on consideration thereof and by consent of each of the 
parties to this suit it is also hereby ordered, adjudged, and decreed 
that the foregoing right, privilege, and easement appertaining to the 
railroad of the Texas and Pacific Railway Company in and over 
the railroad of the Southern Pacific railroad of New Mexico and in 
and over the railroad of the Southern Pacitie Railroad Company of 
Arizona and the Southern Pacific Company of California and the Los 
Angeles Railroad Company throughout their entire extent and the 
Central Pacific railroad between Goshen and San Franciseo, with the 
limitation hereinafter stated, and a reciprocal right, privilege, and 

easement appertaining to each of the railroads of the com- 
45 panies last named in and over the railroad of the Texas and 

Pacific Railway Company throughout its entire extent is 
hereby decreed and established and by the consent of parties it is 
accordingly ordered, adjudged, and decreed and established as a 
right, privilege, and easement appertaining to the way, right of way, 
or railroads of said companies into and over the way, right of way, 
and railroads of the other; that each of the said railroads shall be 
used and operated by the said companies respectively, their succes- 
sors and assigns In perpetuity, for all purposes of communieation of 
travel and transportation, so far as the publie and Government are 
concerned, as one continuous line, and that the gross earnings from 
all through business (meaning by “ through business” all tratlie ear- 
ried to and from terminal, common, or competitive polnts—any point 
upon the railways of the parties to said agreement dated November 
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26th, 1881, that may be reached directly or indirectly by any rail- 
road competitive to either of said roads is a “ competitive point”) 
passing from one of said companies’ lines to the railway lines of the 
other shall be divided between them in proportion to the distance 
hauled by each, with equitable and reasonable allowances for ter- 
minal expenses as aforesaid: Provided, and it is expressly consid- 
ered, ordered, and adjudged, that, except as to the rights, privileges, 
and easements aforesaid, the said Texas and Pacific Railway Com- 
pany has no right, title, estate, claim, or demand at law or in equity 
or in the way, right of way, and railroad, with its appurtenances, con- 
structed by the Southern Pacific Railroad Company of New Mexico, 
in the Territory of New Mexico, or to the way and railroad, with its 
appurtenances constructed by the Southern Pacific Railroad Com- 
pany of Arizona, in the Territory of Arizona. 

The aforesaid decree is made to carry out the provisions in this 
behalf of said agreement dated November 26,1881, which is hereby 

made a part of this decree, and by consent of the parties and 
46 upon consideration by the court is hereby ordered to be bind- 

ing upon each and all of the parties hereto in all its stipula- 
tions and agreements as therein shown, and said decree does not 
affect or otherwise interfere with the provisions of the agreement. 

It is further ordered, adjudged and decreed that when the South- 
ern Pacific Railroad Company of California is completed by a con- 
tinuous ijine of its own from Yuma to San Francisco, without the 
intervention of a ferry, that this decree s!all cease to operate, either 
for or against the Central Pacific Ratiroad Company. 

it is further ordered, adjudged, and decreed that the injunction 
order and the order for the appointment of a receiver, heretofore 
made herein, shall be vacated and set aside, and that each party 
hereto shall pay the costs made by it, and each party hereto in open 
court waives any right of appeal herefrom and releases all errors 
herein. 

It is further considered, ordered, and adjudged that the several 
parties to this suit be allowed to withdraw all moneys deposited or 
paid into court by them respectively, pursuant or orders of the court 
herein. 


47 Exception. Filed May 19th, 1888. 
Civil District Court for the Parish of Orleans. 


Texas AND Paciric RAILWAY COMPANY ) 
vs. — 23755. Division “ D.” 
SouTHERN Paciric COMPANY. 


Now into court comes The Southern Pacific Company, made de- 
fendant herein, and excepts to plaintilf’s petition, and for cause of 
exception shows— 

That the agreement annexed to plaintilf’s petition, marked “ Ex- 
hibit A,’ and the modification thereof annexed to said petition, 
marked “ Exhibit B,” contain a number of separate and distinet and 

4—1210 
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independent objects and considerations and different obligors and 
obligees; that the contract to pool earnings between El Paso, or 
“the junction,” and New Orleans and Galveston, contained in sub- 
mission VI of said agreement “A,” which said pooling contract 
plaintiff seeks to enforce in this suit, is a contract complete in itself, 
having as its sole consideration the undertakings which the parties 
thereto mutually assumed in said subdivision and modification 
thereof. 

Now defendant and exceptor is informed and believes that the 
said pooling contract was made in good faith by the parties thereto, 
for the purpose of securing to themselves remunerative rates for the 
traffic therein referred to; but it is advised that the said pooling 
contratt is contrary to public policy, and therefore null and void, 
and did not nor does confer and is ineapable of conferring upon 
any of the parties to it any right which this court can recogaize or 

enforce. 
48 And defendant and exceptor further shows that the Gal- 

veston, Harrisburg and San Antonio Railway Company, 
which is a principal and essential party to the aforesaid pooling 
contract and to all whose rights and obligations thereunder plain- 
tiff alleges the defendant has sueceeded, is a corporation created 
and organized by special act of the Legislature of the State of Texas 
and is subject to the laws of said State; that the Texas and New 
Orleans Railroad Company, auother essential party to said pooling 
contract, is also a corporation created and organized by a special 
act of the Legislature of the State of Texas and subject to the laws 
of said State; that said pooling contract, as shown by its own terms, 
was and is principally to be performed and the tratlie subject to it 
principally to be carried within the State of Texas; that, as far as 
it imposed any obligations upon the said Galveston, Harrisburg and 
San Antonio Railroad Company or the said Texas and New Orleans 
Railroad Company, they were and are to be entirely performed 
within the State of Texas; that the constitution of the State of 
‘Texas, 1n force at the time of said agreements sued on were entered 
into and now in foree, being the constitution ratified on February 
loth, 1876, and taking effeet April 1Sth, 1876, expressly prohibits, 
in article X, section V, any railroad or other corporation or the les- 
sees, managers, or purchasers of any railroad corporation from con- 
solidating with, leasing, purchasing, or in any way controlling any 
railroad corporation owning or having under its control a parallel 
or connecting line; that defendant and exceptor annexes hereto, as 
part of this exception, a map marked Ex.“ X,” which shows by 
separate designation thereon the several line or railroad companies 
between “Kl Paso,” or “the junction,” in the State of Texas, and 
New Orleans, Louisiana, or Galveston, Texas, referred to in the con- 
tract sued on as existing at the date of said contract and which 
were existing at the date of the commencement of this action; and 
it avers that, while it is informed and believes that the said pooling 

contract was made in good faith by the parties thereto for 
19 the purpose of securing to themselves the remunerative rates 
for the traflic therein referred to, it is advised that said pool- 
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ing contract, by reason of the aforesaid provisions of said constitu- 
tion of the State of Texas and for other causes and reasons to be 
presented in argument, did not nor does confer and is incapable of 
conferring upon any —to it any right which this court can recognize 
or enforce, and that this court should not enforce the performance 
of such contract within or in respect to the traffic performed within 
or in the State of Texas. 

And for further exception to plaintiff’s petition defendant shows 
that by a statute of the United States entitled “An act to regulate 
commerce,’ approved February 4th, 1887, being chapter 104 of the 
second session of the 49th Congress, in the year 1587, it was ex- 
pressly deelared and enacted in section 5 of said act that it shall be 
unlawful for any common carrier engaged in the interstate com- 
merce to enter into any contract or agreement or combination with 
uny common carrier or carriers for the pooling of freights or to di- 
vide between them the aggregate proceeds of earnings of such rail- 
roads or any portion thereof, and that in any case of an agreement 
for the pooling of freiglts each day of its continuance shall be deemed 
a separate offense, and section 10 of said act provides that any dis- 
obedience to said act shall be deemed a misdemeanor and punish- 
able by a fine not to exeeed 85,000 for each offense; that said act 
by its terms took effect sixty days after February 4th, 1887. 

Now defendant and exceptor avers that said pooling contract, 
eontained in subdivision VI of said agreement “A” as modified by 

said agreement b, is in respect to its parties and its nature 
50 and terms — in all other respects included within — for the 

prohibition contained in the aforesaid statute of the United 
States known as the “ interstate-commerce act ;” that if said pooling 
contract ever had any legal existence the Interstate-commerce act 
put an end to its legality and rendered its continued existence after 
April 5rd, 1887, unlawful, and hence, in contemplation of law, im- 
possible, and defendant specially pleads said seetion 5 of said inter- 
state-commeree act as a bar to that portion to plaintiff’s demand 
which secks to compel defendant to carry out said pooling contract 
after April 3rd, 1887, and it specially sets up the right and claims 
the protection afforded it by said law of the United States, and 
prays that — portion of plaintiff’s demand which seeks to compel 
defendant to account for its gross eurbiliys on business done since 
April 3rd, 1887, and to pool the same be rejected, and that the said 
pooling contract or contract for the division of earnings contained 
in subdivision VI of said agreement “A” and as modified by agree- 
ment “B” be declared null and void. 

And should these objections be overruled and defendant required 
to plead or answer to plaintiff's demand on its merits, then defend- 
ant further excepts to the petition on the ground that its allegations 
are too vague and indefinite to enable defendant to sufely and intel- 
ligently prepare its defense; that defendant is entitled to a more 
detailed statement of plaintiff's claim, showing how much plaintiff 
claims for each month,and defendant is also entitled to be informed 
what errors and objectionable items in the monthly accounts alleged 
to have been rendered plaintiff intends toclaim to exist, and plaintiff 
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should be required to allege the facts upon which it intends to show 
that the whole amount claimed is due to it and not to any of the 

other parties to the said agreements “A” and “ B.” 
5] And defendant further excepts that the portion of plaintiff's 

petition which claims of defendant the sum of 35,829.49 on 
the ground that the nature and origin of said alleged indebtedness 
is not set forth with sufficient definiteness and particularity to en- 
able defendant to safely and intelligently prepare its defense 
thereto. 

And defendant and exceptor says that it desires leave to further 
plead or answer said petition should its exceptions be overruled. 
Wherefore defendant prays that its exceptions be maintained ; 

that the pooling contract or the contract for the division of earnings 
contained in subdivision VI of the Gould-Huntington agreement 
entered into on November 26th, 1881, as modified by the modifiea- 
tion of said agreement made February 18th, 1855, be declared null 
and void and plaintiff’s suit be dismissed with costs, and in the 
event that its exceptions be overruled it prays for leave and time to 
further plead to or answer the petition as it may be advised, and it 
further prays for general relief. 

(Signed) | LEOVY anno BLAIR, 

Alt’ys for Defendant and Exceptor. 


52 Testimony on Exception. 
STATE OF LOUISIANA: 
Civil District Court, Parish of Orleans. 


Texas AND Paciric Rainway Co. et als.) No. 28755. Division D. 
vs. > Civil District Court, 
SouTHERN Paciric CoMPAny. J} Parish of Orleans. 
Note of evidence and testimony on exception, November 9th, and 
filed) December 1, 1888. 


Present: J. P. Blair, for defendant and exceptor; W. W. Howe, 
for pl’t’ffs in suit. 

Counsel for defendant, plaintiff in) exeeption, offers and intro- 
duces in evidence a duly certified copy of the charter and act of in- 
corporation of the Southern Pacifie Railway Company, being an act 
of the General Assembly of the Commonwealth of the State of Ken- 


tucky approved March 17th, 1884, being chapter 403 of the acts of 


that State for the year 1854. 

Counsel for defendant, plaintiff in exception, also introduces and 
offers in evidence a duly certified copy of the acts of the Legislature 
of the State of Texas incorporating the Texas and New Orleans 
Railway Company, being an act entitled and approved as _ fol- 

lows : 
53 “An act incorporating the Sabine and Galveston Bav Road 
and Lumber Company,’ passed September the Ist, 1856; 
“An act for the relief of the Sabine and Galveston Bay — and Lum- 
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ber Company,” approved February 15th, 1858; “An act amendatory 
and supplemental to an act incorporating the Sabine and Galveston 
Bay Road and Lumber Company,” passed September Ist, 1856, ap- 
proved September 24th, 1859 

Counsel for defendant, plaintiff in exception, also introduces and 
offers in evidence a duly certified copy of an act of the Legislature 
of the State of Texas incorporating the Galveston, Harrisburg and 
San Antonio Railway Company, entitled and approved. as follows : 

“An act to incorporate the Buffalo Bayou, Brazos and Colorado 
Railway Company,” approved February 10th, 1850; also “An act 
mandatory to an act to incorporate the Butlalo Bayou, Brazos and 
Colorado Railway Company and to other special acts relative to said 
company,” passed July 27th, 1870. 

Counsel for defendant, plaintiff in exception, also introduces and 
offers in evidence article 10 of the constitution of the State of Texas, 
being the constitution ratified in 1876, and especially section 5 of 
said constitution. 

It is agreed that the constitution of the State of Texas may be re- 
ferred to in the lower court and in the supreme court in case of ap- 
peal in the printed volume of the laws and statutes of the State of 
Texas, and that it need not be copied in the transcript of ap- 

peal. 
o4 Counsel for defendant also introduces and offers in evi- 

dence in support of the exception the charter of the Mor- 
gan’s Louisiana and Texas Railway and Steamship Company, being 
act 37 of the acts of the Legislature of the State of Louisiana for the 
year of 1837; and it is agreed that this charter of the Morgan Com- 
pany, being a legislative charter, need not be copied in the record, 
but may be referred to in the printed form as found in the pub- 
lished acts of the Legislature of the State and in the lower court 
and in the supreme court in case of appeal. 

Counsel for defendant, plaintiff in exception, also introduces and 
otfers in evidence the charter of the Louisiana Western Railroad 
Company, being act No. 21 of the acts of the General Assembly of 
the State of Louisiana for the year 1575, of the extra session of said 
year, and the same agreement is made with reference tothe use of 
the printed acts of the Legislature containing said charter without 
having this said charter copied in the record. 


D0 C. C. Grees, sworn for defendant (plaintiff in exception). 
Examination-in-chief by Mr. Buatr: 


Mr. BLAIR: 


Q. What is your name, age, residence, and occupation ? 

A. My name is Charles ©. Gibbs; I live in San Antonio, Texas: 
my age is forty-five years, about, and a few months; Tam general 
agent of the Southern Pacific Company. 

Q. How long have you been connected with the Southern Pacifie 
Company ? 

A. Three years and eight months. 
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(). Before that time what was your occupation ? 

A. I was connected with the Galveston, Harrisburg and San An- 
tonio Railway Company. 

(. How long were you connected with that company ? 

A. Thirteen vears. 

Q. Then for fifteen years you have been engaged in the traffic de- 
partment of Texas railroads ” 

A. Yes. 

Q. Are vou familiar with the general movement of freight and 
traffic between New Orleans and Galveston and New Orleans and 
Kl] Paso? 


A. Yes. 
(). Does it extend back to November, 1884? 
A. Kee. 


Q. Will you explain to the court what railroad companies are 
concerned in the transportation of freight and passengers between 
New Orleans and El Paso; what two systems of railroad are con- 
cerned in that tratlie ? | 

A. The Southern Pacific Company is one and the Texas and Pa- 

cific is the other. 
56 (). Are there any other railroads in competition with them 
for the traflic between New Orleans and El] Paso? 

A. No. 

(. How long has that been the case ? 

\. I don’t consider that there ever has been any other competi- 
tion. 

(. Can you state that as a fact? 

A. Yes. 

—. They are, then, the sole competitors for the carrying trade be- 
tween New Orleans and El Paso ? 

A. Yes. 

—. And have been since the construction of these roads ? 

A. Yes. 

(). State to the court what roads the Southern Pacifie system be- 
tween New Orleans and El Paso is composed of. ' 

A. The Morgan’s Louisiana and Texas Railway Company from 
New Orleans to La Fayette; the Louisiana Western railroad from La 
Fayette to Orange; the Texas and New Orleans railway from Orange 
ty Houston ; the Galveston, Harrisburg and San Antonio from ILous- 
ton to kl Paso. 

Q. The two last named roads, the Texas and New Orleans Rail- 
way Company and the Galveston, Harrisburg and San Antonio rail- 
Way, are so situated In what State ? 

A. They are entirely in the State of Texas. 

Q. What connection exists between those roads and the Southern 
Pacific Company ? 

A. They are leased roads. 

Q. They are leased roads by the Southern Pacific Company ? 

A. Yes. : 

Q. Do you know whether those roads preserve their separate cor- 
porate existence ? 


~ 


THE SOUTHERN PACIFIC CO. 31 


A. I think they do. 


57 (). Have they a president, secretary, and other officers of 
their own ? | 
A. Yes. 


Q. Of what roads is the Texas and Pacifie system composed be- 
tween here and El Paso—between New Orleans and El Paso ? 

A. The New Orleans Pacific and the Texas and Pacific. 

(). The New Orleans Pacific extends between what points? 

A. From New Orleans to Shreveport. 

(). And the Texas and Pacific extends the rest of the way to El 
Paso? 3 

A. Yes. 

Q. Is there any portion of the railway between here and El 
Puso—between New Orleans and E] Paso—that is jointly operated 
by the Texas and Pacifie and the Southern Pacific systems ? 

A. Yes. 

(). What portion is jointly operated by these two systems ? 

(). There is a portion between Sierra Blanca and El! Paso, a dis- 
tance of ninety-three miles. 

Q. With that exception they are separate and distinct lines ? 

A. Yes. 

it is admitted, for the purpose of this exception, that the New 
Orleans Pacifie railway has been sold to the Texas and Pacifie Rail- 
way Company, and hence the Texas and Pacifie extends from New 
Orleans to El Paso. 


Wirness: I was only speaking from my own knowledge as I un- 
derstood it; but I am willing to accept that correction. 
(). Mr. Gibbs, what is the distance, by way of the Southern Pacific, 
from El] Paso to New Orleans ? 
A. Twelve hundred and nine (1,209) miles. 
Q. And what is the distance by the Texas and Pacific railway ? 
A. Eleven hundred and sixty (1,160) miles. 
Q. With the exception of the ninety-three miles of road 
58 operated by the two systems jointly what is the relative posi- 
tion of the Southern Pacific Company’s railway and the Texas 
and Pacifie railway lines? 
A. I regard them as almost parallel and strictly competitive. 
(). What is the relative position of these two ‘Texas roads to the 
road of the Texas and Pacifie road” 
A. The Texas and New Orleans railroad and the Galveston, Har- 
risburg and San Antonio roads. 
(. Yes; what is their relative position to the line of the Texas and 
Pacifie road ? 
A. They are parallel to the Texas and Pacific and also competi- 
tors. : 
(). Now, Mr. Gibbs, what railroads are concerned in the moving 
of traffic and transportation of freight and passengers between Gal- 
veston and El Paso? 
A. The Southern Pacifie line and the Texas and Pacific line also, 
through their connections. 
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Q. Are they the sole competitors for the business between Galves- 
ton and El Paso? 

A. I regard thom as such. 

(. You have had considerable experience in Texas and the mov- 
ing of freight and passengers ” | 

A. I have been sixteen years in that business. 

Q). Explain the lines that the Southern Pacific Company pass over 
in moving freight between Galveston and El Paso. 

A. The Galveston, Houston and [Henderson road to Houston ; the 
Galveston, Harrisburg and San Antonio road from Houston to El 
Paso, and also the Galveston, Colorado and Santa Feé road to Rosen- 
burg Junction, and hence to Ik] Paso over the Galveston, Harrisburg 
and San Antonio road; those two connections from the Southern 

-Pacifie Company’s lines between Galveston and El Paso. 
59 (). Now, over what road is the traffic carried on by the 
Texas and Pacific line between Galveston and El Paso? 

A. Over the Galveston, Houston and Henderson railroad from 
Galveston to Houston, and over the International and Great North- 
ern railway from [louston to Minneola,and over the Texas and Pa- 
cifie thereto to El Paso. 

Q. Is any part of the lines of the two systems between Galveston 
and El Paso operated jointly by the two roads? 

A. Yes. 

Q. What part of the distance between Galveston and El Paso is 
operated by the two roads? 

A. The distance between [ouston and Galveston, fifty miles, and 
the distance between Sierra Blanca and El Paso, ninety-three miles. 

Q). The rest of the distance is operated on separate roads ? 

A. Yes. 

(). What is the distance between Galveston and El Paso? 

A. By the Southern Pacifie it is eight hundred and ninety-eight 
miles (SS). 

Q. And what is the distanee between Gaiveston and El Paso over 
the ‘Texas and Pacifie line? 

A. I believe it is over a thousand miles—a thousand and seven- 
teen miles, the prorating distance. 

Q. Suppose people in Galveston want to send traffic over El Paso 
to the Pacific coast, over what system would they have to send it? 

A. Well, until recently, over the Southern Pacitfie line or over the 
Texas and Pacific; now, can also send it by the Atchison, Topeka 
and Santa Ie route; but,in fact, that line — only been in existence 
about a vear. 

(). Now, as an expert, from your experience in the moving of 

freights in Texas, would you eall the Texas and Pacifie rail- 
60 road and its system parallel to and competing with the line 
of the Southern Pacitic and its system of lines? 

A. Well, ves, sir; practically they are. Of course there are some 
distances where they are not paraliel. 

Q. But, as — the New Orleans and El Paso trafltie is concerned, 
would you cail them parallel ? 

A. They are distinctly, and, as [ understand it, parallel. 
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Q. And competing lines ? 

A. Certainly so. 

Q. With regard to certain points on these roads, where they are 
some distance apart, I understand you to say they are not compet- 
ing. 

A. There are points where they are not competing; yes, sir. 

Q. Mr. Gibbs, have you examined this map annexed to the ex- 
ceptions and marked Exhibit “ X?” 

A. I have. 

(J. Can you state whether it substantially and practically repre- 
sents the positions of the Texas and Pacific system and the Southern 
Pacific system relatively and whether it is correct ? 

A. It practically shows the physical location of the lines. There 
may be a little variation, but [ don’t regard that as anything; it is 
subsequently correct. 

Q. During the titne that you have been connected with the Gal- 
veston, Harrisburg and San Antonio road and the Southern Pacific 
road can you say whether there has been any attempt at a physical 
division of the freight between the two systems of lines to El Paso? 

A. There has been none,to my knowledge. 


Cross-examined by Mr. Howe: 


Q. I understand you, Mr. Gibbs, the Southern Pacific Company, 

in running from El Paso to Galveston, has a joint track with the 
Texas and Pacifie for ninety-three wiles to Sierra Blanea. 
61 A. Yes. ; 
Q. And from there to Houston it passes over what road ? 

A. By the Galveston, Harrisburg and San Antonio road. 

(). And from Houston to Galveston it passes by the Galveston, 
Houston and Henderson road ? 

A. That is one line, and, as I stated, there is another line run- 
ning by the way of Rosenberg Junction. 

(). Does it go round by the way of Austin? 

A. No; that is sixty-six miles. 

(). That is a very short distance out of the way? 

A. Yes. 

(. But the general cause is such as I have deseribed ? 

A. At present; yes, sir. 

Q. In going from El Paso to New Orleans the Southern Pacific 


San Antonio railway to Houston; thence by the Texas and New 
Orleans railway to Orange; thence by the Louisiana Western to 
La Fayette, and from there to New Orleans by the Morgan road ? 

A. Yes; that is nght. 

. Now, will you allow me to ask you how it is that you say that 
the Texas and Pacitie line, running from El Paso by the way of, 
say, Fort Worth, Dallas, Shreveport, and Alexandria to New Or- 
leans, is a line parallel and competing with the Southern Pacific 
Company’s line from El Paso toGalveston? As I took them on the 

o—1210 


34 THE TEXAS & PACIFIC RAILWAY CO. VS. 


map they seem to stand at a considerable of an angle to each other, 
and I don’t see that the Southern Pacific connects with the line of 
the ‘Texas and Peeifie. 

A. I do not say that they are parallel. If you look at it from that 

standpoint, then I am wrong; but, as the roads show on 
62 the map, they are practically parallel, in my judgment, the 
way I look at it. 

Q. Do you mean to say that the Texas and Pacific line runs to 
Galveston ? 

A. Through their connections they do. 

(). Do they own the International and Great Northern railway ? 

A. I don’t know. I think not. 

(). You are right; they do not. 
A. J never stated that they did. 

Q. Take a point directly north of Galveston—Longview, for in- 
stance, or Marshall. That is in the same longitude as Galveston ? 

A. About. 

(). The Texas and Pacific Company has no line from Marshall to 
Galveston or from Longview to Galveston or from Dallas or Fort 
Worth to Galveston ? 

A. Only through their connections. 

(). What you mean to say, I suppose, is that they have arrange- 
ments with other lines which enable them to send cars over them? 

A. Yes. 


(By Mr. Briair:) 
(). State what roads they have arrangements with that enable 


them to send ears to Galveston. 
A. The International and Great Northern and the Galveston, 


Houston and Ilenderson Railroad Company. 
(By Mr. Howe :) 


Q. Then your idea is that where there are three sides to a tri- 
angle and two roads constituting the sides of the triangle are con- 
nected with the base of the triangle that they are parallel roads? 

A. Practieally so. 

(). Then does it not come to this, that in the State of Illinois, 
which is gridironed with railroads, — in that State is parallel with 

every other road in that State? 
63 A. If they run from one common point to another and are 
competing for the freight they are. 

Q. If they are so connected as to form triangles or parallelograms, 
nevertheless they become parallel the moment you can run freight 
by them to a common point? ; 

A. If it is considered a direct line; yes; I think so. Of course, 
you can get to California from here by way of Chicago, and I would 
not consider that a direct line. I don’t think freight and passengers 
would move that way. | 

(). I suppose it would be practicable to send freight to California 
from New Orleans via St. Louis ? 


A. Yes. 
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Q. And you could send it by way of Kansas City ? 

A. Freight could go that way, but the rate would be decidedly 
agaist that route. 

Q. They build railroads so rapidly that I cannot keep up with them ; 
but is there not some other through route to San Francisco other 
than by the Southern Pacific and the Texas and Pacific? 

A. I don’t know of any just now. 

(. Would it be practicable to go by the way of Dallas, Fort Worth, 
and Denver? 

A. I don’t think you could reach San Francisco by that route in 
as short time as by the Southern Pacific or the Texas and Pacific. 
That is not regarded as a California route in any sense. 

Q. Since the Atchison, Topeka and Santa Fé roads have been 
built I believe they have connections with Galveston also? 

A. Yes. | 

(). Does that make another line from Galveston to El Paso com- 
peting for the freight ? 

A. Practically not. You can get there by that route, but it forms 

a complete triangle. 
64 Q. Do they compete for that trade? 
A. They don’t undertake to take any freight to El Paso, as 
far as I have been able to find out. 

Q. What would you say of this route from New Orleans to Cali- 
fornia by the Mississippi Valley road to Vicksburg, thence by the 
Vicksburg, Shreveport and Texas to Shreveport, and thence by the 
Texas and Pacific? 

A. You could get there in that way. ) . 

(). It would not be much longer than by the Southern Pacific? 

A, | don’t know the distance. I have not figured it out. 

(). What would you say, suppose freight was sent oy the Illinois 
Central to Jackson and by the way of the Vicksburg and Meridian 
to Vicksburg, and thence to Shreveport, and from there by the 
Texas and Puacifie road ? 

A. You could not get freight that route. I think the rates would 
be decidedly against it. There has been no rate made by way of 
Vicksburg to the Pacific coast, as I understand. I never heard of it. 

(). It would not be much longer than the route taken now? 

A. I don’t think it would be.a great deal longer, but I don’t think 
the rates would be satisfactory. 

Q. Suppose you took the Illinois Central to Jackson, thence by 
the Vicksburg and Meridian to Vicksburg, and from there to Shreve- 
port, on the Texas and Pacific line to | Paso? 

A. You could get there in that way. 

Q. Would you consider that a parallel route to the Southern Pa- 
cific ? 

A. I would not. 

(). If there was no other railroad from New Orleans to Shreve- 
port, but there was a railroad, as there formerly was, completed from 
New Orleans to Jackson,from Jackson to Vicksburg,and from Vicks- 

burg to Shreveport, and then by the Texas and Pacific to El 
Go Paso, would you then consider that route to be parailel to the 
route of the Southern Pacific’? 
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A. Let me understand that question. 

Q. Imagine that the New Orleans and Pacific had never been 
built to Shreveport ’ Y 

A. I cannot tell you what the condition would be in such a case 
as that. I don’t know what might have happened if that road had 
not been built. 

Q. Suppose you imagine that the New Orleans and Pacific rail- 
way had not been built from New Orleans to Shreveport, but you 
have the Texas and Pacific reaching from Kl Paso to Shreveport, 
and you have the Vicksburg, Shreveport and Texas road to Vicks- 
burg, and you have the Mississippi Valley road from Vicksburg to 
New Orleans. Would you consider that a parallel to that of the 
Southern Pacific ? 

A. Weil, I should think it would be if the circumstances existed, 
but I dor’t think any effect would go that way. 

(. Would your feelings in the matter influence you adversary of 
your route ? 

A. No, sir. 

Q. You would take a scientilic, comprehensive view of the matter ? 

A. I would take a business man’s view of it. 


Re-examined by Mr. Biair: 


66 Q. There is one thing that I want to be particular about : 

When you speak about the control and ownership of the Inter- 
national and Great Northern line [ would like for you to fix some date 
and to state whether you are speaking from your own knowledge or 
from general hearsay. 

A. | would hardly make oath to hearsay. I reckon I know it 
from personal knowledge. 

Q. When was it that the Missouri Pacific system was controlling 
and operating the Texas and Pacifie line? 

A. IL cannot give you the exact date, but, as a matter of fact, it 
was so. I think it was so up to the time when the road passed into 
the hands of the receiver. I cannot give you that date. 

Q. That was in December, 1885, that the Texas and Pacific went 
into the hands of the receiver? 

A. I don’t know the date. 

Q. Then your theory of the management and control refers to a 
time prior to the time when the road went into the hands of a re- 
ceiver ? 

A. Yes. 

Q. You don’t now remember that it was about three years ago 
next December when the receiver took possession ? 

A. I don’t remember. | know very well this: that pe nding this 
contract and during its existence the Missouri Pacifie Company was 
controlled by the Texas and Pacific road. 

Q. Have you any personal knowledge — in which that control was 
exercised ? 

A. One general manager controlled all the lines and one traffic 
manager had charge of the roads. 
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Q. Was that done by a lease of the Texas and Pacific or by a con- 
solidation with the Texas and Pacific? 
67 A. I cannot tell you positively. 
(). Or did it come from the fact that the same parties owned 
stock in both companies and were interested in both ? 

A. I don’t know; but it was all called the Missouri Pacifie sys- 
tem; we all knew that. 

(). Then you really have no personal knowledge of the details of 
that control exercised, as you say, by the Missouri Pacific over the 
‘Texas and Pacific: whether it was by lease or by consolidation or 
whether it was the result of friendly harmony ? 

A. I have no special knowledge. I never saw the statements. 

(). If I should tell you from my personal knowledge that there 
were no papers drawn up between the twocompanies you would not 
undertake to dispute that ? 

A. No. 

Q. If [ should call your attention to the fact that every letter- 
head used in our office 


Objected — by Mr. Blair as irrelevant and not proper cross-ex- 
amination. The court overrules the objection as going to the effect 
rather than to the admissibility of the evidence. 


Q. If I were to call your attention to the fact that the letter-heads 
read, Missouri Pacific Railway system and Texas Pacific system, you 
would not dispute that fact ? 

A. No; but I don’t think that anybody in Texas disputed the 
fact that the Missouri Pacifie had the lines leased. _ 

(. Suppose that I should tell you from my own pefsonal knowl- 
edge that there was no lease, you would not dispute that fact? 

A. I have no right to dispute it. 

(). I know that there is a superstition or belief that there was a 

lease, but the fact is the ownership of the stock was nearly 
68 the same, and they operated in harmony to save expenses. 
They employed the same managers and freight agents. 


Counsel for defendant, plaintiff in exception, objects to this ques- 
tion and all these questions in so far as — purport to state facts not 
in the record and not testified to by witness. 


sy Mr. Howe: 

Q. You will agree that since the appointment of the receiver the 
Texas and Pacific Company has been entirely segregated from the 
Missouri Pacific Company. 

A. Yes; as far as my knowledge goes, they had different man- 
agers and different traflic agents. | 

(). You would not be able to state that there is any connection 
between them now? 

A. Nothing more than friend|y connection, such as would exist 
between other roads not antagonistic. ° 

Q. As a matter of fact, the Texas and Pacific road does not extend 
from El] Paso to Galveston by way of Minneola? 
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A. I don’t think I said so. 

Q. The fact is that the Texas and Pacifie runs to Minneola, and 
from there there are connecting routes by which the Texas and Pa- 
cific is enabled to send cars to Galveston ? 

A. Thatisthe fact, but during the existence of the Missouri Pacific 
Railroad system they had their rates in Galveston to El Paso, and 
they put all their cars under one management and the rates 

also. | 
GY Q. Because the same manager happened to be an officer of 
both companies ? 

A. He was the general manager of the whole system. 

(. Don’t what is called the Queen and Crescent road, from Cin- 
cinnati to New Orleans, and the Illinois Central road, from Cinecin- 
nati to Shreveport, don’t they make through rates to El Paso? 

A. They_co by our consent. 

Q. For instance, I saw lately a through rate from Stenlenville to 
Dallas of forty-four cents. 

A. Yes; they make those rates by consent of the roads. 

Q. Do you consider a road from Stenlenville to Dallas as parallel 
to the Southern Pacific? 

A. Not as it is now understood. 

Q. Suppose that one of those enterprising railroad companies in 
the State of New York made through rates from — to Fort Worth, 
by the way of the Erie road and over other lines, would the fact 
that the number of rates made through a number of different lines 
controlled by different corporations, but all tending in one direc- 
tion, would that make the route parallel to the Southern Pacific? 

A. If they both run in the same direction and to the same point 
i should sav so. For instance, if you will allow me to illustrate, 
there is a line from Steubenville to Fort Worth over the Texas and 
Pacific, and there is another line from Steubenville to Fort Worth 
by way of Houston. I should consider them practically parallel 
and connecting. 

Q. You would hardly consider them parallel geometrically ? 

A. I don’t think they have to be parallel geometrically to be 
competing and practically parallel. 


70 STATE OF LOUISIANA: 
Civil District Court, Parish of Orleans. 
Texas AND Pactric RartpwAy Company 
vs. No. 23755. Division D. 
SouTHERN Paciric COMPANY. 
Testimony on Exception, November 16th, 1888. Filed December lst, 
1SS8. 
Present: W. W. Howe, for plaintiff (defendant in exception). 
“ J.P. Blair, for defendant (plaintiff in exception). 

Mr. Blair, on behalfof defendant, plaintiff in exception, introduces 

and offers in evidence the document marked “A” referred to in the 
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petition, being the Gould-Huntington agreement, and the documen- 
marked “B” referred to, being the modification of the Gould-Huntt 
ington contract. 


(See pp. 15 to 39, supra.) 


71 Joun A. GRANT, sworn for plaintiff (defendant in excep- 
tion). 


Examination-in-chief by Mr. Howe: 


Q. Mr. Grant, what is your position with the Texas and Pacific 
Railway Company? 

A. I am general manager and chief engineer. 

(). How long have you occupied that position ? 

A. About twenty-two months. 

(). How long have you been a railroad engineer and a railroad 
man ? 

A. Something over twenty years. 

(). Have you had considerable experience in the management 
and construction of railroads ? 

A. Yes. 

(). If | remember, you superintended the construction of the Mis- 
sissippi Valley road ? 

“i. es. 

Q. Will you look at the map offered by the defendant in this 
case and point out to the court the lines of the Texas and Pacific 
railway in the State of Texas, beginning at the louisiana line near 
Shreveport t 

A. The road begins at Waco, Texas, and runs through to El 
Paso, using a joint track with the Southern Pacific from Sierra 
Blanca to El Paso, a distance of ninety two or three miles. 

(). When it reaches Marshall how does it run ? 

A. We have a line to Texarkana, thence to Whitesboro’, and 
thence to Fort Worth, and thence to El Paso. 

(). Does the Texas and Pacific own or control any other line of 
railway in the State of Texas ? 

A. No, sir. 
72 (). Or any other lines south of its main line? 
A. None whatever. 

Q. Will you state to the court, as an expert railroad man and en- 
gineer, whether or not the Texas and Pacific railway in Texas is 
parallel and competing with the Southern Pacific ? 

A. No, sir; I don’t consider it so at all. 


Cross-examined by Mr. Biatr: 


Q. Captain Grant, as a railroad man, woultl you not consider two 
railroads which extend between the same two points on a sufficient— 
by a direct line to compete with each other, to be parallel, in the 
sense in which the word is used among railroad men? 

A. No, sir; not always. It depends entirely on the distance at 
which they run apart. They can be competing without being par- 
allel, 
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Q. If the distance between the two points was sufficiently near 
for each to be competing with the other would you consider them to 
be parallel with regard to traffic between the two points ? 

A. No, sir. 

Q. Why? 

A. Because we find roads running at right angles competing with 
each other for other business. 

Q. Now, Captain Grant, as far as the business between El Paso 
and New Orleans is concerned, would you not consider the Texas 
and Pacifie line parallel with the Southern Pacific? 

A. Well, I would consider it competing ; but it is not par- 
alle’. 
73 (. Why not? 
A. Because the lines diverge so far from each other—one 
line runs northwest and the other runs southwest. 

Q. Then you would not consider them to be parallel unless they 
run at an equal distance from each other through the whole extent 
of the line? 

A. No; I migit call them parallel in — they run in the same di- 
rection all the way through; but the Southern Pacific runs south- 
west for a considerable distance and the Texas and Pacifie runs 
northwest for a long distance, and they get to be a great distance 
apart. Their local business is not competitive at all. 

Q. How long have you been connected with the Texas and Pa- 
cific railway ? 

A. Twenty-two months. 

Q. Previously vou have been with the Mississippi Valley R’d? 
Since then you have been with the Memphis and Charleston road ? 

A. I was with the Mississippi Valley road some time, and then 
with the Kansas, Fort Seott and Galveston road. 


Re-examined by Mr. llowr: 


Q. I recall the attention of the court to the question of the T. 
and Pacific railway in the State of Texas. Now, Captain Grant, let 
us take some points on the Texas and Pacific line in Texas; for in- 
stance, take Texarkana, which I understand to be one terminus of 
the Texas and Pacific railway, and between Texas and Arkansas, 
ihe town being so named because it is partly in Texas and partly in 
Arkansas. 

A. Yes. 

(. And consider the road between Texarkana and El Paso. Is 

that either parallel or competing with the Southern Pacific ? 
74 A. It is not parallel with the Southern Pacific, but it is 
competing with its connections with otier roads. 

Q. But it is not competing in itself? 

Q. Take the same Texas and Pacifie railway in Texas on the line 
between Louisiana and Shreveport, which I think you call Waco? 

A. es. 

Q. ‘Take the Texasand Pacific by itself and itself from that point to. 
El Paso. Is that competing or parallel with the Southern Pacific ? 
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A. No. 

Q. Now take Galveston asa point. Asa matter of theory, state- 
ments were made in regard to the parallelism, considering Galveston 
asaterminus. As I understand you, the Texas and Pacific does not 
control or own any line southward of it to Galveston ? 

A. No, sir; none at all. 

Q. I understand your conclusion ; the Texas and Pacific railway, 
considered as a railway in the State of Texas, is not either parallel or 
competing with the Southern Pacific ? 

A. No, sir. 

(). It is not? 

A. No, sir. There are three different lines running from Galves- 
ton by which we compete with the Southern Pacific, but the freight 
is delivered to us by those roads. 

Q. You have no interest in them except that which any other 
railroad has in any other railroad that crosses or intersects it? 

A. No, sir. 

(). It is the same relation that you have to these roads? 

A. Yes. 

Q. The same relation that any intersecting railroads in the United 
States have to each other? 

A. Yes. 


75 Recross-examined by Mr. Bratr: 


Q. Will you please mention the connections by the aid of which 
the Texas and Pacific railway competes with the Southern Pacific 
in the Galveston traflie? 

A. We have the International and Great Northern, which comes 
to us at Longview and Minneola, Minneola being the point where 
the freight is delivered, and the Houston and Central gives us 
business 

(. I am speaking of Galveston ? 

A. I am speaking of Galveston. The Houston and Central, 
through the Galveston line to Houston, Houston and Henderson 
road, from Houston to Galveston—they give us the business at Fort 
Worth and Dallas and Cisco. ‘Then there is the Gulf, Colorado and 
Santa Fé road, which runs directly out of Galveston and crosses our 
road at Dallas and Fort Worth and connects with us at Weatherton. 
We have three different connections with Galveston. 

(). Where is Weatherton ? 

A. About thirty miles west of Fort Worth. 

Q. Most of the Galveston traflic carried by the Texas and Pacific 
railway is carried by over by the ¢ ralveston, Houston and Henderson 
and the International and Great Northern ? 

A. Yes; I think we get most of the business from there. 

Q. Is not that the most direct line? 

A. We prefer it because we get along in harmony. 

(). Now state the connections through which you compete with 
the Southern Pacific at other points from Texarkana. Is there not 
a connection with the Missouri Pacific ? 
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A. And the St. Louis and Iron Mountain road. 
(). That is a road controlled by the Missouri Pacific? 

A. Yes. 

(). You said something about the Texas and Pacific not 

owning or controlling any road southward of its line. Can you 

state as a fact that prior to the connection with the Texas and Pa- 
cific the Missouri Pacific was not under the same control and man- 
ement as the Texas and Pacific? 
A. Well, I can only state what I have always understood. 
(). Can you state as a fact that they were under the same contract 
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the Texas and Pacifie and the Missour! Paciiic—before they went 
Into the bands of the receiver: but there was no lease. 

(). Before your connection with the Texas and Pacific, do you 
kn mw how they were connected t 

A. Only from what I heard 


(By Mr. Howe’) 

(). Allusion was made the other day to a theory that the Texas 
and Pacific had once a lease with the Missouri Pacific. What can 
you say in) regard to that? 

A. As far as I have heard officersin high authority say, there was 
no lease. 

(). [lave you in your management ever discovered any indication 
of any such lease? 

A. No, sir. 
Or any record of any lease? 


¢. U 
A. No, sir. 


V7 Li. Bb. Waeerock sworn for plaintiff (defendant in excep- 
tion). 
by Mr. Hlowe: 
(). You reside in New Orleans? 
\ Yes, sir. 
). Ilave you any relation to the Texas and Pacific railway ? 
A. Yes. ; 
(J. You have heard the testimony of Captain Grant just given ? 
“sek 
2. Do you corroborate it? 
A. I do. 
(). Llow long have vou been connected with and interested with the 
Texas and Pacific and the New Orleans Pacitie railway ? 
A. In the New Orleans and Pacific since 1885 and in the Texas 
and Pacifie since its consolidation with New Orleans and Pacifie. 
(). Then you have had experience of thirteen years in railway 
matters ? 
A. About that. 
(). Looking at the map, which is marked Exhibit A, being the 
map offered by the defendant in this case on the exception, and con- 


can state the fact that they had the same general officers— . 
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sidering the Texas and Pacific railway in Texas extending from 
Texarkana to E! Paso, and also from the Louisiana State line, near 
Shreveport, called Waco, to El Paso, state whether or not the Texas 
and Pacific is parallel and a competing line with the Southern Pacific 
in the State of Texas. 

A. It is neither parallel nor competing in Texas, strictly Texas. 

(. Will you please state whether or not the Texas and Pacific 

railway has any ownership or control of any line being south- 
78 ward of it in Texas, between its main line—lving southward of 
it in Texas, between its main line and Galveston ? 

A. It has not. 

(. Has it ever had ? 

A. Never; I was director in the Texas and Pacifie for three 
years, and I know that it never had any ownership or control in 
any line of railway in Texas lying southward of its main line, be- 
tween its main line and Galveston. 

Q. Has it ever owned or controlled any line of railway between 
its main line toward the south and the point where the Southern 
Pacific crosses the Louisiana line, near Orange? 

A. ‘The main line of the Texas and Pacific crosses the Louisiana 
State line near Orange. 

—. Now, has the Texas and Pacific railway ever controlled any 
of these lines which lie between its main line and Orange? 

A. No. 

(). Nor has it owned any ? 

A. No, sir. 

Q. You stated that you were a director in the Texas and Pacific 
for three vears ? 

A. Yes. 

(). Allusion was made the other day by Mr. Gibbs to a supposed 
lease of the Texas and Pacifie railway by the Missouri Pacifie. Can 
you state whether such a lease ever existed ? 

A. There was never a lease of that kind. 


79 Cross-examined by Mr. Biarr: 
(. What is the nature of your duties connected with the Texas 


). 
and Pacifie railway ? 

A. I am general agent of the Texas and Pacific. 

@. At New Orleans? 

A. Yes. 

(. The New Orleans and Pacific railway is situated wholly in 
the State of Louisiana ? 

A. Yes. 

(). Your duties in connection with the Texas and Pacific railway 
have been confined to a general agency of the road in New Orleans? 

A. Yes. 

(. Have your duties extended to the traffic and operations of the 
road in Texas ” 

A. Occasionally, but not to any great extent. 

Q. Now, will you give to the court a definition of what is under- 
stood by a railroad man as parallelism between two lines? 
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A. My understanding is that it means two roads built nearly the 
same route and direction their entire length. 

. And having common termini? 

A. And having common termin1. 

(). So that they can compete with each other? 

A. Yes. 

Q. Now, as to how near they must be to each other in order to be 
parallel—that rails act to the distance between the two places? 

A. They must be a long way apart. 

Q. What would determine whether or not they were far enough 
apart or near enough together to be parallel ? 

A. In a business point of view, the control of the business 
80 and the connections of its location along the line of the 
road. 

Q. One road may be said to be parallel with another when — is 

sufficiently near to it to compete with it for business ? 


A. Yes. 
Re-examined by Mr. Howe: 


(. What I want to determine exactly for the benefit of the court 
in this case, considering this question as a question of parallelism 
and competition in the State of Texas of those two roads—the Texas 
and Pacific and the Southern Pacific, each considered by itself a 
railway—I understand you to say that they are not parallel or 
competing in the State of Texas? 

A. They are not. 


81 Cross-examined by Mr. Buatr: 


Q. Do you mean to say that no freight carried or delivered by 
the Southern Pacific or the Texas and Pacific is competitive 
traffic ? 

A. What is the question again ? 

Q. Do you mean to say that they don’t deliver any freight to E] 
Paso which is competitive ? 

A. From New Orleans they do. 

Q. But freight delivered in Texas is not competitive ? 

A. From the State line, from Shreveport ? 

Q. I mean freight carried in Texas by those two roads and deliv- 
ered in Texas—is that competitive ? 

A. Not in Texas. 

Q. You mean to say that you earry freight from New Orleans to 
E] Paso that is not competitive ? 

A. I did not say that. I said that from New Orleans to El Paso it 
was competitive; but freight carried between points in Texas is not 
competitive, because the roads are too far apart, some four hundred 
miles apart In some places. 

Q. Then from New Orleans to points in Texas they compete for 
business and traffic? 

A. From New Orleans to E! Paso the Southern Pacifie and the 
Texas and Pacific are in competitiou—that is, from New Orleans. 
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Q. For freight delivered in Texas? 
A. For freight delivered in El] Paso. 


(By Mr. Howe :) 


Q. But, Colonel, if I understand my questions and your answers, 
these roads are not competitive or parallel in Texas ? 
82 —. No,sir; they are neither competitive or parallel in the 
State of Texas. I don’t think it ean be shown that a pound 
of freight came from Marshall that came from Galveston and went 
to El Paso. 


The exception iz continued for argument to Friday, November 
25rd, 1888, with — to the parties to take further testimony by con- 
sent out of court before next Friday. 


83 STATE OF LOUISIANA: 
Civil District Court, Parish of Orleans. 


Texas AND Pactric Raitway Comp ANY ) : 
ve. » No. 23755. Division D. 
SourHern Pacitric CoMPaANy. } 


Testimony Taken by Consent in the Office of Leovy and Blair, New Or- 
a November 20th, 1888 Subject to All Legal Objections Except as 
» Time, Manner, end Form of Taki 9 Filed December L st, LSSS. 


Present: J. P. Blair, for plaintiff in exception (defendant in suit). 
” W. W. Howe, for defendant in exception (plaintiff in 
suit). 


C. C. Gipps, reealled for defendant (plaintiff in suit). 
84 Examination-in-chief by Mr. Bratr: 


Q. Mr. Gibbs, you have read the testimony of Capt. Grant and of 
Colonel Wheelock taken in this ease ? 

A. | es. 

Q. You notice that it is stated by those witnesses that regarding 
the Texas and Pacifie lines in the State of Texas and the Southern 
Pacific lines in the State of Texas—it is stated by those two wit- 
nesses—that they do not compete with each other in the State of 
Texas? What do you say to that? Do they or not compete ? 

A. Well, yes; I think they do. In certain localities I know they 
do. 

Q. Explain how and where they compete in the State of Texas. 

A. For instance, there is a great amount of competition between 
Galveston and El] Pasd, in the State of Texas, and, again, there 
is no question but that there is direct competition between Mara- 
thon, on the line of the Southern Pacifie, and Colorado City, on 
the line of the Texas and Pacific, for traffic to Sierra Blanea, the 
territory between the two lines vamed, and the distance mentioned 
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being strictly what is called disputed territory. I perhaps can 
more correctly exp!ain that to Judge Howe by the map. 

Q. On which of the roads leased by the Southern Pacific Com- 
pany is Marathon situated ? 

A. Marathon is situated on the Galveston, Henderson and San 
Antonio road. I should say, looking at the map, that Marathon is 
about here. 


Witness locates Marathon on the map and the stenographer 
marks the point indicated on the map “ Marathon.’ 


85 Q. Now, what about the territory between those two places, 
Marathon and Colorado City ? 

A. Wehavealwaysconsidered the territory between those two places 
com petitive, from the fact that cattle have been driven —the time from 
points near our line to the Texas and Pacific, and cattle would be 
driven from points near the line of the Texas and Pacific to our line 
if the rates would justify it. 


Counsel for plaintiff (defendant in exception) states that this testi- 
mony is taken —toall legal objections except as to method and man- 
ner of taking, and, further, makes the special objection that testi- 
mony in regard tosuch points as Marathon and Colorado City and 
the territory between the two points is irrelevant to the contract sued 
on. 

Counsel for plaintiff in exception (defendant in suit) states that 
the testimony is offered simply in rebuttal of the testimony adduced 
by the defendant in exception to the effect that in the State of Texas 
there is no competition between the lines of the plaintiff company 
and the lines of the defendant company. 

Q. While we are on the cattle trade, have you had any instances 
of competition in regard to the two roads competing for the cattle 
trade in Texas”? 

A. Yes; I have. Will you have me to illustrate that ? 

Q. You can state anything that you know of your own knowl- 
edge. 

A. There isa ranch located on the Pechos river owned by Halff 
and Brother, of San Antonio. They have repeatedly come to me 
and said,“ We have to ship cattle, and we — such and such rates from 

Colorado City. We prefer to drive to Marathon if you will 
86 equalize the rates; otherwise we will have to shift from 
Colorado City.” 


Counsel for plaintiff makes the same objection to this testimony 
as heretofore stated. 

Witness: I have a telegram now on my desk which I ean pro- 
duce if it is necessary, together with letters pertaining to the same 
subject. 

Q. You can state the fact as to whether or not competition exists 
in that territory. 

A. I was going to say that there isa point on our line ealled Alpine. 
There is a ranch located right at that station—that is, about two 
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miles from the station. Parties from Chicago stated to me that 
they could get such and such rates from Tovah, on the line of the 
Texas and Pacific line, and if we don’t make the rates satisfactory 
they would drive from our lines to Toyah, opposite Alpine. 


Counsel for plaintiff in suit objects to this testimony as hearsay 
and irrelevant. 


Witness: I cam cite the instance of Fort Davis. 

(. You can state whether or not there is competition between the 
two lines at Fort Davis. 

A. There has been. I don’t know that it exists now. I don’t 
think any business goes over the Texas and Pacific now from Fort 
Davis. Formerly there was competition there and business did not 
come to ‘Toyah from New Orleans via the Texas and Pacific and by 
the way of Marshall and Alpine. 

©. As I understand your meaning in particular, there is a terri- 
torv between the road of the Texas and Pacific and the road of the 
Southern Pacific, or that part of the Southern Pacific system repre- 
sented by the Galveston, Harrisburg and San Antonio railway, that 

is competitive for traffic carried in Texas? 
87 A. Yes; there is no question about that. 

(). Now, Mr. Gibbs, with reference to this Galveston traffic, 
by what connecting lines does the Texas and Pacifie carry most of 
its traffic between Galveston and El Paso? 

A. Certainly the bulk of it is carried or the greater portion by 
the Galveston, Houston and Henderson and the International and 
Great Northern. 

(). Well, how large a proportion of it is carried over those roads? 

A. @ ell, Mr. Blair, that would be difficult. for me to answer. I 
don’t know of a shipment that has gone ahy other way in my ex- 
perience of the business. 

Q. Would your experience lead you to know as to the general 
traffic on the Texas and Pacific railway between Galveston and 
El Paso? 

A. Yes; as to the general traffic. 

Q. If there had been any considerable business moving by any 
other line than the one you mentioned would you have been apt to 
know it? 

A. Most undoubtedly, because we compete for that business to 
some extent. 

Cross-examined by Mr. Howe: 

Q. Mr. Gibbs, does the Texas and Pacific railway control the 
Southern Pacifie in Texas? 

A. No, sir. 

Q. Does the Texas and Pacific own the International and Great 
Northern railway ? 

A. I don’t think it does. 

Q. It don’t own the Galveston, Houston and Henderson road ? 

A. I don’t think it does. 

88 (). And it does not control either of those lines? 
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A. Not that I know of. 

Q. The Southern Pacifie may be said to extend from El Paso 
to Orange, may it not, aud from El Paso by connections to Galves- 
ton? 

A. Yes. 

(. Now, suppose, what I understand Mr. Wheelock and Captain 
Grant to have testified to, that the Texas and Pacific extends from 
Texarkana to El Paso, and also from Waco to Louisiana State line 
near Shreveport to El Paso; supposing there were no railroads lying 
between the main line of the Southern Pacific—leave out the inter- 
mediate roads from your mind for the present—then the line from 
Orange to El Paso would not be either parallel or competitive with 
the line cf the Texas and Pacifie from Texarkana to El Paso? 

A. For El Paso”? 

Q. Yes. 

A. They would be competitive to El Paso in the matter of 
lumber. 

(). Perhaps you don’t understand me exactly. Suppose under 
the circumstances | have named 

A. You mean to wipe —- all the roads between the two lines? 

(). We will obliterate these lines for the present. Suppose a man 
at Orange to have lumber to ship to E] Paso. 

A. Yes. 

(). Would he be a competitor with a man wanting to ship lumber 
from Texarkana to I] Paso? 

A. It would not be competitive as far as the individual was con- 
cerned at Orange, but it would be competitive for the other fellow 
at Texarkana. The man at Orange would have no competition with 
himself. 


Q. The man at Orange would have no rational way to send 
89 his lumber to El Paso; he would have no rational way of 
sending it except by the Texas and Pacific line? 

A. I think not; no, sir. 

(). Suppose a man at Waco, on the State line, near Shreveport, 
wanted to send some stuff to El Paso, he would send it, naturally, by 
the Texas and Pacifie line, would he not? 

A, Yes. 

Q. He would not think of sending it by the Southern Pacifie line 
under any circumstances ? 

A. He would not under the circumstances you have named. 

Q. So I will call your attention to what we have said in this case, 
that the Texas and Pacific in itself, considered by itself, are not par- 
allel lines or competitive in the State of Texas ” 

A. I don’t think that can be sustained. 

(). Of course, we may differ In opinion. 

A. Under the circumstances you have named, of course those could 
be no compeultion except for the profit. 

Q. Is it not true, Mr. Gibbs, that when you say that the Southern 
Pacilicand the Texasand Pacificare parallel and competitive lines you 
mean that in consequence of their being connected, as they ure, by 
other railroads running North and South that arrangements can be 


-- 


te. 


THE SOUTHERN PACIFIC CO. 49 


made for shipping freight by means of other roads, which reserves 
the business competitive at Galveston ? 

A. Yes. 

Q. That is about it? 

A. In one respect that is true; in other respects they are com- 
petitive of themselves. 

Q. Where they approach each other in the western part of Texas 
they are competitive ? 

A. Yes. 

Q. So that where a man’s ranch lies so that he may drive his 
cattle either to Toyah or to Alpine the lines are competing 

there ? 
90) A. Yes; between Toyah and Alpine. 
(). Of course, that competition that you speak of between 
Toyeh and Alpine or between Marathon and Colorado City does not 
touch the question of Galveston ? 

A. No; that is local except in this respect, Judge Howe: That 
business can be taken up at either of those points and carried to Gal- 
veston by either line by their connections. 

—. In other words, this competition and parallelism that you 
spoke of is with reference to Galveston depends, does it not, upon 
the existence of certain connecting roads ? 

A. Yes; certain connecting roads, as far as I am aware. 

(). Which are not legally the same corporations ? 

A. Not to my knowledge. 


Re-examined by Mr. Biair: 


@. Mr. Gibbs, coming back to the lumberman at Orange and the 
lumberman at Texarkana, under the conditions mentioned, how 
about the lumberman situated between those two lines ? 

A. Well, Mr. Blair, if there were saw-mills located between the two 
lines named and they sought an outlet for their product, certainly 
the two lines would be competitive for that business. 

(. Would it not be competitive also for any other goods or mer- 
chandise that might be shipped between the two lines 7% 

A. Certainly, considering that there was no other intermediate 
road between the two matin lines. 


91 Examination of Mr. E. W. How. 
E. W. How sworn for defendant (plaintiff in exception). 
Examination-in-chief by Mr. Brarr: 


Q. Mr. How, what is your age ? 
A. Thirty-seven vears. 
(). What is your oecupation ? 
\. I am general freight agent of the Mississippi Valley railroad, 
or Louisville, New Orleans and Texas. 

(). Where do vou live? 

A. In Memphis, Tennessee. 
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Q. Prior to your connection with the Louisville, New Orleans and 
Texas Railroad, what was your business ? 

A. Immediately prior to that I was freight agent of the Southern 
Pacific. 

(). And prior to that what was your business? 

A. I was chief clerk of the general freight agent of the Southern 
Pacific. Prior to that I was on the Galveston, Houston and San 
Antonio road, and before that I had been employed in different 
capacities with the Galveston and Texas and the Galveston, Hous- 
ton, and Henderson roads. 

(). ‘Those are in the State of Texas? 

A. They are all in the State of Texas, except that part of the 
Southern Pacifie which is in the State of Louisiana. 

— Q. How long, then, huve you been in the freight business, em- 
ployed om railroads in the State of Texas ? 

A. Well, until the last two years; practically since 1873. 

Q. You are familiar with the general movement of traffic in 
‘Texas ? 

A. I was quite familiar with it when I left the State of Texas, 
and I still keep up my knowledge of it. 

Q. You understand the general moverrent of traffic between New 
Orleans and El Paso? 

A. Quite well. 
92 (. Over what lines of railroads is the traffie carried ? 

A. Over the Texas and Pacific via Shreveport and over the 
Southern Pacific via Houston. 

(). Are there any other competitors for that traffic besides those 
two lines ? 3 

A. No important ones, and [ don’t know of my own knowledge 
of any freight going by any other route from New Orleans to El 
Paso. 

(). Now,as to the movemeut of freight from Galveston to I] Paso, 
what systems of roads compete for the traflic; what two systems. 

A. The Southern Pacific, either by the way of the Galveston, 
ITouston and Henderson, by way of Houston, or by the Gulf, 
Colorado and Santa Fe, by way of Rosenburg, and the Texas and 
Pacific, by way of the Galveston, Houston and Henderson, and 
the International and Great Northern, via Minneola and the Texas 
and Pacific road to destination. 

Q. ‘Then, as far as I understand you, freight carried by the Texas 
and Pacific from Galveston to Il Paso ismoved over the Galveston, 
Houston and Henderson and the International and Great Northern 
roads ? 

A. As far as I know, yes. 

Q. And freight carried by the Southern Pacific is carried over 
the Galveston, Houston and Henderson, by way of Houston, or the 
Gulf, Colorado and Sante Fe, by way of Rosenburg, and the Galves- 
ton, Harrisburg and San Antonio to El Paso? 

A. Yes. 

Q. Now, Mr. How, will you state whether, in your experience asa 
railroad —, you would consider the route by which the Texas and 
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Pacific carries between Galveston and El Paso to be parallel or 
competing lines? 


93 Counsel for plaintiff in suit (defendant in exception) objects 

to the question and to the testimony sought to be elicited, on 
the ground that it is irrelevant to any issue of law made by the ex- 
ception. 


A. I would say in answer to that question that the route, while 
not geometrically parallel, are certainly competitive in so far as the 
business between the two object- points is concerned. 

(). Are they parallel in the sense in which that word is used 
among railroad men ? 

A. Yes, sir; in so far as the two objective points are concerned 
they are. ‘ 

(). During the time that you were in Texas and had experience in 
the moving of Texas traffie what proportion of the traffic carried by 
the Texas and Pacific between Galveston and El Paso passed over 
the Galveston, Houston and Henderson and the Internationa! and 
Great Northern roads? 

A. That Iam unable to say. I had nothing to do with their di- 
rectors or with their patronage, nor could I tell what the Southern 
Pacific carried. 

(). Now, Mr. How, in the sense in which the word parallel is 
used among railroad men would you consider the line of the Texas 
and Pacifie between New Orleans and El Paso to be parallel to those 
two objective points t 

Counsel for plaintiff (defendant in exception) reserve the same ob- 
jection heretofore stated. 


A. Well, in reply to that question [ cannot say that the word par- 
allel is used in the sense of competitive quite often. In reference to 
my own line between Memphis and New Orleans—the Mississippi 
Valley road—I have always referred to it as being parallel with the 


Mississippi river, though geometrically itis not. I have always re- 
ferred — itas being parallel with the Illinois Central, although 
Of there are certain angles there that certainly would not make 


them literally parallel in a geometrical sense. Still they 
are strictly competitive, and, in the competitive sense of the word 
parallel, they are parallel. For instance, between New Orleans and 
Vicksburg we have the longest line, the distance by our line being 
9°25 miles. while — the Illinois Central via Jackson the distance is 
some 228 miles, if I remember correctly. Still the two lines are 
strictly competitive, although not geometrically parallel. 

©. Are those two lines referred to as parallel among railroad 
men? 

A. Well, hardly. I don’t suppose I have ever thought of that 
word in that connection, but in speaking of our line in reference to 
the Mississippi river I have alluded to it as parallel with the river, 
and I have been clearly understood by every railroad man that I 
have spoken to when using that word. Atsome points we are nearly 
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forty miles from the Mississippi river, while at some other points we 
are only a mile from the river. 

(). If you were asked for a definition of what is meant by parallel 
railroads in the sense of the term as used by railroad men, what 
definition would you give? 

A. Well, I would call two roads parallel, even when the lines were 
not geometrically parallel, provided that they had the same general 
direction and the same initial and objective points. 


Cross-examined by Mr. Howe: 


Q. I would like to direct your attention for a moment to the 
Southern Pacifie in the State of Texas and to the Texas and Pacific 
in the State of Texas. The Southern Pacific does not control the 


Texas anc Pacific? ~ 
A. Not that I know of. 
95 (). And the Texas and Pacific does not control the South- 


ern Pacific? 

A. Not that I am aware of. 

Q. Now, supposing we leave out of account, as stated in my ques- 
tion, Mr. Gibbs, all those north and south lines of railway belonging 
to other corporations which he between the main line of the Soxth- 
ern Pacificand the main line of the Texas and Pacific) Suppose 
they don’t exist. Now, in that case you would not say that from 
Orange to Ik] Paso the Texas and Pacific was a competing line with 
the Southern Pacific? 

A. In the sense of value they may be competitive. For instanee, a 
lumber man at Orange would say to me that they were selling |um- 
ber at Texarkana on rates made by the Texas and Pacifie which 
would bar him from the market. 

Q. That is competition in a eommercial sense ? 

A. Yes; which also affeets general rates. 

Q. Butifa man came to transport lumber from Orange to El 
Paso and there weren one of those north and south lines between the 
main line of the Southern Pacifie and the main line of the Texas 
and Pacific for the carrying of that lumber— 

A. No; they could hardly haul it by wagon from Orange to Tex- 
arkana. 

Q. On the other hand, if there was a man at Texarkana who 
wanted to send a quantity of dry goods to El Paso the Southern Pa- 
cifie would not be competitive with the Texas and Pacifie for that 
particular lot of goods ” 

A. Hardly. 

Q. So that looking at the Texas and Pacifie by itself as a railroad 
in ‘Texas, and looking at the Southern Pacifie as a railroad by itself 
in Texas, and supposing a man at E! Paso wants to send goods to 

Texarkana, the Southern Pacific would not be competitive 

96 with the Texas and Pacific in that case ? 
A. Naturally it would not—that is, obliterating all the 
other lines. 

Q. Obliterating all intermediary lines ? 

A. It would not. 
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Q. The Texas and Pacific does not control the International and 
Great Northern railway as far as you know? 

A. At the present time I don’t think they do; but I know from 
what I heard 

Q. Now, does the Southern Pacific control the International and 
Great Northern ? 

A. Not that I am aware of. 

Q. In other words, what you call competition in a commercial 
sense on freight going from El Paso to Galveston and from Gal- 
veston to EI Paso results from the fact that there are always — and 
controlled by other corporations which are used against the connect- 
ing lines? 

A. Taking the Texas and Pacifie by itself and the Southern Pa- 
cific by itself, yes ; that would be the case. 

QQ. And this competition we are talking about and which I can 
understand in a certain sense comes from the fact that there are 
connecting lines between the Southern Pacifie and the Texas and 
Pacifie ? 

A. Most assured!y. 

(. Which don’t belong to either the Southern Pacifie or to the 
Texas and Pacific, but over which cars are sent” 

A. I don’t know as to the ownership, but if there was any compe- 
tition against the Southern Pacific for the Galveston traffic I don’t 
know that the Southern Pacific has any line of its own running into 
Galveston, and it would be impossible for the Texas and Pacific to 
compete for that business unless thoy were connecting lines. It 
would be impossible to compete with the Southern Pacific by 

wagons. | 
97 (). Is it usual among railways to send cars over connecting 
lines ? 

A. If they have traffic agreements together to do so, but a line 
generally works with its friends. 

(). There may be merely friendly connections between the lines ? 

A. Yes; whether by ownership or by friendly agreements. 

Q. There may be friendly arrangements without any legal owner- 
ship? 

A. Yes. 

Q. For instance, in travelling over the country you see cars be- 
longing to other corporations on a line of railway ? 

A. Yes. 

(). You see, for instance, in Massachusetts cars marked as belong- 


ing to railways in Illinois? 
A. Yes. 
98 Re-examined by Mr. Bratr: 


Q. When you were in Texas were the International and Great 
Northern and the Houston and Henderson and the Texas and Pa- 
cific and the Missouri Pacific under separate and distinct manage- 
ments or under one management ” 


Counsel for plaintiff (defendant in exception) objects as irrelevant, 
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and the witness continued to state only what he knows of his own 
knowledge. 


A. Well, as to that I can only speak from a traffic point of view, 
knowing nothing as to financial ownership. 

Q. That is what we want to know. We want you to state what 
you know from a traffic point of view. 

—. At the time when I left Texas, or certainly within a year 
previous, the International and Great Northern, the Texas and Pa- 
cific, the Missouri Pacific in Texas, and the Missouri, Kansas and 
Texas were bunched in a traffic sense and were known as the Gould 
traflic system. I remember as far back as 1882 or 1555 Issuing a 
pronunciamento in regarding of freight in the name of the general 
freight agent of the Galveston, Houston and San Antonio system at 
the time, Mr. Gibbs, in which, by legal advice, I referred to the roads 
named as the “Gould Southwestern system.” 


Counsel for plaintiff (defendant in exception) objects to this testi- 
mony as Irrelevant. 


Q. Mr. How, do you know whether they had the same ofticers or 
different officers ? 

A. They may have had different local officers, but the control was 
at that time, as I understood it, vested in the general manager, who 
controlled them all, Mr. Hoxie. 

(). Mr. How, in 1885 how were they designated—up tothe date of 
the receivership ? 

Counsel for plaintiff (defendant in exception) makes special objec- 
tion to this testimony as hearsay. 


99 A. In 1885 it was known as the Missouri Pacific system, in 
a traflic sense—late in 1885. 
Q. Do vou know whether the Galveston, Houston and Henderson 
was Included in the Missouri system ? 
A. It was operated, I believe, by the Missouri Pacifie system er by 
the Gould Southwestern system, and was certainly under the charge 
of Mr. Hoxie. 


Recross-examined by Mr. Hower: 


—. You would not state as a matter of fact that the Galveston, 
Houston and Henderson was owned by any other corporation than 
that indicated by its name? 

A. I don’t know anything about the financial ownership, except 
that [ knew that the control was vested by the people who controlled 
the Gould Southwestern system or the Missouri Pacific system. 

(). Suppose you were told by persons having actual knowledge of 
the facts of the legal relations of the parties that all of the roads 
which you have mentioned as the Gould roads each had its own 
separate board of directors and separate corporation, would you be- 
lieve it? 

A. i would be quite prepared to believe it. 

(). And suppose you were told that the arrangement you have 
spoken of as having been recognized by the traffic men was simply 
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a running arrangement by which these roads recognized one general 
officer and in some instance the same man was president of different 
roads, you would not be prepared to dispute that? 

A. No; I have referred to my knowledge only in a traffic 

sense. 
100 Q. It may have been, then, simply friendly co-operation 
between those corporations for the purpose of traffic ? 

A. Possibly. 

Q. You have no knowledge by which their financial or legal 
arrangements were worked ? 

A. None whatever. 

(. And you could not say, of course, speaking of the particular 
facts in this case, which is a suit of the Texas & Pacific Railway 
Company against the Southern Pacific Co., that the Texas and Pa- 
cific Company has ever owned or controlled the International rail- 
way ¢ 

A. No, sir; I could not. 

(). Or that it ever controlled or owned the Galveston, Houston and 
Henderson railway ? 

A. No. 


101 Srate or LovIsIANa: 
Civil District Court, Parish of Orleans. 


Tae Texas AND Pactric RAILWAy ) 
Co. et als. | —o er 
a No. 23755. Division D. 
‘THE SOUTHERN Paciric COMPANY. | 


Testimony Taken by Consent at the Office of the T. & P. R. R., No. 47 
St. Charles Street, New Orleans, La., Nov. 22,’88. Filed December 
Ist, 1588. 


Present: Mr. W. W. Howe, for plaintiff. 
“ Mr. Jos. P. Blair, for defendant. 


EuGene H. Hinton, being examined for plaintiff in the case, 


says: 
Examined by Mr. Howe: 


Q. How long have you been connected with the Texas and Pacific 
Railroad Company ? 
A. About five years. 
(). In what capacity ? 
A. In the different branches of the traffic department and as an 
officer of the company since August ord, 1887. 
Q. Your connection has been with the trattc department ? 
102 A. Yes, sir. 
(). Has that connection made you familiar with the traffic 
operations In Texas? 
A. Yes, sir. 
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(). Referring to the railroad map of Texas, which is in evidence 
in this ease and marked as Exhibit “ X,” and taking the Texas and 
Pacific in Texas, extending from El Paso to Texarkana, as well as 
from E] Paso to Waskom, on the State line near Shreveport, and 
considering the Southern Pacific system, extending — El Paso to 
Galveston and from El Paso to Orange, and being out of view of 
intersecting of north and south lines conuecting the main line of 
the Texas and Pacific, state whether or not the Texas and Pacific 
and the Southern Pacific system in Texas are parallel or competing 
lines. 

A. They are not competing lines. 

(). Considered with reference to the termini I have mentioned, 
are they parallel or net? 

A. ‘They could not be considered parallel lines; they rather di- 
verge from a given starting point. 

Q. Suppose a man at Orange had lumber to ship to El Paso under 
the circumstances [ have mentioned, leaving out entirely all the 
connecting lines which run norta and south, could the Texas and 
Pacific compete for that lumber? 

A. No, sir; they coul: not. 

(). Suppose aman at Galveston had freight to ship to E 1 Paso by 
the Southern Pacific, could you, leaving out of view the connecting 
lines belonging to and controlled by other corporations than the 
Texas and Pacific—could the Texas and Pacific compete for that 
freight? 

A. No, sir; they could not. 
103 Q. Suppose goods to be shipped from Texarkana or Was- 
kom to El Paso by the Texas and Pacific, leaving out lines 
of which we have spoken, controlled or owned by other corporations, 
could the Southern Pacific compete for Texarkana or Waskom 
freight? 

A. No, sir. 

(). Mr. Hinton, this is a controversy of what is popularly known 
as the “ Gould-Iuntington agreement ” of 1SS1. [ eall your atten- 
tion to the fact that the parties of the first part of that agreement 
ure Collis P. Huntington, on behalf of himself and associates of the 
Southern Pacific railroads of California, Arizona, and New Mexico: 
the Galveston, Harrisburg and San Antonio Railway Company, the 
‘Texas and New Orleans r railroad of Texas, and the Louisiana West- 
ern raliway of Louisiana, parties tothe first part, and on the other side 
of the agreement are Jay Gould, for himself and associates and on 
behalf of the Texas and Pacifie Railway Company ; the L. and G, N. 
R. R. Co., the Galveston, Houston and Henderson R. R. Co. of 
Texas; the Missouri Pacific, the Missouri, Kansas and Texas, and 
St. Louis, Iron Mountain and Southern Railway Company, and, in 
view of the same issues In the case, 1 want to ask you, as a matter of 
fact, whether the parties of the first part, the corporations I have 
mentioned on the Huntington side of this agreement, have ever con- 
trolled the corporations on the other side, parties of the second part. 

“e They never have, to my knowledge. 

And have the corporations that I have recited, parties of the 
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second part of this agreement, ever controlled the parties of the first 
part ? 

A. No, sir. 

(). I direct your attention to the fact that in the use of the word 
“control” [ include, among other things, administration—fixing of 
rates—and control of that kind has never been exercised ? 


A. No. sir. 


104 Cross-examined by Mr. Briarr: 


(). How old are you, Mr. Hinton ? 

A. | am thirty-five years old. 

Q. What is your connection with the Texas and Pacific? 

A. lam acting general freight agent. 

(. Whom is the general freight agent? 

A. Mr. Finley was, but he has resigned. 

(). How long have you-been acting general freight agent ? 

A. Since the loth of Septem ber. 

(). Before that time what were you? 

A. I was assistant general freight agent from August 3rd, 1887. 

(j. Before that time what were you ? 

A. I was a portion of the time commercial agent at this point and 
a portion of the time rate clerk in the oflice—where they had a gen- 
eral oflice—here at this corner. 

(). Prior to August, 1857, you were soliciting agent here in New 
Orleans and rate clerk? 

A. Yes, sir. The fact is commercial agent was my title. 

(). Here in New Orieans? 

A. Yes, sir. 


Epwarp B. Waeeock recalled for plaintiff. 
Examined by Mr. Howe: 


(). I recalled you, Col. Wheelock, simply to put one question to 
you that I have already put to Mr. Hinton and which I will state 
: to you, referring to the Gould-Huntington agreement, as it 
105 sometimes is called, which 1s the subject of this litigation. The 

parties of the first part are Mr. Iluntington, on behalf of him- 
self and associates and on behalf of the Southern Pacifie railroads 
of California, Arizona, and New Mexico; the Galveston, Harrisburg 
and San Antonio Railway Co., the Texas and New Orleans Railroad 
Company of Texas, and the Louisiana Western Railroad Company 
of Louisiana, and any extensions thereof owned or controlled, ete., 
on the one side, and on the other side, parties of the second part, 
are Jav Gould, for himself andsassociates and for and on behalf of 
the Texas and Pacific Railway Co., the International and Great 
Northern, the Galveston, Houston and Henderson R. R. of Texas. 
and for and on behalf of the Missouri Pacific Railway Co., the 
Missouri, Kansas and ‘Texas, and the St. Louis and lron Mountain 
and Southern. [ want to ask you as a matter of fact, referring to 
certain issues in this case, whether the corporations, parties of the 
S—1210 


Se es 


a 
A at 


5S THE TEXAS & PACIFIC RAILWAY CO. VS. 


first part, have ever controlled the corporations, parties of the second 
part. 

A. No, sir. 

(). And have the corporations of the second part ever controlled 
the corporations, parties of the first part? 

A. No, sir. 


Cross-examination by Mr. Biarr: 


(). Were you ever connected with the Iron Mountain road ? 
A. Only as a representative of it in a certain capacity. 
(). In what capacity ? 

A. I represented them here in the custom-house matters some- 
times, 

(. If you answer to the question about absence of control you 
mean so far as you know? 
A. Yes, sir; so far as I know. 


106 [t is agreed that the jurat in the ease of Mr. A. C. Hutech- 
inson and Mr. Ek. H. Hinton is hereby waived. 


A. C. Hurcninson, being examined for defendant, says: 


Examined by Mr. Biatr: 


(). Mr. [Lutchinson, what is your occupation ? 

A. | am general manager of the Southern Pacific Company, 
Atlantic system. 

(). Llow long have vou been general manager ? 

A. Since Mareh, ISS85. 

(Q. Do you know whether the Southern Pacific line, between New 
Orleans and El Paso, plays any part in the movement of transcon- 
tinental freight—I mean freight passing from New York to the 
Pacific coast ? 

A. Yes, sir; a very important part. 

Q. What proportion of that transcontinental or through freight 
is carried over that line? Task you to state what you know, of your 
knowledge which you derive from your position as general man- 
ager, about what proportion is it,a large or small proportion of 
transcontinental business. 

A. We carry from seventy-five to eighty per cent. of the transcon- 
tinental business passing between New York and tie Pacific coast, 
all railroad, by our route to the Southern Pacific route via New 
Orleans. We carried ninety per cent of it until recently. 
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107 Strate or LOovuIsIANa: 
Civil District Court, Parish of Orleans. 


Texas AND Paciric Rattway Company \ 
re. No. 22755. Division D. 
SOUTHERN Pactric CoMPANY. 


Note of Evidence on Exception November 23rd, 1888. Filed? Decem- 
her 1st, ISSS., 


Present: W. W. Howe for plaintiff (defendant in exception). 
5 J. P. Blair for defendant (plaintiff in neta 


Counsel for plaintiff (defendant in exception) introduces and offers 
in evidence the following acts of Congress of tiie United States: 

An act to incorporate the Texas and Pacific Railway Company 
and to aid the construction of its road, and for other purposes, ap- 
proved Mareh 3rd, 1871. 

Also act of Congress May 2nd, 1872, supplemental to the foregoing 
act. 

Also act of Congress, supplemental to the foregoing, approved 
Mareh 3rd, 1878. 

Also act of Congress, supplemental to the foregoing, approved 

June 22nd, 1874. 
108 Also the following act of the Legislature of the State of 
Texas : 

An act to incorporate the Texas and Western and Southern Pa- 
cific Railroad Company of Texas, ap, roved February 16th, 1552. 

Also charter of the Southern Continental Railway Company, ap- 
proved July 27th, 1870, being an act of the Legis ature of the State 
of ‘Texas. 

Also an act of the Legislature of the State of Texas entitled : 

An act to incorporate the speedy construction of railways through 
the State of Texas to the Pacific Ocean. Passed May 24th, 1871. 

And it is agreed that the foregoing acts may be referred to as a 
matter of convenience in the printed pamphlet now filed or in the 
original laws as published, and that they need not be copied in the 
transcript of appeal if any appeal be taken. (Pamphlet referred to 
is annexed, forming pp. 150 to 255 of this transeript.) 

Counsel for the Southern Pacific Company, plaintiff in exception, 
introduces and offers in evidence an act of the Legislature of: the 
State of Texas, passed May 2nd, 1873, entitled An act to define and 
adjust the rights of the Texas and Pacific Railw: avy Company, and 
an act to encourage the speedy construction of railways through the 
State of Texas to the Pacific Ocean, said act being contained in the 
pamphlet referred to and filed by the defendant in exception. 

Counsel for plaintiff, detendant in exception, introduces stamps 
and files in evidence of the testimony of John A. Grant and E. B. 
Wheelock, recalled, and of E. H. Hinton taken by consent. 
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109 Civil District Court, Division D. 


Texas AND Pactric Rarttway Co. et als. ) i 
. No. 23795. 


Us. 


SOUTHERN Paciric COMPANY. | 


Note of Evidence of the Southern Pacific Company, Plaintiff in  Excep- 
tion, Def ndant Ln Suit. Filed Decemb: r 1st, SS. 


Counsel for the Southern Pacific Company offer in evidence the 
testimony, taken by consent of the court, of C. C. Gibbs, recalled ; 
EK. W. Howe, and A. C. Hutchinson. 


(Signed) LEOVY anno BLAIR. 


Chapter 403, being an act to incorporate the Southern Pacific Com- 
pany, offered in evidence by counsel for defendant (plaintiff in ex- 
ception), and filed December Ist, 1838 : 


Chapter 405. 
An act to incorporate the Southern Pacific Company. 


Be it enacted by the General Assembly of the State of Kentucky: 
SecTion |. That Harry D. McHenry, Wm. G. Duncan, Samuel EF. 
Hill, and Samuel M. Cox, Henry Mellenry, Jr., and their associates 
and suecessors and assigns be, and they are hereby, created and con- 
stituted a body corporate and politic under the name of the South- 
ern Pacific Company, and as such shall have perpetual succession 
and be capable in law to purchase, grant, sell, or receive in trust or 
otherwise all kinds of personal and real property to such amount 
as the directors of said company may from time to time de- 
110 ~~ termine, and to contract and be contracted with, sue and be 
sued, plead and be impleaded, appeal and prosecute to. final 
judgment all suits or actions in law or in equity in all courts and 
places, and to have and use a common seal and to alter the same at 
pleasure, and to make and establish by-laws, rules, and regulations 
for the government of said company and the conduet of its business as 
— said corporations or stock holders therein shall be deemed or neces- 
sary for the management of its affairs, not inconsistent with the 
constitution or the laws of the State or of the United States, and gene 
erally to execute all acts and things which may be deemed necessary 
or convenient to carry Into effect the powers and privileges herein 
granted: Provided, however, that the said corporations shall not 
have the power to make Joint stock with, lease, own, or operate any 
railroad in the State of Kentucky. 
Sec. 2. The said corporation is hereby authorized and empowered 
to contract for, acquire by purchase or otherwise, bonds, stocks, and 
securities of any corporation, Company, or association now existing 


or hereafter formed or constituted, and bonds, stocks, obligations of 


any individuals, State, government, or local authorities or whatso- 
ever, and to enter Into contracts with any company or association or 
individuals, State, Territory, government, or local authorities in 
respect of their bonds, stock, obligations, and securities or in respect 
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to the construction, acquisition, owning, equipment, leasing, main- 
tenance, or operation of any railroads, telegraphs, or steamship lines 
or any publie or private improvements or any appurtenances thereof 
in any State — Territory of the United States, and to buy, hold, sell, 

and deal in all kinds of public or private stocks, bonds, and 
111 ~~ securities, and said corporation may borrow and loan money, 

issue its own bonds or other notices of indebtedness, and sell, 
negotiate,and pledge the same to such amounts, upon such terms, — 
in such manner as may be determined from time to time by the direet- 
ors of said corporation, and it may mortgage all or any part of its 
property, assets, and franchises to secure such bonds and the interest 
thereon on such terms and conditions as shall on that behalf be pre- 
scribed by its board of directors. 

Sec. 3. The capital stock of said corporation shall be one million 
dollars, “divided into shares of one hundred dollars each, which 
shares shall be deemed personal property, and may — issued, trans- 
ferred, or forfeited for paymentin such manner as the board of di- 
rectors of said corporation may determine; and no person shall be 
in anvwise liable as a stockholder of said COrp ration after said capl- 
tal stock of one million dotlars shall have been paid in eash and ¢ 
certificate sworn and signed to that effect by the treasurer and the 
majority of the board of directors of stid eorporation shall have 
been filed in the oftice of the seer tary of the st: ite of this State, nor 
shall the satd corporation nor any of the officers or agents thereof be 
thereafter bound to make any farther returns or certiticates: Pro- 
vided, howeve ? that if the pavinent oO] said andiel stock —_ S5y 
part thereof shall be withdrawn for o: refunded to any of the stock- 
holders when the property of the corporation is Insuflicient or will 
thereby be rendered insufficient for the payment of all its debts the 


stockholade I's holding the Sanne shall be bound to re pay to said Cor- 
poration or its creditors theamount <0) with Lr awh or re ‘funde dl. 
112 Sec. 4. Any of the persons above named as corporators of 


sald corporation may call the first Meeting for the organiz i- 
tion of such Corpor ition at the time and b» | ice they nay appotnt by 
matling ud proper notice of such me ting to eae h of suc Dy corpor' tows 
at least ten days before the time app a |: and in case a m: yori y 
of such corporators shall attend such n eeting, either in person or by 
proxy, they may open books for subse ‘Tiption to its cap Ital stock. and 
whenever five hundred thousand dollars shall be subseribed and 
ten per cent, of said subseri pti ys shall be paris 1 in cash the stock- 
hole lers of sald corporation 1): Ly organize n%. same and sald corpora- 
tion may proceed to business. 

SEC. 5. Kae ly sli; ire of st york ‘entities the holder thereof to one vote, 
in person OF by Proxy, at all meetings of the Prepon The 
holders of a majority of interest of the capital stock present, in per- 
son or by proxy, shall constitutea quorum. (The corporation shall 
have il lien Ol) all the stock and property of its members — of all 
debts due by them to said corporation, which may be enforeed in 
such manner as the by-laws preseribe.) 

Src. 6. The stock, property, an | aflairs of said corporation shall 
be managed by a board of directors ot such members, not less than 
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three, asmay be from time to time determined by the corporators 
or stockholders. The directors shall be elected by the stockholders 
H at such time and place and in such manner and for such terms as 
i the stockholders shall from time to time determine. Meetings of 


directors or stockholders may be held within or without the State. | 
No person shall be elected a director who is not a stockholder of 
the corporation. A majority of the directors shall constitute a . 
quorum of said board for the transaction of business. 

115 The directors shall be appointed from their own — a presi- | 


dent, and they shall also appoint a clerk and treasurer and 
such other officers and agents as they may deem proper, to hold 
their offices during the pleasure of the board. 
fn case of a vacaney or vacancies in the board the remaining dl- | 
rectors may fill such vacancy or vaeancies. The capital stock of said 
corpgiation may be increased from time to time to such sum as may | 
be determined by the board of directors of said corporation, provided 


such inerease or diminution shall be approved by at least two-thirds | 
f in interest of the stockholders of said corporation. 
! Sec. 7. The annual tax of said corporation shall be the same as 


is now fixed by law for brokers’ license: Provided, that all property 
owned by said corporation and situated in the State shall pay the 
same State and local tax as is assessed upon similar property, and 
eapital stock in said corporation owned by citizens of the State shall 
be assessed against the holders thereof as choses in action under the 
equalization law. 

Sec. 8. The company shall keep an office for the transaction of | 
business and the elerk and assistant clerk of said corporation shall | 
reside in the State of Kentucky, but the said corporation may keep 


oflices at such places outside of this State as, — the judgment of its | 
board of directors, its business may from time totime require: Pro- | 
vided, that — herein contained shall be construed as granting any 

lottery or banking privileges. 
114 Sec. 0. This act shall take effect immediately upon its 

passage, 

(Signed) CHAS. OF FUT, 

Speake r of thie Tlouse of Represe nlativ 2S. 
(Signed) JAMES R. HINDOMAN, 


Speaker of the Senate. 


: Approved March 17, 1884. 
| (Signed) J. PROCTER KNOTT. 


By the Governor: 
(Signed) JAMES A. McKENZIE, 


Secretary of State. 


COMMONWEALTH OF KENTUCKY, 
OrFICE OF THE SECRETARY OF STATE. 


I, J. A. Melkenzie, secretary of state for the Commonwealth afore- 
said, do hereby certify that the foregoing writ has been carefully 
compared by me with the original on file in this office whereof it 
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purports to be a copy, and that it is a true and exact copy of the 
same. 

[ SEAT. | In testimony I hereto sign my name and cause my ofli- 
cial seal to be affixed. Done at Frankfort this 15th day of 

June, A. D. 1885. 


(Signed) J. A. McKENZIE, 
Secretary of State, 
. By H. M. McCARTY, 


Ass’t Se ety of State. 


115 = Acts of the Legislature of the State of Texas, Offered in Evidence 
by Counsel for Plaintiff (Defendant in Exception) and Filed 
December 1st, 1888. 


An act to incorporate the Galveston Bay Railroad and Lumber Co. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That William Fields, A. M. Gentry, William P. Herwig, Geo. W. 
Smyth, and William Smith, their associates and suecessors, be, and 
are hereby, appointed commissioners to open books and receive 
subscriptions to the capital stock of a corporation to be styled the 
“Sabine and Galveston Bay Railroad and Lumber Company,” but 
they shall receive no subscription to said stock unless five per cent. 
thereof be paid to them at the time of subseribing; and should they 
receive subscriptions to said stock without such payment they shall 
be personally liable to pay the same to said corporation when organ- 
ized. <A majority of said commission rs shall constitute a quorum 
to do business, and they may bold their meetings at such time and 
places as a majority shall designate: Provided, that public notice 
of all such meetings shall be given by the publication in some news- 
paper printed in Liberty county at least sixty days before any such 
meeting. 

Sec. 2. That the subscribers to said capital stock, whenever they 
shall have elected directors in the manner hereinafter provided, 
shall be, and they are hereby, created and established a body corpo- 
rate and politie under the name and style of the “Sabine and Gal-' 
veston Bay Railroad and Lumber Company,” with capacity in said 
corporate name to make contracts, to have succession and a com- 
mon seal, to make by-laws for the government and regulation of 

said company, to sue and be sued, to plead and be impleaded, 
116 to grant and receive, and generally to do and perform such 

acts as may be necessary and proper for and incident to the 
fulfilment of its obligations for the maintenance of its rights under 
this act and in accordance with the constitution and laws of the 
State. 

Section. 3. That the capital stock of said corporation shall be two 
million dollars, and it shall have power to increase the same to 
three and a half millions of dollars; that the said corporation shall 
be, and is hereby, invested with the right of locating, constructing, 
and maintaining a railroad connecting at a point on the Sabine 
river at or near the town of Madison, in Orange county, and run, 
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ning thence west to the tide water of the Galveston Bay, which said 
terminus shall not be north of the town of Liberty or south of 
Smith’s point, as surveys may determine to be most practicable, 
crossing the Neches river at or near the town of Beaumont, in Jef- 
ferson county, and to make, own, and maintain such sidings, turn- 
outs, depots, bridges, docks, wharves, steamers, and barges as it may 
deem necessary and expedient for the transaction of its business. 
Sec. 4. That the capital stock of said company shall be divided 
into shares of one hundred dollars each, each share entitling the 
owner thereof to one vote, in person or by proxy, at all meetings of 
the company, and the shares shall be deemed personal estate, and 
shall be transferable by any conveyance in writing recorded either 
by the treasurer in books kept by him for that purpose at his office 
or by any other oflicer duly authorized by the directors in books 
kept vy him at such other place as the directors may appoint, such 
transfers as are recorded in any other place being within ninety 
days communicated to the treasurer and by him entered on his 
books. 
117 Sec. 5. That the immediate control and direction of the 
affairs of said corporation shall be vested ina board of not less 
than five directors. Said directors shall elect one of their own number 
to be president of the company. Whenever two hundred thousand 
dollars of the capital stock of said corporation shall have been sub- 
scribed and five per cent. thereof shall have been paid to the com- 
missioners hereinbefore named they shall cause an election to be held 
by said subscribers at the town of Liberty, in Liberty county, for 
not less than five directors, having first given public notice of the 
time of said election in some newspaper published in said county, 
after which the said commissioners shall account for and pay over 
to the directors all such sums as they may have received of the 
capital stock of said company, first deducting a reasonable compensa- 
tion for their services as commissioners. No person shall be eligible 
to the oflice of director unless he be a subscriber or owner of at least 
three shares of the capital stock. ‘The directors shall have power 
to fill any vacaney in their body arising from non-election or other 
cause. ‘They shall have power to appoint a clerk, treasurer, or any 
other officers or agents as they may deem hecessary and prescribe 
and require bonds for the faithful performance of their duties. 
They shall make all necessary rules and regulations for the hold- 
ing of meetings and all other things they may deem proper for the 
carrying out the provisions of this charter and business of the com- 
pany. They shall keep or cause to be kept correct records 
11S of all meetings of the directors and company and accurate 
books and accounts of the receipts and expenditures of the 
company and all other books and accounts necessary and proper to 
be kept by such company, which books shall be open to the inspee- 
tion of the stockholders. A majority of the board of directors shall 


’ 


have the power of the full board, and all COnVevances and contracts 
executed in writing, signed by the president and countersigned by 
the treasurer or other oflicer authorized by the directors, under the 
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seal of the company and in pursuance of the vote of the directors, 
shall be valid and binding. 

Sec. 6. That the directors shall have power to receive further 
subscriptions to the capital stock of said corporation from time to 
time until the full amount thereof shall have been subscribed, but 
five per cent. of all such subscriptions shall be paid in cash at the 
time of subscribing, and the directors shall be personally liable to 
said company for five per cent. of all subscriptions that they may 
receive to said capital stock without such payment: Provided, how- 
ever, that said company, by the vote of a majority of the stock- 
holders, cause certificates of stock to be issued in payment of any 
debt contracted for the construction or requirements of their road, 
and any agreement in writing, whereby any person shall become a 
subscriber to the capital stock of said company, shall be enforced 
against him according to its terms. 

If any subscriber shall fail to pay any amount due upon shares 
subscribed for by him according to the terms of his subscription, 

the directors may, after a twenty-days’ public notice, sell at 
119% public anction the shares subseribed for by said delinquent 

and transfer to the purchaser of such shares. If the proceeds 
of the sale shall not be sufficient to pay the amount due, with in- 
terest and charges, such delinquent shall be held liable to the com- 
pany for the defect, and if the proceeds shall exceed the amount 
so due, with interest and charges, he shall be entitled to the surplus. 

Sec. 7. That it shall be lawful for the company to hold any land 
that may be necessary for the purpose of locating, constructing, and 
maintaining railroads with all necess. ry depots and other buildings, 
and by their engineer or agent enter upon and take possession of 
all such lands as may be necessary for the locating, maintaining, and 
constructing of said railroad,and if they shall not be able to obtain 
such lands by agreement with the owner they shall have to pay for 
the same for such amount as shall be determined in the manner 
provided for in the following section ; the land so taken for the rail- 
road shall not exceed two hundred feet, ‘anand for depots and build- 
ings only such further width as may be necessary. 

Sec. 8. That any person from whom lands have been taken for 
the purpose set forth in the preceding section may apply to the dis- 
trict court of said county wherein said lands are situated for the 
appointment of appraisers, and said court, after proof that the presi- 
dent or other officers of the company bave been served with a notice 
describing the lands ten before the holding of the court, shall 
thereupon appoint (3) three disinterested freeholders, citizens of the 
county, who shall appoint a time and place to hear the application, 
and the company Lo wliose agent or president a reasonable notice 

shall be given by the court of said time and place, and said 
120. freeholders, after being sworn, shall, after hearing the parties, 

determine the amount of compensation as aforesaid and 
make return of their award to the court at its next term, and said 
award may be confirmed and for any sufficient reason rejected by 
suid court in the same manner as awards by arbitrators under rule 
of court, and if confirmed by the court judgment shall be rendered as 
J—1210 
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in other cases. In determining the amount of compensation to be 
paid as aforesaid freeholders shall be governed by the actual value 
of the lands at the time it was taken, taking into consideration the 
benefit or injury done to other neighboring lands of the owner by 
the establishment of said railroad. If in any case the amount 
found by the arbitrators shall not exceed the sum proved to have 
been offered by the company to the owner prior to this application 
to the court the owner shall pay costs of proceedings, otherwise the 
cempany shall have to pay the same. 

Section 9. That the said company shall have power to borrow 
money on their bonds or notes at such rates as the directors deem 
expedient: Provided, however, that nothing in this act shall be 
construed to confer banking privileges of any kind. 

Section 10. That upon a written request of one-fourth of the 
stockholders the president of the company shall call a special meet- 
ing ef the directors, and upon written demand of three-fourths of 
the stockholders the president shall remove any or whole of the 
directors and order a new election within thirty days, which di- 
rectors so elected shall hold their offices until the time prescribed 

for the next regular election. 
12] Section 11. That said company shall commence work 
within one year after the passage of this act, and shail com- 
plete a section of twenty-five miles of their road within two years 
thereafter or this charter shall be null and void. 

Section 12. That a majority of the directors of the company shall 
be citizens of this State, and that their principal office shall be in 
the State of Texas; and, further, that all elections for officers of the 
company shall be held at the place where said office is to be lo- 
cated. 

Section 15. Thatthe company hereby regain at all the reasonable 
times and for a reasonable compensation to draw over their road the 
passengers, merchandise, and cause of any other railroad corpora- 
tion which has been or may hereafter be authorized by the Legisla- 
ture to enter with their railroad and connect with the railroad of 
this company, and if the respective companies shall be unable to 
ugree upon the compensation aforesaid it shall be the duty of the 
president of each company to select each one man as a commis- 
sioner, and the two commissioners so selected shall choose a third in 
ease of disagreement, neither of whom shall be a stockholder in 
either road or interested therein, and they shall fix the rates, which 
shall not be changed for one year from the time of going into effect. 
The said commissioners shall also fix the stated periods at which said 
passengers and cars are to be drawn as aforesaid, having reference 
to the convenience of said compensations and the publie who shall 

be accommodated thereby. The right or power is especially 
122 = conferred on this company to connect and contract with any 

railroad heretofore or hereafter chartered for the performance 
of like transport-, and in case of disagreement between companies 
the same shall be referred and settled as aforesaid, to the binding 
for the year as aforesaid. 
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Section 14. That this act of incorporation shall expire in ninety 
years unless it shall be renewed or extended.. 

Section 15. That this company shall be subject to the provisions 
anid be entitled to the benefits of any general laws which have been 
or may be enacted by the State regulating or encouraging the con- 
struction of railroads, and that this act take effect from its passage. 

Passed September Ist, 1856. 


An act for the relief of the Sabine and Galveston Bay and Railroad 
& Lumber Company. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That the time for the completion of the first section of twenty-five 
miles of the Sabine and Galveston Bay Railroad and Lumber Com- 
pany be, and the same is hereby, extended, and the term of three 
years from the passage of this act is hereby granted to said company 

for the completion of the first section of twenty-five miles. 
125 SECTION 2. That said company be, and they are hereby, re- 

quired to complete said road within five years from the com- 
pletion of said first section of twenty-five miles: Provided, That said 
company shall have the benefit of all general trans enacted by 
the present Legislature granting extensions to railroad companies 
in this State. 

Srcrion 3. That this act take effect and be in force from and 
after its passage. 

Approved February 15th, 1858. 


An act amendatory of and supplemental to “An act entitled ‘An 
act to Incorporate the Sabine and Galveston Bay Railroad and 
Lumber Company.’” Passed Septenrber Isty 1856. 


Whereas the Legislature of the State of Louisiana, by our ap- 
proved March 17th, 1859, entitled “An act to recognize and grant 
the right of way to the Sabine and Galveston Bay Railroad and 
Lumber Company,” incorporated said company in the State of 
Louisiana and authorized the construction of the company’s rail- 
road from the crossing of the Sabine river to the town of New Iberia, 
in said State of Louisiana, under the name and style of the “ Lou- 
isiana Division,” with the right and privilege to accept any act of 
the Legislature of the State of Texas changing the name of said cor- 
poration to the Texas and New Orleans Railroad Company: There- 


’ 


fore— 
124 SecTION 1. Be it enacted by the Legislature of State of Texas, 

That the name of the Sabine and Gaiveston bay Railroad and 
Lumber Company be, and is hereby, changed to the “Texas and New 
Orleans Railroad Company,’ and that the company may designate 
that part of their works which may be in the State of Texas as the 
“Texas Division ” and that part lying in the State of Louisiana as 
the Louisiana Division, and that all contracts, mortgages, debts, 
and obligations of every description whatsoever heretofore made 
and now existing between the company and all persons and cor- 
porations shall be of the same force, under the name of the “ Texas 
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and New Orleans Railroad Company,” as if they had been so origi- | 
nally made. 

Section 2. That the company be, and is hereby, authorized and 
empowered to accept of and act under the act of the Legislature of 
the State of Louisiana incorporating it in that State, March 17th, 
1859, and that the directors of the company may increase the capital 
stock a sufficient amount to cover their works in the State of Lou- . 

Islana. 
125 Secrion 3. Thatall subscriptions to the capital stock of the 
company made in the State of Texas to the “ Texas Division ” | 


shall be expended within the limits of that State, and all subserip- 
tions made in Louisiana for the “ Louisiana Division ” shall be ex- 
pended on the work within that State, and that after the completion 
aud opening of both divisions of the company’s railroad the board 
of directors shall have the power and authority to consolidate the 
same upon such terms and conditions as the holders or owners of 
two-thirds of the capital stock of the Texas Division may determine 
upon and assent to. 
; Section 4. That the company shall be and is entitled to all bene- 
) fits of an act entitled “An act to encourage the construction in Texas 
by donation of land,” approved June 380th, 1854, and an aet entitled 
“An act to provide for the investment of the special school fand in 
the bonds of railroad companies incorporated by the State,” passed 
August the 15th, 1856, and all acts passed supplemental thereto and 
amendatory thereof, and it is specially provided that nothing con- 
tained in this act or the acts to which it is supplemental and amenda- 
tory of shall be so construed as to permit this company to appro- 
priate any part of the said aid received from the State of Texas to 
the connections of its railroads to the State of Louisiana. 

Section oO. That this act take effect and be in force from and after 
its passage. 

Approved December 24th, 1859. 


' 
126 ‘THe Srate or Texas, Department of State : 
I, J. M. Moore, secretary of state of the State of Texas, do hereby 
certify that the foregoing are true copies of the original acts of the 


Legislature of the State of Texas entitled and approved as follows, 
to wit, “An act to Incorporate the Sabine and Galveston Bay Rail- 
road & Lumber Co.,” passed September Ist, 1856; “An act for the 
relief of the Sabine and Galveston Bav Railroad and Lumber Com- 
pany, approved February 13th, 1859; “An act amendatory and 
supplemental to an act entitled ‘An act to incorporate the Sabine 
and Galveston Bay Railroad and Lumber Company,” passed Sep- 
tember Ist, 1856, approved December 24th, 1859, the original en- 
rolled bills of said acts being now on file in this department. 

Witnesseth my official signature and the seal of the State affixed, 
at the city of Austin, this 14th day of May, A. D. 1888. 

(Signed) J. M. MOORE, 

Secretary of State. 
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127 Act of the Legislature of the State of Texas, Offered in Evidence 


by Counsel for Defendant (Plaintiff in Exception). Filed De- 
cember 1st, 1888. 


An act to incorporate the Buffalo Bayou, Brazos and Colorado Rail- 
road Company. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That Sidney Sherman, Hugh McLeod, John G. Todd, John Augie, 
Jonathan ‘T. Barret, E. A. Allen, W. M. Rice, W. A. Van Alstyne, 
J. E. Stevens, and LB. H. Sheppard and W. H. Hutchins, and their 
associates and successors, be, and they are hereby, created and es- 
tablished a body corporate and politic, under the name of the Buf- 
falo Bayou, Brazos and Colorado Railway Company, with the eapae- 
ity in said corporate name to make contracts; to have succession 
and a common seal; to make by-laws for its government and the 
regulation of its affairs; to sue and be sued; to plead and be im- 
pleaded, to grant and receive, and generally to do and perform all 
such acts and things as may be hecessary or proper for or incident 
to the fulfillment of its obligations or the maintenance of its rights 
under this act and consistent with the constitution of the State. 

Secrion 2. That the said company be, and is hereby, invested 
with the right of locating, owning, constructing, and maintaining a 
railway, commencing at any suitable point on Buffalo bayou, be- 
tween Lynchburg and Houston, in the county of Harris,and thence 
running by such course and to such point at or near the Brazos 
river, between the towns of Richmond and Washington, inelu- 

sive, as said company shall deem moat suitable, with the 
128 __ privilege of making, owning, and maintaining such branches 
of said railway as they may deed expedient. 

Section 3. That the parties named in this act, or a majority of 
them, with such persons as they may associate with themselves for 
this purpose, are hereby appointed commissioners and invested with 
the right of forming and organizing said company and generally 
exercising the power of directors until directors are chosen, when 
the powers of the commissioners shall cease. 

Section 4. That the capital stock of said company shall not exceed 
five hundred thousand dollars, the amount to be determined by the 
commissioners or directors and by them divided into such shares of 
equal par value as they shall think fit, each share thereof entitling 
the holder to (1) one vote, in person or by proxy, at all meetings of 
the company, and the shares shall be deemned personal estate, and 
shall be transferable by any conveyance in writing recorded either 
by the treasurer in books kept by him at his office for that purpose 
or by an ofticer duly authorized by the directors in books kept by 
him at such other place as directors may appoint, such transfers as 
are recorded in such other place being written (within) thirty days, 
communicated to the treasurer, and by him entered into his books. 

SECTION D. That the immediate government and direction of the 
affairs of the company shall be vested in a board of not less than 
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five (5) directors. Said directors shall elect one of their own num- 

ber to be president of the company. The first board of 
129 directors shall be chosen by commissioners and_ such 

persons as they may associate with themselves for the 
purpose and at such time and place as they shall appoint, 
and they shall hold their offices until others are duly elected 
in their places by the members of the company. No person 
shall be eligible to office of director unless a subscriber or 
owner of at least five (5) shares of the capital stock. The directors 
shall have the power to fill any vacancy in their own board arising 
from non-election, death, resignation, or other causes; to appoint a 
clerk, treasurer, and such other officers and agents as they may con- 
sider necessary, and prescribe and require bonds for the faithful 
performance of their duties. They may, if the same is not fixed 
by the by-laws, determine the manner of meetings, of the number of 
meuivers that shall constitute a quorum, and do and cause to be 
done all other lawful matters aud things they may deem necessary 
or proper in conducting the business of the company. They shall 
keep or cause to be kept accurate records of all meetings of the 
directors of the company and all other books usual and proper to be 
kept by such company. <A majority of the board of directors shall 
have the power of the full board, and all conveyances and contracts 
executed by the president and countersigned by the treasurer or any 
other officers duly authorized by the directors, under the seal of the 
company and in pursuance of a vote of the directors, shall be valid 
and binding. 

SecTion 6. That the shares of said capital stock may be disposed 
of by the directors in such manner and on such terms as they shall 
think best for the interest of the company, and any agreement in 

writing whereby a person shall become a subscriber to the 
1380 eapital stock may be enforced against him according to its 

terms; and if any subscriber shall fail to pay any amount 
due upon shares subscribed for by him according to the terms of his 
subscription, the directors may sell at auction and transfer to the 
purchaser the shares of said delinquent, and if the proceeds of the 
sale shall not be sufficient to pay the amount so due, with interest 
and charges, such delinquent shall be held liable to the company 
for the deficieney, and if the proceeds shall exceed the amount so 
due, with interest and charges, he shall be entitled to the surplus. 

Section 7. ‘That it shall be lawful for the company to enter upon 
and purchase, or otherwise take and hold, any land necessary for 
the purpose of locating, constructing, and maintaining said railway, 
with all the necessary depots and other buildings, and if they shall 
not be able to obtain such land by agreement with the owner 
thereof, they shall pay therefor such compensation as shall be de- 
termined in the manner provided in the following section. The 
land so taken for the road-bed shall not exceed fifty vards in width, 
and for depots and buildings only such further width as shall be 
necessary. 

SecTion 8. That any person, when land has been taken as afore- 
said, nay apply to the district court of the county in which the land 
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is situated for the appointment of —,and said court shall thereupon 
appoint three disinterested freeholders of the county, who shall 
appoint a time and place to hear the applicant and the company, to 
whom shall be given reasonable notice by the court of said time and 
place; and said freeholders shall, after being sworn and after hear- 
ing the parties, determine the amount of compensation as aforesaid 

and make return of their award tosaid court at its next term, 
13 and said award may be confirmed and for any sufficient rea- 

son may be rejected by said court in the same manner as 
awards of arbitrators under a rule of court, and if confirmed by the 
court judgment shall issue thereon as in other cases. In determin- 
ing the amount of compensation to be paid us aforesaid said free- 
holders shall be governed by the actual value of the land at the time 
it was taken, taking into consideration the benefit or injury done to 
other neighboring land of the owner by the establishment of said 
railway. If in any case the amount found by the arbitrators shall 
not exceed the amount proved to have been offered by said company 
to the owner prior to this application to the court, the owner shall 
pay the costs of the proceedings; otherwise the company shall pay 
the same. 

Section 9. That it shall be the duty of said company, whenever 
any State or county road now established shall be crossed by said 
railway, to make and keep in repair sufficient causeways at such cross- 
ings, and in all eases where persons own land on both sides of the 
railway, and there shall be no other convenient access from one road 
to the other, such owner shall have the right of passage free of costs 
at all reasonable times across said railway. 

SreeTion 10. That the city of Houston is hereby authorized to con- 
struct or cause to be constructed a branel of railway from said city 
to connect with the railway hereby established upon any condemned 
lands as the company have, and generally have the right to con- 
struct their branch as granted by the charter of the railway 

company, and the mayor and aldermen of the said city of 
132. ~Hlouston are hereby made a party to this charter; and when 

such railway shall be so constructed the cars of such branch 
may be run over said main railway or any part thereof, provided 
the ears of said braneh railway are run at such hours as not materi- 
ally to interfere with the running of the cars of said main railway ; 
and provided, further, that the proprietors of said branch railway 
pay to the company running said main railway such compensation 
for the use of said main railway as shall be reasonable, the omount 
of said compensation, unless agreed upon by the parties, to be deter- 
mined by three distinct disinterested parties, one of whom shall be 
chosen by the president or chief officer of said railway companies 
and the other by those two, the decision of said three men — be final 
and binding for the period of twe years from the rendering of the 
same; that the proprietors of said branch railway shall not be at 
liberty to use upon said main line of railway or any part thereof 
their own engines or any other motive power unless the company 
owning said railway shall unreasonably refuse or neglect to draw 
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the cars of said branch over said main railway with the engines or 
| other motive power of said company. 

i SecTION 11. That as soon as the railway company hereby estab- 
| lished running any portion of their road they shall file in the state 
department full and accurate report of the cost and mode of con- 
struction of their road and make such further reports of their doings 
and condition as the Legislature shall from time to time require. 

Secrion 12. That if said company shall cross any navigable 
stream they shall do it so as not to interfere with its naviga- 


tion. 

i 155 Secrion 13. That said company may aequire by purchase 
i or gift any real estate the directors shall think desirable in 
| order to promote or hasten the construction of said railway. They 
tl may borrow money on their bonds or notes at such rates as shall be 
f deemed expedient: Provided, however, that nothing in this act shall 
| be construed to conter banking privileges of any kind. 

t Srevion 14. That said commissioners shall have the mght to de- 
i mand and receive such rates and prices for the transportation of 
t freight and passengers as they think proper, not exceeding five cents 
{ per mile for passengers and not exceeding the rate of fifty cents per 
| hundred pounds for every hundred miles the same may be carried : 
| Provided, however, that the State shall have the right to regulate 
| the price to be charged for carrying the mails. 

Section 15. That ifany person shall willfully injure or obstruct 
| sald railway or its property such person shall be punished by fine 
' and imprisonment at the discretion of the court, and shall also be 


liable to action by said company for damages. 

Section 16. That the sale of town lots in the town of Harrisburg 
hereafter made by said company or their agent shall not be con- 
sidered binding upon the purchaser unless said railroad shall be in 
complete and practicable operation for twenty miles within two years 
from the passage of this charter, the sale of lots to be annulled by 

reconveyance of the lots of the company. 
Lod Section 17. That if said railway is not commenced within 
one vear of the passage of this act, and if at least twenty miles 
are not in running order within two years, then this charter shall 
be null and void. 
Approved February 11th, 1850. 


An act supplementary to the act to incorporate the Buffalo Bayou, 
Brazos and Colorado Railway Company and to the other special 
acts relative to said company. 

Whereas, on the seventh of July, 1868, “ the road-bed, track, fran- 
chise, and chartered rights and privileges” of the Buffalo Bayou, 
Brazos and Colorado Railway Company were sold on the executions 
issued on judgments agalust said company, and, on the twenty- 
fourth of January, 1570, the railroads of said company from Ilarris- 
burg to Alleyton and its franchise, rights, and other property apper- 
taining thereto were sold under the provisions of a mortgage or deed 
of trust made by said company on the first of November, 1860, all 
of which appears of record ; and 
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Whereas act of December 19th, 1857, supplementary to and 
amendatory of an act to regulate railroad companies, provides that 
the purchasers at such sales and their associates shall be “ entitled to 
have and exercise all powers, privileges, and franchises granted to 
‘the company sold out’ by its charter or by virtue of the general 
laws of this State,” “and shall be deemed and taken to be the true 
owners of charter and corporate — under the same and vested with 

all the powers, privileges, rights, and benefits thereof;” and 
135 Whereas the purchasers at said sales and their associates 

have formed a new company under said old name and have 
expended large sums of money in the reconstruction of said railroad 
in the purchase and completion of the Columbus Tap railroad and 
the bridge of the Brazos Iron Bridge Company over the Brazos river 
at Richmond ; and 

Whereas the new company desires to be distinguished by name 
from said “ sold-out” company to consolidate its property and to ex- 
tend said line of railroad: Therefore 

Section 1. Be it enacted by the Legislature of the State of Texas, 
That the new company, heretofore known as the Buffalo Bayou, 
Brazos and Colorado Railroad Company, referred to in the preamble 
of this act shall be hereafter known by the corporation name of the 
“Galveston, Harrisburg and San Antonio Railway Company,” and 
may alter its seal to confirm its name: Provided, that said new 
company shall be liable to the State of Texas for the debt of said 
“ sold-out” company for loans made to the latter company from the 
special school fund in the same manner and to the same extent as 
said “ sold-out” company was liable, and that said change of name 
shall in no respect impair or atfectsaia liability or the existing lien 
or mortgage of the State upon the railroad of .said company as se- 
curity for said loans; also provided that the said change of name 
shall in no respect impair or affect any of the obligations of said 
new company to other parties or the obligations of other parties to 
said new company, all of which may be enforced by or against said 
new company under said new name. 

Section 2. That the said railroad company may avoid the sale of 
its railroad for its indebtedness to the State for the loans from the 

special school fund and for the non-payment of the principal 
156 and interest by the payment into the treasury of the State on 

the first day of November, A. D. 1570, of six months’ interest 
on the aggregate amount due on account of said loans, principal and 
interest, as said aggregate amount stood on the first day of May, 
A. D. 1870, and by the payment in addition on the first day of No- 
vember of one per cent. upon said aggregate amount, to be applied 
towards the sinking fund provided for — existing laws in respect to 
said loans, and by continuing to pay Into the treasury of the State 
six months’ interest and one per,cent. on account of said sinking 
fund semi-annually thereafter on the first day of May and November 
in each vear: Provided, that in case of failure to comply with any 
payment required under this section the Governor shall sell the said 
road under the regulations provided in the law of August 13th, 
1856. 
10—1210 
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Section 3. That said company is hereby authorized to extend the 
existing line of railroad owned and operated by said company from 


Columbus, in Colorado county, to San Antonio, in the county of 


Bexar, within four years from the passage of this act, and thence to 
a terminus on the Rio Grande by such — as the directors shall deem 
most feasible, with a branch from the most suitable point to New 
Brauntel, in Comal county, within four years from the passage of this 
act, or said new company may connect with any new line of railroad 
that may be constructed or under construction to San Antonio or 
the Rio Grande south of the latitude of the city of Austin and the 
Colorado river instead of building its own line beyond the point of 
such connection, and may build and connect with any line that may 
be constructed or under construction and design- to form part of any 
railroad line to the Pacifie south of the thirty- fifth parallel of lati- 
tude, nothing herein being so construed as to exclude said 
137 new company from the right to construct also any part of the 
- line upto the Colorado Valley formerly designated by said 
“ sold-out” company as its route under the provisions of the eleventh 
section of the act December 19th, 1857: Provided, that if the said 
road shall not be comnpleted within the time specified in this section, 
then this charter shall be forfeited. 

Section 4. The said new company may be consolidated with its 
existing railroad, the bridge built by the Brazos Iron Bridge Com- 
pany over the Brazos river at Richmond, and all the five miles of 
railroad, more or less, including. side tracks, from the town of Alley- 
ton to the town of Columbus built under the charter granted in 
1560 to the Columbus Tap Railroad Company, including the bridge 
over the Colorado river at Columbus, together with all the franchises, 
fixtures, rights, and appurtenances of or upon any of the same, and 
may construct and maintain telegraphs along its line. 

SECTION o. ‘That said new company may issue its bonds, under 
seal or otherwise, and secure the same by mortgage or mortgages 
upon its said consolidated line of railroad or any part of the same, 
and any such mortgage may be so expressed as to include and cover, 
as said comp ny she all construct the same, the lines of railroad it m: Ly 

construct In connection of its exis sting line, together with all the fran- 
chises, bridges, rights, and depots, fixture 's, equipments, machinery, 
and the appurtenances and property of said railroad and of said com- 
pany of every kind or any part thereof, whether constructed or ac- 
quired before or after the execution of said mortgage, and a provision 
for a sinking fund sufficient for the extinguishme: it at their 

138 ~=maturity of the principal of the bonds secured thereby; that 
the amount of bonds that may at any time be outstanding 

under any such mortgage shall not exceed twenty thousand dollars 
for each mile of single track, with the necessary turnouts, included 
in such mortgage and compli ‘ted, In — order; that all the 
bonds secured” by any such mortgage shall be on an equality in 
respect to the benefits of the s same, shall be of the same form and 
tenor, except that 7 may be of different dates and for different 
amounts, and shall mature at the same time in not more than fifty 
years trom the date of those said bonds which shall be first issued . 
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that the said bonds shall bear interest at such rates not exceeding 
eight per cent. per annum, payable semi-annually. Both principal 
and interest shall be payable in gold or other lawful currency of the 
United States, at the places named in the bonds and coupons, and, 
with said mortgage or mortgages, may be otherwise in such form 
and contain such stipulations, not inconsistent with the provisions 
of this act, as the directors shall think proper to embody therein. 

Section 6. That new company may issue such other bonds and 
secure them by other mortgage or mortgages on its railroad, fran- 
chise, and property or any part of the same, subsequent and subject 
to the mortgages hereinbefore provided for, as the interests of said 
company may require; and any bonds lawfully issued by said new 
company may be disposed of by the directors on such terms as they 
shall think proper. 

Section 7. That the issue of any of the bonds and the execution 
provided for in the two preceding sections shall not impose or in any 
way affect the lien or mortgage held by the State upon the railroad, 

right, or franchise or property ef said new company as securi y 
139 ~— for loans made to said “ sold-out” company as aforesaid or 

any of the right of the State in respect to the same; and if 
any such mortgage is made whilst said lien or mortgage of the State 
exists it shall be made expressly subject thereto. 

Section 8. That in case it shall be made to appear to the Governor 
that there has not — upon said railroad the full quantity of the 
sixteen sections of the land scrip for every mile of same that was 
constructed and put in running order prior to the war of the late 
rebellion, in accordance with provisions of the charter and of the 
general laws of the State in force at (ce time regulating railroads, 
there shall be issued to said new company said,serip to the amount 
of any such deficiency, notwithstanding said railroad may not have 
been constructed and completed at the rate of twenty-five miles each 
year after the construction of the first twenty-five miles, as provided 
in the act of January 30th, 1864. 

Secrion 9. That meetings of said new company and directors 
may, when desirable, be held at the oftice of said company in Boston, 
Massachusetts, as well as “the principal office ” of the company, in 
‘Texas, provided that votes passed at meetings In Loston shall be 
within thirty days therefrom spread upon the records, which shall 
be kept at “the principal office,” in ‘Texas; that a majority of 
the directors and the president and treasurer shall not be required 
to reside in this State so long as the vice-president and assistant 
treasurer reside therein, and directors may vote by proxy under 

such regulations as the by-laws shall preseribe. 
140 Section 10, That said new company make a terminus of 

said railroad at the city of Houston or change the present 
terminus from Harrisburg to Houston, and for that purpose may 
acquire, by agreement with the owners, any part of the Houston Tap 
and Brazoria railroad, and suid company may make a terminus at 
the citv of Galveston, arranging with any railroad running to Gal- 
veston for a third rail thereon or the connection therewith or extend 
its own line thereto hereafter. 
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Section 11. That said new company shall be entitled to the same 
or similar rights and relief, except State aid in bonds or indorse- 
ment of or guaranty of interest in bonds, granted to or provided for 
any other railroad company by the Legislature, so far as such rights 
or relief are in their character applicable to said new company or its 
line or lines of railroad. 

Secrion 12. That nothing in this act shall be so construed as to 
deprive any party interested of the right to disprove any assumed 
fact stated in the preamble: Provided, That nothing in this act con- 
tained shall be construed as receiving or renewing any land to said 
company for the road bereafter to be completed which it does not 
possess by existing law. 

Section 13. That this act shall take effect from its passage. 

Passed July 27th, 1870. 
l4i Sartre or TEXxAs, | 

Department of State. ( 

[, J. M. Moore, secretary of state of the State of Texas, do hereby 
certify that the foregoing are true copies of the following acts of the 
Legislature of the State of Texas, to wit: “An aet to incorporate the 
Buffalo Bayou, Brazos and Colorado Railroad Company,” approved 
February llth, 1850; “An act supplementary to the act to Incorpo- 
rate the Buffalo Bayou, Brazos and Colorado Railway Company and 
to the other special acts relating to said company,” passed July 27, 
1870, the original enrolled bills of said acts being now on file in 
this department. 

Witness my official signature and seal of State, aflixed at the city 
of Austin, this 12th day of May, A. D. 1888. 

[SEAL. ] (Signed) J. M. MOORE, 
Sec't'y of State. 
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142 Exception Maintained. 
Iixtract from the Minutes of December 21st, 1886. 
Civil District Court. 


Texas AND Paciric RaInway COMPANY ) 
vs. No. 23755. Division D. 
SOUTHERN Paciric CoMPANY. 


Present: The Honorable N. H. Rightor, judge. 


In these exceptions submitted to the court for adjudication, and 
the court considering the prohibition contained in art. 10, see. 5, of 
the constitution of Texas, adopted in 1876, and, for reasons orally 
assigned by the court, the law and evidence being in favor of plain- 
iff in exceptions, it is ordered that the peremptory exceptions filed 
herein on May 19th, 1SS88, be maintained, and accordingly that plain- 
liff’s suit be dismissed. Judgment rendered December 21st, 1888, 
with costs. 

Judgment signed January 25th, 1889. 


(Signed) N. H. RIGHTOR, Judge. 


| 
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143 Motion for a New Trial. Filed January 2nd, 1889. 
Civil District Court, Division D. 


THe Texas AND Pactric Rattway Company 
Us. No. 297 DD. 
SOUTHERN Paciric Company. 


On motion of Howe and Prentiss, attorneys for the plaintiffs, and 
suggesting that there is error to the prejudice of plaintiffs in the 
judgment of the court rendered herein December 21st, 1888, sustain- 
ing the exception of defendant and dismissing the suit, it is ordered 
that the defendant show cause, on Friday the 11th of January, 
1889, why a new trial should not be granted on said exceptions for 
the following reasons : 

1. That the judgment sustained in said exception is contrary to 
law and evidence. 

2. ‘That the agreement sued on does not conflict with the consti- 
tution of Texas and it is not the consolidation or control of one rail- 
road by another in any sense or under any circumstances prohibited 
in said constitution. ? 

3. The agreement sued on concerns largely the interstate com- 
merece, and the Texas constitution, as construed and applied herein 
by the court, is so construed and applied as to violate article one, 
section eight, paragraph three, of the Constitution of the United 
States, conferring on Congress the power to regulate cohimerce 
among the several States. 

| 4. The said constitution of Texas is so construed and ap- 
144 plied as to impair the rights eoiferred by Congress and by 
the State of Texas on the plaintiff company and so to impairits 
contract rights, and thus to violate article one, section 10, of para- 
graph one of the Constitution of the United States, forbidding a 
State to pass any law impairing the obligations of contracts. 

S. 5. That, as appears on the face of the petition and exhibits ad- 
mitted by the exceptions to be true, the agreement sued on was made 
in good faith for great considerations which have been executed ; 
that the defendant has accounted thereunder from time to time and 
admits the amount due as matter of fact, and the State of Texas and 
her officers have never complained of the agreement. 

6. That since the decision complained of, and on — about the 22nd 
of December, 1888, the supreme court of Texas has construed the 
article of her constitution in question, and has done so in a way 
which mover avers to be favorable to plaintiff's position herein 
and to justify a new trial, as by the report of said decision will ap- 
pear. 

And mover reiterates the other points set forth in its printed agree- 
ments in the exceptions. 
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145 Rule Discharged. 

| Extract from the Minutes of January 25th, 1889. 
i i i i i 
i Civil District Court, Division “ D.” 
4 Texas AND Paciric Rattway Company } 
vs. No. 23755. | 
i SourHerNn Pacirric CoMPANy. | 

Present: Honorable N. H. Rightor, judge. Howe & Prentiss, for | 


plaintiffs in rule; Leovy & Blair, for defendants in rule. 

This rule came on this day for trial. 

When, after hearing pleadings, evidence, and counsel, and for the 
i reasons orally assigned by the court, the law and evidence being in 
favor of defendant in rule— 

It is ordered that the rule filed herein for a new trial be dis- 
charged with costs. 


146 Motion of Appeal. 


Extracts from the Minutes of January 30th, 1889. 


Civil District Court, Parish of Orleans, Division D. 


Texas AND Paciric Rattway Co. ef als.) 
Us, No. 93795. 
SouTHERN Paciric CoMpaANy. ( 


Present: Honorable N. H. Rightor, judge. 


— motion in open court of Howe & Prentiss, attorneys for plain- 
tiffs, suggest- iv error to be plaintiff’s prejudice in the judgment ren- 
dered herein Dee. 21st, 1888, and signed Jan. 25th, 1889, maintaining 
defendant’s exceptions and dismissing this suit, it is ordered that a 


| suspensive appeal be granted to plaintiffs from said judgment to the 
| supreme court of Louisiana, returnable on the third Monday of Feb- 


| ruary, 1SS9 (there not being time to prepare a transcript for an 
| arlier day), and in furnishing an appeal bond with good and solvent 
surety, conditioned as the law direets, in the sum of two hundred 
| and fifty dollars. 


Bond on Appeal. Filed January 30th, 1889. 


| i 147 Texas & Paciric Rattway Co. et als. 
| Us. 
SOUTHERN Paciric Company. 


xond on appeal. 

Know all men by these presents that we, the Texas & Pacifie 
Railway Co. and John C. Brown, as receiver, and Edward .B. Wuee- 
lock, as surety, are held and firmly bound unto E. A. Luminais, 
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clerk of the civil district court of the parish of Orleans, his succes- 
sors, executors, administrators, and assigns, in the sum of two hun- 
dred and fifty dollars; for the payment whereof we bind ourselves, 
our successors, heirs, executors, and administrators, firmly by these 
preseats., | 

Sealed with our seals and dated, in the city of New Orleans, this 
thirtieth day of January, in the year of our Lord one thousand one 
hundred and eighty-nine. 

Whereas the above-bounden principals have this day filed a mo- 
tion of appeal from a final judgement rendered against them in the 
suit of Texas & Pacific Railway Co. ef als. versus The Southern Pa- 
cific Co., No. 23755 of the civil district court for the parish of Or- 
Jeans, on the 21st day of December, 1888, and signed on the 25th 
day of January, 1889: 

Now, the condition of the above obligation is such that the above- 
bound principal obligors shall prosecute their said appeal and shall 
satisfy whatever judgement may be rendered against them or either 
of them, or that the same shall be satisfied by the proceeds of the 
sale of the estate, real or personal, if-they be cast in the appeal ; 

otherwise that the said surety, Edward B. Wheelock, shall be 
148 liable in their place. 
THE TEXAS & PACIFIC RAILWAY 
COMPANY anb 
JOHN C. BROWN, As Receiver. 


(Signed) HOWE & PRENTISS, Alt’ys. 
(Signed) KE. B. WHEELOCK. 
Signed, sealed, and delivered in prescnce of— 
(Signed) L. C. BOWMAN. 
149 (Copy.) 


Certificate. 
SraTeE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 


I, Edgar A. Luminais, clerk of the civil district court for the par- 
ish of of Orleans, do hereby certify that the foregoing one hundred 
and eighty-seven pages do contain a true, correct, and complete 
transcript of all the proceedings had, documents filed, testimony 
and evidence adduced upon the trial of the cause wherein The 
Texas & Pacific Railway Company ef al. are plaintiffs and The South- 
ern Pacific Company is defandant, tnstituted in this court and now 
in the records thereof under the No. 23750. 

In testimony whereof I have hereunto set my hand and affixed the 
impress of the seal of said court, at the city of New Orleans, on this 
sixteenth day of February, in the year of our Lord one thousand 
eight hundred and eighty-nine, and in the one hundred and thir- 
teenth year of the Independence of the United States of America. 

(Signed) EK. A. LUMINAIS, Clerk. 
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150 Pamphlet Containing Charter and Other Legislation Relating to 
the Texas and Pacific Railway Company. Filed Feb. 18th, 
1889. 


See note of evidence at p. 108 of this transcript. 
No. 28755 (Civil District Court). 


Kiled Dee. Ist, 1585. 
(Signed) W. H. STAUB, D’y Clerk. 


Supreme Court of La. 


Filed eb. 18th, 1889. 


151 =Charter and Other Legislation Relating to the Texas and Pacifie 
Railway Company. 


152 An act to incorporate the Texas Pacific Railroad Company 
and to aid in the construction of its road, and for other 
purposes. ' 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That John C. 
Fremont, James L. Alcorn, G. M. Dodge, O. C. French, John D. 
Caldwell, J. J. Noah, A. C. Osborne, Timothy Hurley, C. C. Pool, 
Silas N. Martin, John M. Corse, George E. Wen.worth, Philip H. 
Morgan, J. D. Cameron, Marshall O. Roberts, James L. Hodges, 
John Ray, W. Vermilve, Enoeh L. Fancher, Charles F. Livermore, 
Joseph HH. Oglesby, John Whytoek, Daniel Drew, F. S. Davis, W. 
Orton, A. C. Babeock, Thomas A. Scott, Samuel D. Hoffman, H. 
Ramsdale, William HH. Jackson, R. C. Parsons, Delos W. Emmons, 
M. A. Southworth, John H. Hall, G. C. Kinzey, W. P. Clark, James 
Dart, Il. Jacobs, L. T. Smith, W. P. Dole, C. A. Weed, A. P. K. Saf- 
ford, Il. MeCallough, Charles Jackson, Elisha Dyer, Alfred Anthony, 
James Hloy, M. W. Benjamin, Hl. D. Cooke, Joseph R. West, W. 3. 
Huntington, J. M. Tebbetts, C. C. Leondridge, D. D. Porter, M. 
Woodhull, Hiram Price, M. C. Hunter, W. T. Walters, J. B. Brown- 
low, T. A. Morris, Owen Tulter, J. H. Ledlie, R. M. Bishop, Samuel 
Craighead, D. N. Stanton, Augustus H. Whiting, G. L. Johnson, J. 
W. Goodland, Powell Clayton, Samuel Tate, W. Bolton, H. Robin- 
son, George Maney, O. H. Bynum, M. Burns, J. C. Goodloe, E. G. 
Barney, Cyrus Busey, J. W. Forney, J. Lockwood, E. M. Davis, N. 
Patton, W. Flanegan, G. O'Brien, G. P. Buel, G. H. Gidding, J. J. 

Newell, E. W. Rice, R. M. Shoemaker, Samuel Sloan, S. W. 
-155 Morton, J. B. Bowman, L. M. Flournoy, J. J. Hinds, G. R. 

Weeks, J.T. Ludling, b. C. Gilbert, B. D. Williams, Thomas 
Oleott, G. A. Fosdick, Harry Hayes, P.S. Forbes, John T. Sprague, 
L. R. Marsh, A. W. Beckwith, J.C. Stanton, Cyrus H. Baldwin, A. 
J. Hamilton, Rush R. Sloan, Silas C. Colgrove, Samuel D. Jones, N. 
H. Decker, William N. Leet, B. F. Allen, J. B. Chaves, Augustus 
Kountze, John N. Goodwin, William 8. Rosecrans, Michael Hahn, 
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If. C. Warmouth, J. S. Williams, G. M. Spencer, L. J. Higbie, W. C. 
Kimball, and all such persons as shall or may be associated with 
them and their successors are hereby created a body politie and 
corporate, in fact and in law,by the name, style, and title of the 
Texas Pacific Railroad Company, and by that name shall have per- 
petual succession and shall be able to sue and be sued. plead and be 
impleaded, defend and be defended, in all courts of law and equity 
within the United States, and may make and use a common seal ; 
and the said corporation is hereby authorized and empowered to lay 
out, locate, construct, furnish, maintain, and enjoy a continuous 
railroad and telegraph line, with the appurtenances, from a point at 
or near Marshall, county of Harrison, State of Texas, thence by the 
most direct and eligible route, to be determined by said company, 
near the thirty-second parallel of north latitude, toa point at or near 
kl Paso; thence by the most direct and eligible route, to be selected 
by said company, through New Mexico and Arizona to a point on 
the Rio Colorado at or near the southeastern boundary of the State 
of California; thence by the most direct and eligible route to San 
Diego, California, to ship’s channel in the Bay of San Diego, in the 
State of California, pursuing in the location thereof, as near as may 
be, the thirty-second parallel of north latitude, and is hereby vested 
with all the powers, privileges, and immunities necessary to carry 
into effect the purposes of this act. 
Sec. 2. That the persons named in the first section of this act shall 
. constitute a board of commissioners (twenty of whom shall 
lod constitute a quorum for the transaction of business), to be 
known as the Texas Pacific railroad commissioners, who 
shall meet in the city of New York within ninety days after the pas- 
sage of this act, at a time to be designated In a notice to be signed 
by the person first named in the list of corporators and six of his 
associates, and to be published for two weeks in at least one daily 
newspaper in New York, New Orleans, and Washington ; and when 
so met they may cause books to be opened for the subscription of 
the capital stock of said company, and when twenty thousand shares, 
amounting to two millions of dollars, shall have been subscribed, 
and ten per centum actually pala thereon In money to the treas- 
urer to be elected by said commissioners, who shall give bond for 
ite safe-keeping and payment to the treasurer of the company when 
organized, then it shall be lawful for such subseribers or stock- 
holders, or a majority thereof, to organize said company in accord- 
ance with the provisions of this act and to elect not less than seven 
nor more than seventeen directors, a majority of whom shall be nee- 
essarv to the transaction of business, and who shall hold their offices 
for one year and until their successors spall beelected and qualified ; 
and the said directors shall immediately proceed to elect a president, 
vice-president, secretary, and treasurer. The president and vice- 
president shall be directors. At all elections for directors each share 
of stock shall be entitled to dne vote, which may be given by the 
holders in person or by proxy, who shall also bea shareholder. 
The directors shall hold their offices for any term not exceeding 
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three years, as may be provided in the by-laws, and the annual meet- 
ings of stockholders shall take place as provided for in said by-laws. 

Sec. 3. That the capital stock of the Texas Pacific Railroad Com- 
pany shall be fixed by the board of directors at a sum not exceed- 
ing fifty millions of dollars, in shares of one hundred dollars, and 
when the amount is so fixed it shall never be increased except by 
consent of Congress. Assessments upon said stock shall only be 

made by a majority vote of the whole number of directors at 
155 aregular meeting, which said assessments shall be paid at 

the expiration of thirty days, after a notice given 1n one news- 
paper in each of the cities of Washington, Philadelphia, New York, 
and New Orleans. 

Sec. 4. That the said Texas Pacific Railroad Company shall have 
power and lawful authority to purchase the stock, land grants, fran- 
chises, and appurtenances of and consolidate on such terms as may 
be agreed upon between the parties with any railroad company or 
compatiies heretofore chartered by congressional, State, or territorial 
authority on the route prescribed in the first section of this act, but 
no such consolidation shall be with any competing through line of 
railroads to the Pacifie Ocean. 

Sec. 0. That the said company shall have power and authority to 
make running arrangements with any railroad company or compa- 
nies heretofore chartered or that may hereafter be chartered by con- 
gressional, State, or territorial authority ; also to purchase lands or 
to aveept donations or grants of lands or other property from States 
or Individuals for the purpose ol aiding In carrying out the object 
of this company. 

Sec. 6. That the rights, lands, land grants, franchises, privileges, 
and appurtenances and property of every description belonging to 
each of the consolidated or purchased railroad company or compa- 
nies, as herein provided, shall vest in and become absolutely the 
property of the Texas Pacific Railroad Company, provided that in 
all contracts made and entered into by said company with any and 
all other railroud company or companies to perfect such aforesaid 
consolidation or purchase the indebtedness or other lecul obliga- 
tions of said company or companies shall be assumed by the said 
Texas Pacific Railroad Company as may be agreed upon, and no 
such consolidation or purchase shall impair any lien which may 
exist on any of the railroads so consolidated or purchased ; but said 
company shall not assume the debts or obligations of any company 

with which it may consolidate or purchase as aforesaid to an 
156 amount greater than the cash value of the assets received 
from the same. 

Sec. 7. That the said Texas Pacific Railroad Company shall 
have power to make and enforce rules and by-laws for the elec- 
tion of its officers and the government and management of the 
business of the company, and to do and perform all needful and 
proper things to be done and performed to promote the objects of 
the company hereby incorporated, not inconsistent with the laws of 
the United States and the provisions of this charter. 

Sec. 8. That the right of way through the publie lands be, and 
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the same is hereby, granted to the said company for the construe- 
tion of the said railroad and telegraph line, and the right, power, 
and authority is hereby given to said company to take from the 
, obhe lands adjacent to the line of said road earth, stone, timber, 
and other materials for the construction thereof. Said right of way 
is granted to said company to the extent of two hundred feet in 
width on each side of said railroad where it may pass over the public 
lands, and there is also hereby granied to said company grounds for 
stations, buildings, workshops, wharves, switches, side tracks, turn- 
tubles, water stations,and such other structures as may be neces- 
sary for said railroad, not exceeding forty acres of land at any one 
point. 

Sec. 9. That for the purpose of aiding in the construction of the rail- 
road and telegraph line herein provided for there is hereby granted 
to the said Texas Pacifie Railroad Company, its successors and as- 
signs, every alternate section of public land not mineral, designated 
by odd numbers, to the amount of twenty alternate sections per 
iaile on each side of said railroad line, as such line may be adopted 
by said company, through the territories of the United States, and 
ten alternate sections of land per mile on each side of said railroad 
in California, where the same shall not have been sold, reserved, or 

otherwise disposed of by the United States, and to which a 
157 ~— pre-emption or homestead claim may not have attached at the 

time the line of said road is definitely fixed. In ease any of 
said lands shall have been sold, reserved, occupied, or pre-empted or 
otherwise disposed of other lands shall be selected in leu thereof by 
said company, under the direction of the Secretary of the Interior, 
in alternate sections, and designated b» odd numbers, not more than 
ter miles beyond the limits of said alternate, sections first above 
named, and not including the reserved numbers. If in the too near 
approach of the said railroad line to the boundary of Mexico the 
number of sections of land to which the company is entitled cannot 
be selected immediately on the line of said railroad or in leu of 
mineral lands excluded from this grant a like quantity of unoccu- 
pied and unappropriated agricultural lands in odd-numbered see- 
tions nearest the line of said railroad may be selected as above pro- 
vided, and the word “ mineral,” where it oceurs in this act, shall not 
be held to include iron or coal: Provided, however, that no publie 
lands are hereby granted within the State of California further than 
twenty miles on each side of said road, except to make up defieien- 
cies as aforesaid,and then not to exceed twenty miles from the lands 
originally granted. The term “ ship’schannel,” as used in this bill, 
shall not be construed as conveying any greater right to said com- 
pany to the water front of San Diego Bay than it may acquire by 
gift, grant, purchase, or otherwise, except the right of way as herein 
granted: And provided further, thet all such lands so granted by 
this scetion to said company, whicli shall not be sold or otherwise 
disposed of, as’ provided in this act, within three years after the com- 
pletion of the entire road, shali be subject to settlement and _pre- 
emption like other lands at a price to be fixed by and paid to said 
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three years, as may be provided in the by-laws, and the annual meet- 
ings of stockholders shall take place as provided for in said by-laws. 

Sec. 3. That the capital stock of the Texas Pacific Railroad Com- 
pany shall be fixed by the board of directors at a suinm not exceed- 
ing fifty millions of dollars, in shares of one hundred dollars, and 
when the amount is so fixed it shall never be increased except by 
consent of Congress. Assessments upon said stock shall only be 

made by a majority vote of the whole number of directors at 
155 aregular meeting, which said assessments shall be paid at 

the expiration of thirty days, after a notice given 1n one news- 
paper in each of the cities of Washington, Philadelphia, New York, 
and New Orleans. 

Sec. 4. That the said Texas Pacifie Railroad Company shall have 
power and Jawful authority to purchase the stock, land grants, fran- 
chises, and appurtenances of and consolidate on such terms as may 
be agreed upon between the parties with any railroad company or 
companies heretofore chartered by congressional, State, or territorial 
authority on the route prescribed in the first section of this act, but 
no such consolidation shall be with any competing through line of 
railroads to the Pacifie Ocean. 

See. 6. That the said company shall have power and authority to 
make running arrangements with any railroad company or compa- 
nies heretofore chartered or that may hereafter be chartered by con- 
gressional, State, or territorial authority ; also to purchase lands or 
to accept donations or grants of lands or other property from States 
or individuals for the purpose of aiding in carrying out the object 
of this company. 

Sec. 6. That the rights, lands, land grants, franchises, privileges, 
and appurtenances and property of every description belonging to 
each of the consolidated or purchased railroad company or compa- 
nies, as herein provided, shall vest in and become absolutely the 
property of the Texas Pacific Railroad Company, provided that in 
all contracts made and entered into by said company with any and 
all other railroud company or companies to perfect such aforesaid 
consolidation or purchase the indebtedness or other legal obliga- 
tions of said company or companies shall be assumed by the said 
Texas Pacific Railroad Company as may be agreed upon, and no 
such consolidation or purchase shall impair any lien which may 
exist on any of the railroads so consolidated or purchased ; but said 
company shall not assume the debts or obligations of any company 

with which it may consolidate or purchase as aforesaid to an 
156 amount greater than the cash value of the assets received 
from the same. 

Sec. 7. That the said Texas Pacific Railroad Company shall 
have power to make and enforce rules and by-laws for the elee- 
tion of its officers and the government and management of the 
business of the company, and to do and perform all needful and 
proper things to be done and performed to promote the objects of 
the company hereby incorporated, not inconsistent with the laws of 
the United States and the provisions of this charter. 

Sec. 8. That the right of way through the publie lands be, and 
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the same is hereby, granted to the said company for the construce- 
tion of the said railroad and telegraph line, and the right, power, 
and authority is hereby given to said company to take from the 
,cbhe lands adjacent to the line of said road earth, stone, timber, 
and other materials for the construction thereof. Said right of way 
is granted to said company to the extent of two hundred feet in 
width on each side of said railroad where it may pass over the publie 
lands, and there is also hereby granted to said company grounds for 
stations, buildings, workshops, wharves, switches, side tracks, turn- 
tables, water stations,and such other structures as may be neces- 
sary for said railroad, not exceeding forty acres of land at any one 
point. 

Sec. 9. That for the purpose of aiding in the construction of the rail- 
road and telegraph line herein provided for there is hereby granted 
to the said ‘Texas Pacifie Railroad Company, its successors and as- 
signs, every alternate section of public land not mineral, designated 
by odd numbers, to the amount of twenty alternate sections per 
taile on each side of said railroad line, as such line may be adopted 
by said company, through the territories of the United States, and 
ten alternate sections of land per mile on each side of said railroad 
in California, where the same shall not have been sold, reserved, or 

otherwise disposed of by the United States, and to which a 
157 ~—s pre-emption or homestead claim may not have attached at the 

time the line of said road is definitely fixed. In ease any of 
said lands shall have been sold, reserved, occupied, or pre-empted or 
otherwise disposed of other lands shall be selected in lieu thereof by 
said company, under the direction of the Secretary of the Interior, 
in alternate sections, and designated Ly» odd numbers, not more than 
tei: miles bevond the limits of said alternate, sections first above 
named, and not including the reserved numbers. If in the too near 
approach of the said railroad line to the boundary of Mexico the 
number of sections of land to which the company is entitled cannot 
be selected immediately on the line of said railroad or in leu of 
mineral lands excluded from this grant a like quantity of unoccu- 
pied and unappropriated agricultural lands in odd-numbered sec- 
tions nearest the line of said railroad may be selected as above pro- 
vided, and the word “ mineral,” where it occurs in this act, shall not 
be held to include iron or coal: Provided, however, that no public 
lands are hereby granted within the State of California further than 
twenty miles on each side of said road, except to make up defieien- 
cies as aforesaid,and then not to exceed twenty miles from the lands 
originally granted. The term “ ship’schannel,’ as used in this bill, 
shall not be construed as conveying any greater right to said com- 
pany to the water front of San Diego Bay than it may acquire by 
gift, grant, purchase, or otherwise, except the right of way as herein 
granted: And provided further, that all such lands so granted by 
this section to said company, whicli shall not be sold or otherwise 
disposed of, as'provided in this act, within three years after the com- 
pletion of the entire road, shali be subject to settlement and _pre- 
emption like other lands at a price to be fixed by and paid to said 
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company, not exceeding an average of two dollars and fifty cents per 
acre for all the lands herein granted. 

Sec. 10. That when the route of said railroad and telegraph line 

shall pass through the lands of private persons or where it 
158 — may be necessary for said railroad company to take any lands 

belonging to private persons for any of the purposes herein 
mentioned necessary to said road such right of way through or title 
to such lands shall be secured in accordance with the laws of the 
State or Territory in which they may be situated. 

Sec. ll. That the Texas Pacifie Railroad Company shall have 
power ard authority te issue two kinds of bonds secured by mort- 
gage, ndinely, first, construction bonds; second, land bonds, Con- 
struction bonds shall be secured by mortgage—first, on all or any 
portion of the franchises, road-bed, or track of said railroad and all 
the appurtenances thereto belonging, when constructed or in the 
course of construction, from a point at or near Marshall to ship’s 
channel, in the Bay of San Diego, in the State of California, as afore- 
said. Land bonds shall be secured by inortgage—first, on all or any 
portion of the lands hereby granted in aid of the construction of 
said railroad, as is provided for in this act; second, on lands ae- 
quired by any arrangement or purchase or terms of consolidation 
with any railroad company or companies to whom grants of lands 
may have been made or may hereafter be made by any congres- 
sional, State, or territorial authority, or who may have purchased 
the same previous to any such arrangement or consolidation : Pro- 
vided, that all the mortgages made and executed by said railroad 
compauy shall be filed and recorded in the Department of the Inte- 
rior, Which shall be sufficient evidence of their legal execution, and 
shall confer all the rights and property of said company as therein 
expressed: And provided also, that the proceeds of the sales of the 
aforesaid construction and land bonds shall be applied only in the 
construction, operation, and equipment of the contemplated rail- 
road line: And provided further, that said mortgage shall in no- 
wise impair or affect any lien existing on the property of said com- 
pany or companies at or before the time of such consolidation. 

Sec. 12. That whenever the said company shall complete 

the first and each succeeding section of twenty consecutive 
159 ~=miles of said railroad and put it in running order as a first- 

class road in all its appointments it shall be the duty of the 
Secretary of the Interior to cause patents to be issued conveying to 
said company the number of sections of land opposite to and co- 
terminous with said completed road to which — shall be entitled for 
each section so completed. Said company, within two years after 
the passage of this act, shall designate the general route of its said 
road as near as may be, and shall tile a map of the same in the De- 
partinentof the Interior, and when the map is so filed the Secretary 
of the Interior immediately thereafter shall cause the lands within 
forty miles on each side of said designated route within the territo- 
ries and twenty miles within the State of California to be withdrawn 
from pre-emption, private entry, and sale: Provided, however, that 
the provisions of the act of September, eighteen hundred and forty- 
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: 
one, granting pre-emption rights, and the acts amendatory thereof, 
and of the act entitled “An act to secure homesteads to actual set- 
tlers on the public domain,” approved May twenty, eighteen hun- 
dred and sixty-two, and the amendments thereto, shall be, and the 
same are hereby, extended to all other lands of the United States on 
the line of said road when surveyed, except those hereby granted to 
s id company. 

Sec. 13. That the president of the company shall annually, by 
the first day of July, make a report and file it with the Secretary of 
the Interior, which report shall be under oath, exhibiting the 
financial situation of the company, the amount of money received 
and expended, and the number of miles of road constructed each 
year, and, further, the names and residences of the stockholders, of 
the directors, and of all other officers of the company ; the amount 
of stock subseribed and the amount thereof actually paid in, a de- 
scription of the lines of road surveyed and fixed upon for construe- 
tion, the amount received from passengers and for freight, respect- 
ively, on the road, a statement of the expenses of said road and 
its fixtures, and a true statement of the indebtedness of said com- 

pany and the various kinds thereof. 
160 Sec. 14. That the certificates of the capital stock must be 

signed by the president and secretary and attested by the seal 
of the company and shall contain an extraet from the proceedings 
of the board of directors fixing the amount thereof, as well as from 
this act authorizing such issue. All the bonds and mortgages issued 
by the said company must be signed by the president and secretary 
and attested by the seal of said company.and shall contain an ex- 
tract from the law authorizing them to be issued. The face value 
of said bonds shall be one thousand dollars in gold and shall be re- 
deemable at such times and to bear such rate of interest, payable 
semi-annually in gold, as may be determined by the directors. The 
total value of the construction bonds to be issued shall not exeeed 
thirty thousand dollars per mile of said railroad, and the total face 
value of the land bonds shall not exeeed two dollars and fifty cents 
per acre for all lands mortgaged, the total amount of each to be 
determined by the board of directors. 

Sec. 15. That all railroads constructed or that may be hereafter 
constructed to intersect said ‘Texas Pacific railroed shall have a right 
to connect with that line; that no discrimination as regards charges 
for freight or passengers or In any other matter shall be made by said 
Texas Pacific Railroad Company against any of the said connecting 
roads, but that the same charges per mile us to passengers and per 
ton per mile as to freight passing from the said Texas Pacifie railroad 
over any of said connecting roads or passing from any of said con- 
necting roads over any part of said Texas Pacific railroad shall be 
made by said company as they make for freight and passengers over 
their own road: Provided also, that said connecting roads shall re- 
ciprocate said right of connection and equality of charges with said 
Texas Pacific railroad: And provided further, that the rates charged 
for carrying passengers sud freight per mile shall not exceed the 
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prices which may be fixed by Congress for carrying passengers and 
freight on the Union Pacific and Central Pacifie railroads. 
161 Sec. 16. That said road shall be constructed of iron or 
steel rails manufactured from American ore, except such as 
may have heretofore been contracted for by any railroad company 
which may be purchased or consolidated with by the company 
hereby incorporated, as provided by this act. 

Sec. 17. That the said Texas Pacific Railroad Company shall 
commence the construction of its road simultaneously at San Diego, 
in the State of California, and from a point at or near Marshall, 
Texas, as hereinbefore described, and so prosecute the same as to 
have at least fifty consecutive miles of railroad from each of said 
points complete and in running order within two years after the 
passage of this act; and to so continue to construct each year there- 
after a sufficient number of miles to secure the completion of the 
whole line from the aforesaid point on the eastern boundary of the 
State of Texas to the Bay of San Diego, in the State of California, 
as aforesaid, within ten years after the passage of this act; and upon 
failure to so complete it Congress may adopt such measures as it 
may deem necessary and proper to secure its speedy completion. 

Sec. 18. That the President of the United States, upon the com- 
pletion of the first section of twenty miles, shall appoint one com- 
missioner, whose duty it shall be to examine the various sections of 
twenty miles as they shall be completed and report thereon to him 
in writing; and if from such report he be satisfied that said com- 
pany has fully completed each section of its road as in this act pro- 
vided he shall direct the Seeretary of the Interior to issue patents 
to said company tor the lands it 1s entitled to under this act as fast 
as each section of said road is completed. 

Sec. 19. That the Texas Pacitie Railroad Company shall be, and 
it is hereby, declared to be a military and post road; and for the 
purpose of insuring the carrying of the mails, troops, munitions of 
war, supplics, and stores of the United States no act of the company 

nor any law of any State or Territory shall impede, delay, or 
162 ~~ prevent the said company from performing its obligations to 
the United States in that regard: Provided, that said road 
shall be subject to the use of the United States for postal, military, 


and all other governmental services at fair and reasonable rates of 


compensation, not to exceed the price paid by private parties for the 
same kind of service, and the Government shall at all times have 
the preference in the use of the same for the purpose aforesaid. 
Sec. 20. That it shall not be lawful for any of the directors, either 
in their individual capacity or as members of an incorporated or 
joint-stock company, to make any contracts or agreements with the 
said Texas Pacific Railroad Company for the construction, equip- 
ment, or running of its road or to lave any interest therein, and 
all such contracts or agreements are hereby declared null and void, 
and all money or property received under such contracts or agree- 
ments may be recovered back for the benefit of the company by any 
stockholder. 
Sec. 21. That any railroad company whose route lies across the 
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route of the Texas Pacific railroad may cross the same,and for the pur- 
pose of crossing shall have the right to acquireat the double minimum 
price all lands, whether of the United States or granted by this act, 
which shall be needed for a right of way two hundred feet wide 
through said lands, and for depots, stations, side tracks, and other 
needful purposes, not exceeding for such purposes forty acres at any 
one station. 

Sec. 22. That the New Orleans, Baton Rouge and Vicksburg 
Railroad Company, chartered by the State of Louisiana, shall have 
right to connect, by the most eligible route to be selected by said 
company, with the said Texas Pacific railroad at its eastern termi- 
nus, and shall have the right of way through the public land to the 
same extent granted hereby to the said Texas Pacific Railroad Com- 
pany; and in aid of its construction from New Orleans to Baton 
Rouge, thence by the way of Alexandria, in said State, to connect with 
the said Texas Pacific Railroad Company at its eastern terminus, 

there is hereby granted to said company, its successors and 
163 assigns, the same number of alternate sections of public lands 

per mile in the State of Louisiana as are by this act granted 
in the State of California to said Texas Pacific Railroad Company ; 
and said lands shall be withdrawn from market, selected, and pat- 
ents issued therefor and opened for settlement and pre emption upon 
the same terms and in the same manner and time as is provided 
for and required from said Texas Pacific Railroad Company within 
said State of California: Provided, that said company shall com- 
plete the whole of said road within five years fromm the passage of 
this act. 

Sec. 25. That for the purpose of connecting the Texas Pacific 
railroad with the city of San Franciseé the Southern Pacific Railroad 
Company of California 1s hereby authorized (subject to the laws of 
California) to construct a line of railroad from a point at or near Te- 
hachap Pass, by way of Los Angeles, to the Texas Pacific railroad at 
or near the Colorado river, with the same rights, grants, and privi- 
leges and subject to the same limitations, restrictions, and conditions 
as were granted to said Southern Pacific Railroad Company of Cali- 
fornia by the act of July twenty-seven, eighteen hundred and sixty- 
six: Provided, however, that this section shall in no way affect or 
impair the rights, present or prospective, of the Atlantic and Pacific 
Railroad Company or any other railroad company. 

Approved March 3, 1571. 


164 May 2, 1872—Changing name of company. 


An act supplementary to an act entitled “An act to incorporate the 
Texas Pacific Railroad Company and to aid in the construction 
of its road, and for other purposes,” approved March third, eighteen 
hundred and seventy-one. 


Be it enacted by the Senate and louse of Representatives of the 
United States of America in Congress assembled, That the name, 
stvle, and title of the Texas Pacific Railroad Company shall here- 
after be “The Texas and Pacific Railway Company,” and the said 
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prices which may be fixed by Congress for carrying passengers and 
freight on the Union Pacific and Central Pacific railroads. 
161 Sec. 16. That said road shall be constructed of iron or 
steel rails manufactured from American ore, except such as 
may have heretofore been contracted for by any railroad company 
which may be purchased or consolidated with by the company 
hereby incorporated, as provided by this act. 

Sec. 17. That the said Texas Pacific Railroad Company shall 
commence the construction of its road simultaneously at San Diego, 
in the State of California, and from a point at or near Marshall, 
Texas, as hereinbefore described, and so prosecute the same as to 
have at least fifty consecutive miles of railroad from each of said 
points complete and in running order within two years after the 
passage of this act; and to so continue to construct each year there- 
after a sufficient number of miles to secure the completion of the 
whole line from the aforesaid point on the eastern boundary of the 
State of Texas to the Bay of San Diego, in the State of California, 
as aforesaid, within ten years after the passage of this act; and upon 
failure to so complete it Congress may adopt such measures as it 
may deem necessary and proper to secure its speedy completion. 

Sec. 18. That the President of the United States, upon the com- 
pletion of the first section of twenty miles, shall appoint one com- 
missioner, whose duty it shall be to examine the various sections of 
twenty miles as they shall be completed and report thereon to him 
in writing; and if from such report he be satisfied that said com- 
pany has fully completed each section of its road as in this act pro- 
vided he shall direct the Secretary of the Interior to issue patents 
to said company for the lands it is entitled to under this act as fast 
as each section of said road is completed. 

Sec. 19. That the Texas Pacifie Railroad Company shall be, and 
it is hereby, declared to be a military and post road; and for the 
purpose of insuring the carrying of the mails, troops, munitions of 
war, supplics, and stores of the United States no act of the company 

nor any law of any State or Territory shall impede, delay, or 
162. prevent the said company from performing its obligations to 

the United States in that regard: Provided, that said road 
shall be subject to the use of the United States for postal, military, 
and all other governmental services at fair and reasonable rates of 
compensation, not to exceed the price paid by private parties for the 
same kind of service, and the Government shall at all times have 
the preference in the use of the sume for the purpose aforesaid. 

Src. 20. That it shall not be lawful for any of the directors, either 
in their individual capacity or as members of an incorporated or 
joint-stock company, to make any contracts or agreements with the 
said Texas Pacific Railroad Company for the construction, equip- 
ment, or running of its road or to have any interest therein, and 
all such contracts or agreemeuts are hereby declared null and void, 
and all money or property received under such contracts or agree- 
ments may be recovered back for the benefit of the company by any 
stock holder. : 

Sec. 21. That any railroad company whose route lies across the 
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route of the Texas Pacific railroad may cross the same,and for the pur- 
pose of crossing shall have the right to acquireat the double minimum 
price all lands, whether of the United States or granted by this act, 
which shall be needed for a right of way two hundred feet wide 
through said lands, and for depots, stations, side tracks, and other 
needful purposes, not exceeding for such purposes forty acres at any 
one station. 

Sec. 22. That the New Orleans, Baton Rouge and Vicksburg 
Railroad Company, chartered by the State of Louisiana, shall have 
right to connect, by the most eligible route to be selected by said 
company, with the said Texas Pacific railroad at its eastern termi- 
nus, and shall have the right of way through the public land to the 
same extent granted hereby to the said Texas Pacific Railroad Com- 
pany; and in aid of its construction from New Orleans to Baton 
Rouge, thence by the way of Alexandria, in said State, to connect with 
the said Texas Pacific Railroad Company at its eastern terminus, 

there is hereby granted to said company, its successors and 
163 assigns, the same number of alternate sections of public lands 

per mile in the State of Louisiana as are by this act granted 
in the State of California to said Texas Pacific Railroad Company ; 
and said lands shall be withdrawn from market, selected, and pat- 
ents issued therefor and opened for settlement and pre-emption upon 
the same terms and in the same manner and time as is provided 
for and required from said Texas Pacific Railroad Company within 
said State of California: Provided, that said company shall com- 
plete the whole of said road within five years from the passage of 
this act. 

Sec. 23. That for the purpose of connecting the Texas Pacific 
railroad with the city of San Francisco the Southern Pacific Railroad 
Company of California is hereby authorized (subject to the laws of 
California) to construct a line of railroad from a point at or near Te- 
hachap Pass, by way of Los Angeles, to the Texas Pacific railroad at 
or near the Colorado river, with the same rights, grants, and privi- 
leyes and subject to the same limitations, restrictions, and conditions 
as were granted to said Southern Pacific Railroad Company of Cali- 
fornia by the act of July twenty-seven, eighteen hundred and sixty- 
six: Provided, however, that this section shall in no way affect or 
impair the rights, present or prospective, of the Atlantic and Pacific 
Railroad Company or any other railroad company. 

Approved March 38, 1571. 


164 May 2, 1872—Changing name of company. 


An act supplementary to an act entitled “An act to incorporate the 
Texus Pacific Railroad Company and to aid in the construction 
of its road, and for other purposes,” approved March third, eighteen 
hundred and seventy-one. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the name, 
stvle, and title of the Texas Pacific Railroad Company shall here- 
after be “The Texas and Pacific Railway Company,” and the said 
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The Texas and Pacific Railway Company shall have, possess, and 
enjoy all rights, privileges, and franchises heretofore conferred upon 
the said Texas Pacific Railroad Company. 

Sec. 2. That the said The Texas and Pacific Railway Company 
shall have power and authority to issue the construction and land 
bonds authorized by the eleventh section of said act of incorporation 
for such amounts, not exceeding forty thousand dollars per mile of 
said road, of construction bonds as said company may deem need- 
ful to provide for the construction and equipment of its line, and 
to include in the mortgage or mortgages to secure said construction 
bonds all or any portion of the lands granted in aid of the con- 
struction of said railroad, and in the mortgage or mortgages to 
secure said land bonds any portion of said lands not so used to 
secure the construction bonds aforesaid and all or any portion of 
the lands acquired by the terms of consolidation lawfully authorized 
by the fourth section of said act March third, eighteen hundred and 

seventy-one, with any railroad company or companies to 
165 whom grants of land may have been made or may hereafter 

be made by any congressional, State, or territorial authority 
or who may have purchased the same previous toany such arrange- 
ment or consolidation and within the time limited for the comple- 
tion of the road, and all such lands of every deseription shal! be 
subject to all limitations and conditions now by law existing In re- 
lation thereto and as modified by this act, and this act shall not be 
construed to revive, enlarge, extend, or create any land grant what- 
ever beyond that heretofore granted by Congress and which shall 
duly inure to said company upon compliance with the terms of this 
act in relation to the times fixed for completion of said railway, and 
all such mortgages shall be subject to all the conditions and limita- 
tions by law existing under this act and the acts to which it is sup- 
plementary in respect to such lands, and shall not be held to vest 
any title in the Inortgage or create any lien on such lands other 
than such company is or may become lawfully entitled to vest or 
create thereunder; but the amount of said land bonds shall not ex- 
ceed two and a half dollars per acre for all lands covered by the 
mortgage or mortgages securing the same. 

Sec. 5. That all the mortgages made and executed by said rail- 
road company shall be filed and recorded in the Department of the 
Interior, which shall be a sufficient evidence of their legal execution : 
Provided, that the aforesaid bonds and the authorized eapital stock 


or the proceeds thereof shall be applied only for the purpose of 


securing the construction, operation, and equipment of the contem- 
plated railroad line under lawful contracts with sueh parties and 
on such terms and conditions as said company may deem needful, 
and for the further purpose of purchase, consolidation, completion, 
equipment, and operating of the other roads as contemplated by 
said act and specified therein, being a part of the aforesaid railroad 
line, and fur the expenses necessary and incident to the works au- 
thorized thereby : Provided, however, that said road and its equip- 
ment shall be of the standard heretofore required by the United 
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States Government for the existing Pacific railway lines: And 

166 provided further, that said mortgage or mortgages shall in 

| howise impair or affect any lien existing on the property of 

said company or companies at or before the time of such consolida- 
tion. 

Sec. 4. That said road shall be constructed of iron or steel rails 
manufactured from American ore, except such as may have been 
contracted for before consolidation by any railroad company which 
may be purchased by or consolidated with this company. 

Sec. 5. That the said Texas and Pacific Railway Company shall 
commence the construction of its road at or near Marshall, Texas, 
and proceed with its construction under the original act and this 
supplement or in pursuance of the authority derived from any con- 
solidation as ,aforesaid westerly from a point near Marshall and 
towards San Diego, in the State of California, on the line authorized 
by the original act, and so prosecute the same as to have at least 
one hundred consecutive miles of railroad from said point complete 
and in running order within two vears after the passage of this act, 
and so continue to construct each year thereafter a suflicient number 
of miles, not less than one hundred, to secure the completion of the 
whole line from the aforesaid point on the eastern boundary of the 
State of Texas to the Bay of San Diego, in the State of California, as 
aforesaid, within ten years after the passage of this act; and said 
road from Marshall, Texas, throughout the length thereof shall be . 
of uniform gauge: Provided, however, that the said company shall 
commence the construction of said road from San Diego eastward 
within one year from the passage of this aet and construct not less 
than ten miles before the expiration of the second year, and after the 
second year not less than twenty-five miles per annum in continu- 
ous line thereafter between San Diego and the Colorado river until 
the junction is formed with the line from the east at the latter point 
or east thereof, and upon failure to so complete it Congress may 

adopt such measures as it may deem necessary and proper 
167 to secure its speedy completion, and it shall also be lawful for 

suid company to commence and prosecute the construction of 
its line from any other point or points on its line, but nothing in 
this act contained shall be so construed as to authorize the grant of 
anv additional lands or subsidy, of any nature or kind whatsoever, 
on the part of the Government of the United States: Provided, that 
said Texas and Pacifie Railway Company shall be, and it is hereby, 
authorized and required to construct, maintain, control, and operate 
a road between Marshall, Texas, and Shreveport, Louisiana, or con- 
trol and operate any existing road between said points, of the same 
gauge as the said Texas and-Paeifie railroad, and that all roads ter- 
minating at Shreveport shall have the right to make the same 
running connections and shall be entitled to the same privileges for 
the transaction of business in connection with the said Texas and 
Pacitie railway as are granted to roads intersecting therewith: Pro- 
vided further, that nothing herein shall be construed as changing 
the terminus of said Texas and Pacifie railway from Marshall, as 
provided in the original act. 
}2—1210 . 
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Sec. 6..That all acts or parts of acts inconsistent with this supple- 
ment be, and the stme are hereby, repealed. 
Approved May 2, 1872. 


168 An act supplemental to an act entitled “An act to incorpo- 
rate the Texas Pacific Railroad Company and to aid in the 
construction of its road, and for other purposes,” approved 
March third, eighteen hundred and seventy-one. 
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se it enacted by the Senate and House of Representatives of the 
| United States of America In Congress assembled, That the face value 
of all bonds hereafter issued by the Texasand Pacific Railroad Com- 
pany under the provisions of an act approved March 3, 1871,shall, 
it at the option of the company, be either in gold or other lawful 
; money of the United States, bearing interest, at like option of the 
company, either in gold or other lawful money of the United States ; 
and any mortgage heretofore executed by said company securing 
y bonds payable in any lawful money of the United States other than 
| gold and the bonds recited therein, and to secure which said mort- 
| yage was given, are hereby legalized, and said mortgage and bonds 
i shall have the same effect as though they had been authorized by 
the act to which this is a supplement: Provided, that in all other 
respects the requirements of that law in regard to such mortgage 
and bonds have been fully complied with. 
Approved March 3d, 1873. 


169. + =An act supplementary to the act entitled “An act to ineor- 
| porate the Texas Pacific Railroad Company and to aid in 
the construction of its road, and for other purposes.” 


Be it enacted by the Senate and House of Representatives of the 
| United States of America in Congress assembled, That the Texas and 
Pacific Railway Company is hereby empowered to secure, by one or 
more mortgages upon the whole or any portion of its line, the econ- 
| struction bonds heretofore authorized to be issued and to cancel the 
| mortgage now on record with the Secretary of the Interior, so far as 
the same can be done without prejudice to existing rights, and to sub- 
stitute therefor the mortgage or mortgages hereby authorized, whieh 
substituted mortgages shall expressly reserve all rights which may 
have been acquired under the existing mortgage: Provided, that the 
aggregate of the said bonds to be issued under and secured by said 
mortgage or morigages shall not exceed the limit heretofore fixed by 
Congress; and said mortgages for the division east of Fort Worth 
shall embrace the roads and property of the Southern Pacifie Rail- 
road Company and of the Southern Transcontinental Railway Com- 
pany, heretofore merged in and consolidated with the said Texas 
and Pacific Railway Company under the authority and require- 
ments of the laws of the State of Texas, and which roads so merged 
as aforesaid shall, for that and all other purposes, be Geemed and 
taken to be a part of the said Texas and Pacific railway, and shall 
hereafter be subject to all the provisions and limitations of the act 
of Congress incorporating said company and of the supplements 
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thereto: And provided further, that nothing in this act shall be con- 
strued or have the effect to entitle said corporation to any other or 
further rights to publie lands or in any other respect as against the 
United States than such as by law it is now entitled to. 

Approved June 22d, 1874. 


170 Charter of the Southern Pacific Railroad Company of Texas, with 
the Amendments Thereto. 


The Texas Western railroad charter. 
An act passed February 16, 1852. 


SECTION 1. Be it enacted by the Legislature of the State of Texas, 
That Rufus Doane, Lucius C. Clopton, James C. Hill, William T. 
Scott, Willis Stewart, Saniuel Bogart, E. E. Lott, L. B. Camp, James 
W. Throckmorton, J. D. Todd, their associates and successors, be, 
and are hereby, created and established a body corporate and politic, 
under the name and title of the Texas Western Railroad Company, 
with the capacity, in said corporate name, to make contracts; to 
have succession and a common seal; to make by-laws for its gov- 
ernment and the regulation of its affairs; to sue and be sued; to 
plead and be impleaded ; to grant and receive, and generally to do 
and perform all such aets and things as may be necessary or proper 
for or incident to.the fulfillment of its obligations or the maintenance 
of its rights under this act and consistent with the constitution of 
the State. 

Sec. 2. Said company is hereby invested with the right to locate, 
construct, own, and maintain a railroad commencing ata suitable 
point on the eastern boundary line, and thence running, by such 

course as said-company shall decree and determine to be most 
171 suitable, to El Paso, on the Rio Grande river, with the right 

of making, owning, and maintaining such branches of said 
railway as they may deem expedient. 

Sec. 3. The parties named in this act are hereby appointed com- 
missioners and invested with the right of forming and organizing 
said company and generally of exercising the powers of directors 
until directors are chosen or appointed by such persons as may sub- 
scribe to the stock of said company, when the powers of said com- 
missioners shall cease. 

Sec. 4. The capital stock of said company—to consist of all its 
property, real and personal, franchises, and rights to property— 
shall be divided into shares of $100 each, each share entitling the 
owner thereof to one vote, by himself or proxy, at al] meetings of 
said company. Said shares shall be deemed personal estate, and 
shall be transferable by any Gonveyance in writing recorded by the 
treasurer in books kept by him at his office or in such manner as 
the by-laws of said comnany shall provide. 

Sec. 5. The immediate governtment and direction of the affairs of 
said company shall be invested in a board of not less than six 
directors, who shall elect one of their own number as president of 
suid company. No person shall be eligible to the office of director 


G9 THE TEXAS & PACIFIC RAILWAY CO. VS. 


unless an owner or subscriber of at least five shares of the stock of 
said company. The Cirectors shall have power to fill any vacaney 
that may oecur in said board from non-election, death, or otherwise, 
and may appoint a secretary, treasurer, and such other officers and 
agents as they may consider necessary and prescribe and require 
bonds for the faithful performance of their duties. They may, if not 
otherwise provided for by the by-laws, determine the manner of 
conducting all meetings, the number of members that shall consti- 
tute a quorum to do business, and to do or cause to be done all 
other lawful matters and things which they may deem necessary 
and proper in conducting the affairs of the company. ‘They shall 
keep or cause to be kept accurate records of all meetings of the 

direetors and company and accurate books of account of 
172. ~— the receipts and expenditures of the company and all other 

books necessary and proper to be kept by such company, 
which shall be open to the inspection of the stockholders. A 
majority of the board of directors shall have the authority of a full 
board, and all conveyances and contracts, in writing, executed by 
the president and countersigned by the secretary or any other 
officer or person authorized by the direetors, under the seal of the 
company and in pursuance of a vote of said directors, shall be valid 
and binding. 

Src. 6. The shares may be disposed of and books opened for sub- 
scriptions thereto in such manner and on such terms as said commis- 
sioners shall determine will be for the best interests of said company ; 
and any agreement in writing by which any person shall become 
a subscriber to the capital stock of said company may be enforced 
against him according to its terms; and if any subseriber shall fail 
to pay any amount due upon shares subscribed by him, according 
to the terms of his subscription, the directors May sell at auction 
and transfer to the purchaser the shares of such delinquent; and if 
the proceeds of sale snall not be sufficient to pay the amount due on 
said subscription, with interest and. charges, such delinquent shall 
be held liable to the company for the deficiency ; and if the proceeds 
shall exceed the amount so due, with interest and charges, said de- 
linquent shall be entitled to the surplus. 

Sec. 7. [t shall be lawful for the company to enter upon and pur- 
chase or otherwise take and hold any land necessary for the purpose 
of establishing and constructing said railway, with all necessary de- 
pots and other buildings, and if they shall not be able to obtain said 
land by agreement with the owner thereof they shall pay therefor 
such compensation as shall be determined in the manner provided 
by the following section: Provided, that the land so taken for the 
road-bed shall not exceed two hundred feet in width and for depots 
and other buildings only such further width as shall be needed for 

such purposes. 
173 Sec. 8. Any person, when land has been taken as aforesaid 
without agreement or satisfactory compensation, may apply 
to the district court of the county in which said land is situated for 
the appointment of, and said court shall thereupon appoint, three 
disinterested freeholders of the county, who shall appoint a time and 
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place to hear the applicant and the company, to whom shall be given 
by said freeholders reasonable notice of said time and place, and 
said freeholders shall,after being sworn and after due hearing of the 
parties, determine the amount of compensation, if any, to which the 
-~ applicant may be entitled and make return of their award to the 
next succeeding term of the said court, and said award, if not rejected 
by said court for sufficient c:iuse then shown, shall be entered up as 
a judgment of said court. In determining the question of compen- 
: sation said freeholders shall be governed by the actual value of the 
im land at the time it was taken, taking into consideration the benefit 
or injury done to other lands and property of the owner by the es- 
. tablishment of said railway, and if the amount of compensation 
awarded by said freeholders shall not exceed the amount offered by 
said company to the owner prior to said application to the court 
the applicant shall pay the cost of the proceedings ; otherwise the 

company shall pay the same. 
Sec. 9. It shall be the duty of the company whenever any State 
Oo: county road now by law established shali be crossed by the track 
© of said railway to make and keep in good repair good and sufficient 
causeways at such crossings, and in all cases where any person shall 
hold lands on both sides of said railway and there shall be no other 
convenient access from one part to the other such owner shall have 
the right of passage free of costs at all reasonable times across the 

track of said railway. 

Sec. 10. This company is hereby required at all reasonable com- 
pensation to draw over the road tii passengers, merehandise, and 

cars of any other railroad corporation which has been or 
174 = mav hereafter be authorized by the Legisiature to enter with 

their railroad and connect with the railroad of this company; 
and if the respective companies shall be unable to agree upon the 
compensation aforesaid it shall be the duty of the president of each 
company to select each one man as a commissioner, and the two 
commissioners so selected’ shall choose a third in case of disagree- 
ment, neither of whom shall be a stockholder in either road or in- 
terested ilerein, and they shall fix the rates, which shall not be 
changed for one vear from the time of going into effect. The said 
commissioners shall also fix the stated periods at which said cars 
shall be drawn as aforesaid, having reference to the convenience aud 
interests of said corporations and public who shall be accommodated 
thereby. The right and power is especially conferred on said com- 
pany to connect and contract with any railroad transport, and in 
case of disagreement between said companies the same shall be re- 
ferred and settled as aforeseid and be binding for one year as afore- 
said. 

Sec. 11. Said company may acquire real estate by gift or pur- 
chase, and that such commissioners hereinbefore mentioned shall 
have full authority to solicit and receive subscriptions and con- 
veyances of land to said company untii the time fixed for the first 
meeting of said commissioners, which authority may then be ex- 
tended by said meeting ; which said land so obtained shall be alien- 
ated by said company in the following manner: One-fourth in six 
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years, the one-fourth in eight years, the one-fourth in ten years, ea 
and the one-fourth in twelve years from the time the same was 
acquired. 

Sec. 12. If the track of this railway shall cross any navigable | 
stream it shall do it in such a way as not to obstruct its navigation. ae 
Sec. 13. Said company shall have the right to demand and re- 

ceive such rates and prices for the transportation of passengers and | 
freight as they may think proper to establish, not to exceed 
175 five cents per mile for passengers and fifty cents per hundred “CW 
pounds for freight for every hundred miles the same may be wake 
carried. 
Ste. 14. If any person shall wilfully injure or obstruct said rail- a 
way or its property such person may be punished, when prosecuted | 
by indictment for said offence, in due course of law, and also liable 
to action by said company or any person whatever who may suffer in 
person or property from said willful obstructions for the amount of ' 


damages occasioned thereby. 
Sec. 15. There shall be granted to said company eight sections of 
land of six hundred and forty acres each for every mile of railway . 
actually completed by them and ready for use, and upon the appli- 
cation of the president of the company or any duly authorized agent 
thereof stating that any section of five miles or more of said rail- 
way has been completed and is ready for use it shall be the duty 
of the comptroller of public accounts to require the State engineer 
or a commissioner to be appointed by the Governor to examine said 
railway,and upon his certificate that said section of said railway has 
been completed in a good and substantial manner and is ready for 
use the comptroller shall give information of that fact to the Com- 
missioner of the General Land Office, whose duty it shall be to issue 
to said company land certificates to the-amount of eight sections of 
land of six hundred and forty acres each for each and every mile of 
railway thus completed and ready for use. Such certificate shall be 
for six hundred and forty acres each, and shall be located upon any 
unappropriated public domain of the State of Texas within twelve 
months from issuing thereof, which date shall appear upon the face 
of each certificate, and upon the return of the field-notes of any sur- 
vey made by virtue of any certificate thus issued it shall be the duty 
of the Commissioner of the General Land Office to issue patents to 
said company in their corporate name, one-fourth of which said 
lands thus patented shall be alienated by the company in six years, —, 


one-fourth in ten years, and the other fourth in twelve years, ce 
176 ~— so taat the whole of the lands thus granted shall pass from ' 


the hands of the company within twelve years of the date of 
the patents thus issued. 

Sec. 16. Said company shall be required to have a good and suf- 
ficient brake upon the hindmost car in all trains transporting pas- 
sengers or merchandise, and also permanently stationed there a 
trusty and skillful brakeman, under a penalty not exceeding the 
sum of one hundred dollars for each offence, to be reeovered in any 
court of competent jurisdiction for the benefit of the State; and said 
company shall cause to be placed on each locomotive engine pass- 
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ing on their road a bell of the weight of at least thirty-five pounds, 
or a steam-whistle, and the said bell shall be rung or the whistle 
blown at the distance of at least eighty rods from the place of cross- 
ing any highway or turnpike, and kept ringing or blowing until 
the engine has passed or stopped. Said company shall be required 
to construct their railroad with good T or U iron rails: Provided, 
that no land shall be donated unless the company shall actually 
commence their road within four years and actually complete and 
finish at least ten miles within five years. 

Sec. 17. The first meeting of the commissioners or directors ap- 
pointed by this act shall be held at Marshall, in Harrison county, 
on the first Monday in July next, in which and all subsequent 
meetings which may be held at such times and places as the directors 
may think best said directors may act in person or by proxy. 

Sec. 18. Nothing in this act shall beso construed as to confer 
banking privileges or powers of any kind whatever. 

Sec. 19. That if said railway shall not be commenced within five 
years from the passage of this act and at least twenty miles thereof 
are not completed within six years, then this charter shall be null 
and void; and it is hereby provided and declared that it shall be 
lawful for any other railway hereafter to be constructed to cross the 
said railway or any branch thereof, or to connect at any point there- 

with. 
177 Sec. 20. Thesaid company shall have the right to take and 
hold so much of the public land not exceeding two hundred 
feet wide as the said railway orany of tts branches may pass through 
for the track thereof and such additional width as may be abso- 
lutely necessary for any depot or other work for the purpose of said 
railroad that the company may deen proper to establish; and in 
all cases when such railroad or any branch thereof shall pass through 
any public lands all such lands, to the depth of three miles from 
the extension line of the track on each side thereof, shall be re- 
served for the State from and after the timesuch traek shall be fixed 
or designated by survey, recognition, or otherwise, and the said lands, 
as the road is constructed, shall be divided into sections fronting 
one mile each on the road, plainly marked; and of these reserved 
lands the company shall have the right, by virtue of any of the cer- 
tificates issued in accordance with the provisions of this act, to cause 
to be located, surveyed, and patented for their use each alternate 
section, such section in each instance embracing a tract of land 
fronting one mile, pursuing an equal width, and the remaining 
sections shall continue the property of the State until disposed of by 
the Legislature. 
Approved February 16, 1502. 
An act to amend the caption and the first and sixteenth sections of 
an act to incorporate the Texas Western Railroad Company, ap- 
proved February 16, 1552. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
Phat the title or caption of an act to incorporate the Vicksburg and 
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FE] Paso Railroad Company or Texas Western Railroad Company, 
approved February 16, A. D. 1852, be so amended as hereafter to 

read as follows: An act to incorporate the Southern Pacific 
178 Railroad Company; and the first section of the above-recited 

act shall hereafter read as follows: That Rufus Doane, James 
C. Hill, William T. Scott, Willis Stewart, Sam. Bogart, E. E. Lott, L. 
B. Camp, James W. Throckmorton, J. D. Todd, Joseph McDougal, 
Thomas H. Rodgers, Adam Sullivan, Joshua Starr, C. B. Holbert, 
Mason Mosely, and Jacob Fisher, their associates and successors, be, 
and are hereby, created and established a body corporate and politic 
under the name and title of the Southern Pacific Railroad Company, 
with the capacity, In said corporate name, to make contracts, to have 
succession aud a common seal, to make by-laws for its government 
and the regulation of its affairs, to sue and be sued, plead and be 
impleaded, to grant and receive, and generally to do and perform 
all such acts and things as may be necessary or proper for or incli- 
dent to the fulfillment of its obligations or the maintenance of its 
rights under this act and consistent with the constitution of this 
State, and all the acts done by said Texas Western Railroad Com- 
pany or Vicksburg and El Paso Railroad Company under the act 
incorporating the same or any act amendatory thereto shall be, and 
are hereby, declared to be as legal and binding on all the parties 
connected therewith and on said company under the name and 
title of the Southern Pacifie Railroad Company as if made with said 
company under said name. 

Sec. 2. That the sixteenth section of the act to which this is an 
amendment shall hereafter read as follows: Said company shall be 
required to have a good and sutlicient brake upon the hindmost car 
in all trains transporting passengers or merchandise, and also per- 
manently stationed there a trusty and skillful brakeman, under a 
penalty not exceeding one hundred dollars for each offence, to be 
recovered in any court of competent jurisdiction for the benefit of 
the State; and said company shall cause to be placed on each 
locomotive engine passing on their road a bell of the weight of at 
least thirty-five pounds or a steam-whistle, and the said bell shall 

be rung or the whistle blown at the distance of at least eighty 
179 ~~ rods from the place of crossing any highway or turnpike and 

kept ringing or blowing until the engine has passed or stopped. 
Said company shall be required to construct their railroad with good 
T or U iron rails: Provided, that no lands shall be donated unless 
the company shall actually commence their road within four years 
and actually finish grading and furnishing eross-ties for at least ten 
miles within five years, and that this act shall not be construed as 
an extension of the time of commencement of said road, as required 
in the original act: Provided this road shall not under any cir- 
cumstanees have more than sixteen sections of land to the mile 
under the provisions of what Is known as the sixteen-section law, 
and all branching privileges to be cut off and none allowed, to be 
subject to all the provisions of the reneral railroad law of this State, 
and the files heretofore made in the General Land Ottice shall not 
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secure any rights to said company,and that this act shall take effect 
from its passage. 
Passed August 16, 1856. 
DEPARTMENT OF STATE, 
ss Austin, Texas, August 20, 1856. 
[, the undersigned, secretary of state of the State of Texas, hereby 
certify that the above and foregoing is a correct copy of the original 
enrolled act now on file in this department. 
Witness my hand and the seal of the department the day and 
a veur above written. | 
EDWARD CLARK, 
[L. s.] Secretary of State. 


180 An act to encourage the construction of railroads in Texas by 
donations of lands. 


Sec. 1. Be it enacted by the Legislature of the State of Texas, 

That any railroad company chartered by the Legislature of this 

o State heretofore or hereafter constructing within the limits of Texas 

a section of twenty-five miles or more of railroad shall be entitled 

to receive from the State a grant of sixteen sections of land for every 
mile of road so constructed and put in running order. 

Sec. 2. That any railroad company having actually put under 
contract as much as twenty-five miles of its road or its entire road, 
when the length may not exceed twenty-five miles, upon filing a 
certified copy of such contract with the Commissioner of the General 
Land Office and upon depositing with the treasurer of the State a 
bond, with two or more good sureties*to be approved by him, in 
favor of the Governor of the State, in the sum of ten thousand dol- 
lars, conditional as hereinafter required, may file an application 
with any district surveyor of any land district In this State, a copy 
of which application shall in all cases be forwarded to the Commis- 
sioner of the General Land Office by the district surveyor, to survey 
any quantity of public domain lying and being in such district and 
subject to location and entry, not to exceed eight hundred sections, 
and said application shall especially describe the lands applied for 
and intended to be surveyed, and if said company shall produce and 
file with the district surveyor a certificate of the Commissioner of 
the General Land Office that a copy of its contract has been filed in 
said office for the construction of twenty-five miles or more of said 
road, and also a certilicate from the treasurer that a bond as required 

by this act has been deposited in his office, said application 
181 = shall exempt the land so designated from any future location, 

entry, or pre-emption privilege until otherwise directed, as 
hereinafter provided : Provided; that no application for a survey of 
land under the provisions of this act shall be made for more than 
six mouths before the completion of such section, and if said section 
be not completed and notice thereof given as herein provided within 
six montis from the time of the application, then such land applied 
for shall become subject to location and entry as if no such applica- 
tion had been made. : 
15—1210 
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Sec. 38. That it shal! be the duty of said company to cause to be 
surveyed the land so designated into sections of six hundred and 
forty acres each and in square blocks of not less than six miles, 
unless prevented by previous surveys or a navigable stream, whict: 
survey shall be delineated upon a map or maps, the even and odd 
sections being differently colored and regularly numbered from one 
upwards to the full number contained in the block, and the field- 
notes of said surveys and map or maps shall be by said company 
deposited with the Commissioner of the General Land Office. 

Sec. 4. That the condition of the bond mentioned in the second 
section of this act shall be that said company will cause to be sur- 
veyed thedand designated and applied for within the time limited 
for the construction of said section of twenty-five miles by the con- 
tract and in the manner required by the third section of this act, 
and shall actually construct the said section of twenty-five miles of 
said road within the time mentioned in said contract, in default of 
which said land shall become forfeit to the use of the State, which 
forfeiture shall be declared by the district court of Travis county, at 
the first term thereafter, without further formality than as herein- 
after provided, 

Sec. 5. That if at the time stipulated in said contract for the com- 
pletion of said section of twenty-five miles the field-notes and map 
or maps of the land applied for be not deposited in the General Land 

Office, as herein required, it shall be the duty of the Com- 
182 = missioner to forward immediately to the treasurer of the State 

and the district surveyor of the land district where the land 
applied for is situate a certificate of the fact, whereupon the land 
so applied for shall become subject to location and entry by any one, 
as if nosuch application had been made; and it shall be the duty of 
the treasurer, ten davs before the session of the district court of Travis 
county, to cause notice of such forfeiture to be advertised in one of 
the newspapers published at Austin for two successive weeks; and 
at said session of the district court it shall be the duty of the attorney 
general or, in ease be be not present, of the district attorney to file 
a motion for the forfeiture of said bond, whereupon said court shall 
proceed, without other citation or notice, to declare said bond abso- 
lutely forfeited, and to render Judgment against said company and 
sureties for the amount of said bond, upon which judgment execu- 
tion shall issue as in ordinary cases: Provided, that it shall be neces- 
sary for the attorney general or district attorney to file with said 
motion a certified copy of said bond under the hand and seal of the 
treasurer, and also a COpy of the contract deposited in the General 
Land Office, and a certificate of the Commissioner that said survevs 
and map or maps of the lands applied for have not been returned. 

Sec. 6. That any railroad company having completed and put in 
running order a section of twenty-five miles or more of its road may 
give notice of the same to the Governor, whose duty it shall be to 
appoint some skillful engineer, if there be no State engineer, to ex- 
amine said section of road; and if, upon report of said engineer 
under oath, it shall appear that said road has been constructed in 
accordance with the provisions of its charter and of the general 
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laws of the State in force at the time regulating railroads, thereupon 
it shall be the duty of the Commissioner of the General Land Office 
to issue to said company patents for the odd sections surveyed in 
pursuance of the second and third sections of this act; but in ease 
said lands or any part thereof shall not have been surveyed at the 
time said section is completed, then it shall be the duty of 
185 said Commissioner to issue to said company certificates of 
640 acres each, equal to sixteen sections per mile of road so 
completed; whereupon said company may apply to the district 
survevor of any land district in this State to survey any quantity of 
vacant land subject to location and entry in such district not to 
exceed twice the quantity of certificates so issued, which surveys 
shall be made, numbered, and colored as directed in the third see- 
tion of this act; and upon the return of the field-notes and map or 
maps of such surveys to the General Land Office and the certificates 
so issued it shall be the duty of the Commissioner to issue to said 
company patents for odd sections of said surveys: Provided, that in 
case the surveys are not applied for before the completion of any 
a section of road it shall not be necessary to deposit with the treasurer 
a bond as required in the second section of this act. 
Sec. 7. That fractional sections containing more than 320 acres 
shall be regarded as whole sections, and two fractional sections, each 
containing less than 320 acres, shall be taken as a whole section 


> under the provisions of this act, and all the alternate or even see- 
tions shall be reserved to the use of the State until appropriated 


by law. 
Sec. 8. That surveys under the provisions of this act may be made 


by persons employed by the company, and the field-notes may be 
deposited with the Commissioner of thie ¢ reneral Land Office without 
| being recorded in the office of the district surveyor: Provided, that 
| the State in no case shall be liable for surveying any part of said 
lands, nor shall any company pay for the fees of patenting the odd 
. sections as herein provided. 
; Sec. 9. That any railroad company in the State acquiring lands 


or other real estate by virtue of the provisions of this act or by virtue 
of the provisions of any other act or charter enacted by the Legis- 
lature of the State of Texas by purchase, donation, or otherwise shall 
proceed to alienate the same, except so far as may be neces- 
ISi sary to the maintenance and running of said road in six, 
eight, ten, or twelve years—that 1s, one-fourth shall be alien- 
ated in six years, one-fourth in eight years, one-fourth in ten years 
from the time of acquiring such lands or real estate, in such manner 
that the whole of such lands or real estate shall pass out of the 
hands of such company within twelve years from date of its acqui- 
sition: Provided, moreover, that said lands and real estate shall in 
no instanee be alienated to any other corporation, except so far as 
nay be necessary for the proper uses and the conduction of the busi- 
ness of such corporation, 
Sec. 10. That if any company should neglect or fail to alienate 
its lands or real estate as herein directed, evidences of which aliena- 
tions said company shall cause to be filed with the secretary of state, 
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it shall be the duty of that officer to notify the comptroller of public 
accounts and Commissioner of the General Land Office of such fail- 
ure toalienate; whereupon the Commissioner shall furnish the comp- 
troller with a list of the lands acquired by said company under this 4 
or any other act of the Legislature of this State and the dates at 
which such lands were acquired ; and the secretary of state shall 
also furnish the comptroller with a schedule of the lands owned and 
alienated by said company, as the same appears from the last annual 
returns made to his office by said company, in pursuance of the gen- 
eral law of the State regulating railway companies; and it shall be 
the duty of the comptroller of public accounts, immediately upon 
receiving said returns, to cause to be advertised in the newspapers 
in the city of Austin, for sale sixty days after such advertisement, 
the lands herein directed to be alienated, proceeding in the order in 
which said lands and real estate were granted or deeded to said com- 
pany, and, after deducting all necessary expenses of the sale, the 
balance shall be deposited with the treasurer to the credit of said 
company. . | 

Sec. 11. That all the alternate or even sections of land surveyed 
in pursuance of the provisions of this act or of any other act of the 

Legislature of this State donating lands to any railroad com- 
185 pany shall be reserved to the use of the State and not liable 

to location entries or pre-emption privileges until otherwise 
provided by law. 

Sec. 12. That the provisions of this act shall not extend to any 
company receiving from the State a grant of more than sixteen sec- 
tions of land nor to any company for more than a single-track road 
with the necessary turnouts; and any company now entitled by law 
to receive any grant of eight sections of land per mile for the con- 
struction of any railroad accepting the provisions of this act shall 
not be entitled to receive any grant of land for any branch road, 
provided this act shall not be so construed as to give any company 
now entitled by law to receive eight sections of land more than eight 
additional sections: Provided, that no person or company shall re- 
ceive any donation or benefit under the provisions of this act unless 
they shall construct and complete at least twenty-five miles of the 
road contemplated by their charter within two years after the pas- 
sage of this act, and such donation shall be discontinued in every 
ease where the company or companies shall not construct and com- 
plete at least twenty-five miles of the road contemplated by their 
charter each year after the construction of the said first-mentioned 
twenty-five miles of road: And further provided, that the proviso 
herein contained shall not extend to any railroad the terminus of 
whic is not fixed on the Gulf coast, the bays thereof, or on Buffalo 
bayou, and that nothing in this section shall be so construed as to 
extend the duration of any existing charter: And further provided, 
that the certificates for land issued under the provisions of this act 
shall not be located upon any land surveyed or titled previous to 
the passage of this act: And further provided, that this act shall 
continue in force for the term of ten years from the time it shall 
take effect and no longer. 
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Sec. 13. That no railroad hereafter to be built shall be entitled to 
receive the additional sections of land herein granted unless the rail- 
ings of such road shall weigh at least fifty-four pounds to the vard. 

January 30, 1854. 


186 I, Ed. Clark, secretary of state of the State of Texas, here- 
by certify that the printed copy of “An act to encourage the 
construction of railroads in Texas by donations of lands,” hereto 
attached, is a correct copy of the original act now on file in the state 
departinent. 
Given under my hand and seal of the department of state, at 
Austin, this third day of February, A. D. 1854. 
ED. CLARK, 
Secretary of State. 


An act to provide for the investment of the special school fund in 
the bonds of railroad companies incorporated by the State. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That the Governor, comptroller, and attorney general shall ex officio 
constitute a board of school commissioners, whose duty it shall be 
to draw from the treasury the special school fund created by the act 
of January 31, 1854, entitled An act to establish a system of schools, 
and such other amount as may hereafter be added to said fund, and 
invest the same as provided in this act; and said board shall an- 
nually report to the Governor its acts ana proceedings relative to the 
said school fund, whieh shall be laid before the Legislature at each 
and every session thereof. 3 

Sec. 2. That the five per cent. indemnity bonds belonging 

187 —_ to said special school fund may and shall be loaned to legally 

incorporated railroad companies in this State at their current 

value, including premium, provided said value shall not be less than 

par, otherwise at par, for the term of ten years from the date of said 

loans, at an interest of six per cent. per annum, payable annually 

upon the terms and conditions specified in this act, provided that 

one-half of said fund shall be loaned to companies whose works lie 

east of Trinity river and the residue to companies whose works lie 
west of said river. 

Sec. 3. Said board of commissioners is hereby authorized to invest 
said funds by loaning to any such company which has been char- 
tered for the purpose of building a railroad in this State the sum of 
six thousand dollars per mile for each and every mile of railroad 
constructed as hereinafter provided, said loans to be secured by the 
bonds of such company for said principal and interest, made and 
executed to the State of Texas in the corporate name of such com- 
pany, signed by the president and countersigned by the secretary or 
treasurer, under the seal of such company, which bonds shall con- 
stitute a lien upon the road and charter rights of such company, in- 
cluding the road-bed, right of way, grading, bridges, iron rails, 
equipments, and masonry, and upon all the stock subseribed for in 
said companies, all the depots and depot stations, and all the prop- 
erty owned by said company as necessary for its business; and the 


102 THE TEXAS & PACIFIC RAILWAY CO. VS. 


Stute of Texas, upon the execution of said bonds and by virtue of 
the same, sh: ll be invested with said lien or mortgage for the pay- 
ment of said bonds and the interest thereon as the same becomes 
due, without the necessity of any deed, special contract, or act of 
registration. 

Sec. 4. Said board of commissioners shall loan said sum of six 
thousand dollars for every mile of road completed to any such com- 
pany as shall have completed, in a good and substantial manner and 
furnished ready for actual use, a continuous section of twenty-five 
miles of the road of thesaid company and graded an additional con- 

secutive section of twenty-five miles ready for the cross-ties and 
188 other superstructure, and the same amount per mile for every 

additional consecutive section of ten miles which shall be so 
completed and graded, ready for the ties and other superstructure, 
and the same amount per mile for every section of ten miles which 
shall be so completed, and furnished, ready for use upon any railroad 
which shall be a continuation of or connection with any other rail- 
road running from any adjoining State or Territory in the State of 
Texas, provided said road shall, together with such continuation 
or connection, be completed at least twenty-five miles in length, 
and provided that before said loan is drawn upon any completed 
section of ten miles an additional consecutive section of ten miles 
shall be graded, ready for the ties and other superstructure. 

Sec. 5. That upon the application of any such railroad company 
to said board of commissioners for said loan, and its representations 
that section fourth of this act has been complied with, said board of 
commissioners shall appoint some competent engineer, who shall, at 
the expense of the company, examine the road of said company and 
make a full report upon the condition of the same under oath, and 
shall report all m: itters pertaining to the business of said company 
which he may deem useful to said commissioners in ascertaining 
the true condition of said road and company; and upon being 
fully satisfied that any section or sections of said road have been 
coastructed and completed as provided in the fourth section of this 
act, and that said section or sections are not subject to any lien 
whatever other than such as may be created by this act in favor of 
the State, said board shall draw a warrant on the treasurer of the 
State, in the name of said company, against said special school fund 
for such amount of said bonds as it may be entitled to under the 
provision of this act, which warrant shall state on account of what 
work itis drawn, shall be signed by said board of commissioners, 
and countersigned by the governor, and delivered to the president 

or the duly authorized agent of said company. 
189 Sec. 6. That upon the presentation of such warrant or war- 
rants to the treasury of this State the amount of said indem- 
nity bonds called for in the same shall be delivered and transferred 
according to law to the president or authorized agent of said com- 
pany, his receipt taken therefor, and the same charged to the spe- 
cial school fund. 

Sec. 7. That before said board shall deliver to said company said 

warrant or Warrants upon the treasury it shall require said company 
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to execute and deliver into the treasury the bonds of said company 
for said Joan or loans in sums of not more than one hundred and 
fifty thousand dollars and not less than fifty thousand dollars, each 
payable to the State of Texas ten years after date, together with 
coupon bonds for the six per cent. interest thereon, payable annu- 
ally, as above stated, which bonds shall be executed in the mode 
prescribed in the third section of this aet, and shall be made pay- 
able at the office of the treasurer of the State, and which shall be a 
lien in favor of the State, as specified in the third section of the act, 
and shall have a priority over all other claims against said com- 
pany; that in addition to th» annual interest of six per cent. 
every company accepting any loan under the provisions of this act 
shall pay annually, at the expiration of each year from the date of 
the loan, the further sum of two per cent. upon the amount of the 
loan into the treasury of the State for the purpose of establishing 
a sinking fund to be applied towards the payment of the loan at its 
maturity, and the amount so paid for the purpose of such sinking 
fund, with their accumulations, shall be credited to such railroad. 

Sec. 8. And after the execution of said bonds upon said first sec- 
tion or any subsequent constructed section it shall not be lawful 
for said company to give, create, or convey to any person or persons 
or body corporate whatever any lien, incumbrance, or mortgage of 
any kind which shall have priority over or come in conflict with 
the lien herein secured, and any such lien, incumbrance, or mort- 
gage shall be null and void as against said lien or mortgage in favor 

of the State. 
190 Sec. 9. That it shall be the duty of any such company, as 

the interest becomes due upon said bonds executed as afore- 
suid, to deposit the same in the treasury of, the State, which amount 
shall be credited to the special school tund and shall be subject to 
the immediate appropriation for school purposes, as provided by law, 
and all railroad companies shall pay said interest so due by them 
annually, on the first day of March, out of the first receipts arising 
from said road, independent of any expenses or other liabilities of 
said roads, and the coupon bonds of such companies so satisfied shall 
be cancelled and delivered up. 

Sec. 10. Whenever any of the bonds of said company for the prin- 
cipal loaned thereon shall become due said company shall deposit 
said sums so due in the treasury of the State, and said bonds when 
so paid shal be cancelled and delivered up, and said principal sum 
so returned into the treasury shall be credited to the special school 
fund and subject to reinvestment by said boards, as provided in this 
uct. 

Sec. 11. That if any such company shall fail or refuse to pay said 
principal or interest bonds from time to time as the same shall be- 
come due the road of said company, together with all the rights and 
property of said company specified in section third of this act, shall 
be sold or caused to be sold by the Governor of the State for the sat- 
isfaction of said boncs so due, as well as the bonds of said company 
which may have been given under this act to the State, and the 
whole of said bonds shall be deemed due if said sale takes place, and 
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the proceeds of such sales shall be deposited in the treasury and 
credited to the special school fund. 

Sec. 12. That upon the failure of any such company to pay said 
principal or interest bonds as required in this act it shall be the 
duty of the Governor, after the expiration of thirty days, to cause 
notice of the sale of euch road to be advertised. in some newspaper 

published at the seat of government! for the term of three 
19] months, and, after due notice has been given, shall cause the 

entire road, together with all the rights and property of said 
company specified in the third section of this act, to be sold by pub- 
lic auction, to the highest bidder for cash, at the door of the capitol 
of the State and at the time specified in said advertisement: Pro- 
vided, that if the principal or interest bonds which may have be- 
come due before the giving of said notice and all costs attending said 
proceedings shall be paid before the day of sale, then said proceed- 
ings for sale shall be stopped. 

Sec. 15. in the event of any sale of any railroad under the pro- 
visions of this act it shall be the duty of the Governor, either iu 
person or by agent, to attend such sale and protect the interest of the 
special school fund, and shall, if necessary to protect said interest, 
buy in said road, with all the rights and property belonging to said 
company, in the name of the board of school commissioners, pro- 
vided he shall not bid more than the amount of the bonds of said 
company, with the interest due thereon and the cost and expenses 
attending said sale, and in the event of any such purchase in the 
name of the board of school commissioners the Governor shall ap- 
point a receiver, who shall be required to enter into such bonds as 
may be required by the Governor and whose duty it shall be to take 
immediate possession of and to control and manage said road under 
directions of the Governor until otherwise disposed of by law. The 
said board of school commissioners shall retain in the treasury of 
the State, charged to the credit of the selwol funds, five per cent, of 
the United States bonds of all sums loaned as provided in this act 
as a sinking fund, to be used for the “ pro rata” appropriation an- 
nually due to the several counties for schoo! purposes In the event 
of the interest due to the school fund after the sale of any railroad 
shall not be paid by suld road, 

Sec. 14. The State of Texas expressly reserves the right to enact 

hereafter all such laws as may be deemed necessary to protect 
192 the interest of the special school fund in securing the payment 
of said bonds and in enforcing the lien reserved thereon. 

Sec. 156. That the provisions of this act shall not extend to any 
railroad company which may be entitled to receive from the State a 
larger grant of jiand than sixteen sections of six hundred and forty 
acres to the mile for the construction of such road, nor to any road 
for more than a single trunk, with the necessary turnouts, nor to 
any branch road, nor to any road which shall not be commenced 
and prosecuted as required by the provisions ot its charter: Provided, 
that no company shall be entitled to a loan under this act for any 
section of road between the cities of Galveston and Houston or Gal- 
vesten and the crossing of Builalo bayou, near the city of Houston. 
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Sec. 16. That no railroad which is less than fifty miles in length, 
according to the terms of its charter, shall be entitled to the benefits 
of this act except on the following terms: The Brownsville and 
Rio Grande railroad shall be entitled to the benefits of this act on 
its entire length as soon as it is completed from Point Isabel to 
Brownsville; and any other railroad which is less than fifty miles 
in length, according to the terms of its charter, whenever one-half 
of its entire length has been completed and put in running order 
and the other half has been graded ready for ties and other super- 
structure, shall be entitled to said loan on said completed section, 
which shall be expended for the completion of the entire road, and 
in no event shall said road be entitled to said loan on more than 
one-half its entire length. 

Sec. 17. If any person making an affidavit as herein required 
shall knowingly swear falsely he, upon conviction thereof before 
any court of competent jurisdiction, shall suffer all the pains and 
penalties of perjury. 

Sec. 18. That it shall be the duty of any railroad company re- 
ceiving the benefits of this act to make, through its proper officers, 

an annual report under oath to the Governor, containing a 
195 full and complete statement of the affairs of said company, 

together with the receipts, expenditures, and liabilities of said 
company, and with such other facts as may be necessary under the 
general laws regulating railroad and said railread companies. 

Sec. 19. That every railroad company, before it shall be entitled 
to the privileges of this act, shall establish upon the line of its road 
an office where books shall be kept showing the state of the stock 
and general accounts and where the cotnpany may be legally served 
with all notices and processes, and the superintendent or principai 
manager of the transportation business of the road shall reside in 
this State; and whenever a majority of the shares in the capital 
stock of the company shall be owned in this State a majority of 
the directors, including the president, shall be residents thereof ; 
and that this act take effect and be in force from and after its pas- 
sage. 


Passed August 3, 1596. 


DePARTMENT OF THE STATE, 
Austin, Texas, August 20, 1856. 
[, the undersigned, secretary of state of the State of Texas, hereby 
certify that the writing contained on the foregoing eleven pages 
hereto attached isa correct copy of the original enrolled act now on 
file in this department. 
Given under my hand and the seal of the department, at 
[u.s.] the city of Austin, this the 20th day of August, A. D. 1896, 
and of the independence of Texas the twenty-first year. 
EDWARD CLARK, 


Secretary of State. 
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194 An act toamend the third section of an act entitled An act ‘ 
for the investment of the special school fund in the bonds 
of railroad companies incorporated by the State. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That section third of the above-entitled act shall be so amended as 
to read as follows: Said board of commissioners is hereby authorized 
to invest said funds by loaning to any such company which has 
been heretofore chartered for the purpose of building a railroad in 
the State the sum of six thousand dollars per mile for each and 
every mile of railroad constructed as hereinafter provided, said 
loans to be secured by the bonds of such company for said principal 
and interest, made and executed to the State of Texas in the cor- 
porate name of such company, signed by the president and coun- 
tersigned by the secretary or treasurer under the seal of such com- 
pany, which vonds shall constitute a lien upon the road and -char- 
tered rights of such company, including the road-beds, right of way, j 
grading, bridges, iron rails, equipments, and masonry, and upon 
all the stock subscribed for in said companies, all the depots and 
depot stations, and all the property owned by such company as 
necessary for its business; and the State of Texas, upon the execu- 
tion of said bouds and by virtue of the same, shall be invested with 
said lien or mortgage for the payment of said bonds and the interest 
thereon as the same becomes due without the necessity of any deed, 
special contract, or act of registration. 

Src. 2. That this act take effect and be in force from and after its 
passage. 

Passed August 26, 1856. 


195 DEPARTMENT OF STATE, 
\ustin, Texas, August 26, 1856. 

I, Edward Clark, secretary of state of the State of Texas, hereby 
certify the above to be a correct copy of the original enrolled act 
now on file in this department. 

Given under my hand and the seal of the department, at the city 
of Austin, this the 26th day of August, A. D. 1856, and of the inde- 
pendence of Texas the 21st year. 

EDWARD CLARK, 
Secrelary of State. 


(CHAP. 63.) 


An act for relief of railroad companies. 


(Called session, twelfth Legislature.) 


Enabling any railroad company indebted to the State for loans 
from the special school fund to avoid the sale of its road for non- 
payment of principal and interest by payment into the treasury, on 
the first of November, 1870, of six months’ interest on the aggregate 
amount due account of said loans, principal and interest, as said 

gregate amount stood on the first of May, 1870, and by the pay- 
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ment in addition, on first of November, of one per cent. upon said 
aggregate amount, to be applied toward a sinking fund provided 
for said loans, and by continuing to pay into the treasury six 

months’ interest and one per cent. on account of said sinking 
196 fund semi-annually thereafter, to wit, on the first of May and 

November of each year. Any railroad company failing to 
pay amount required at the time or witbin ten days thereafter the 
whole debt, principal and interest, shall become due and the Gov- 
ernor shall proceed to sell the road, with all its franchises and prop- 
erty, so far as lien of the State covers the same to be sold. Should 
the Governor deem it necessary for the protection of the school fund 
he may buy in any road in the name of the State; providing that 
if the whole principal and interest which may have become due 
and all costs attending advertisements and proposed sale be paid 
before the day of sale, then proceedings shall be stopped. The State 
will not exact payment of the principal of the debt from any rail- 
road not hereafter in default, excepting said payments on account 
of the sinking fund; but any company may pay the same in full at 
any time on thirty days’ notice to the Governor, and said lien or 
mortgage of the State shall not attach to any extension of its exist- 
ing road hereafter constructed. 


Charter of the Southern Transcontinental Railway Company. 


An act to incorporate the Southern Transcontinental Railway 
Company. 


Section 1. Be it enacted by the Legislature of the State of Texas, 
That John C. Fremont, George P. Buell, Henry D. Cook, Marshall 
O. Roberts, John W. Forney, Morton C.. Hunter, Thomas A. Morris, 

R. M. Bishop, William Schowrele,S. W. Morton, W. Vermilye, 
197 D. R. Martin, Samuel D. Hoffman, Daniel Drew, Jr., John 

D. Defries, J. W. Tibbens, J. P. Bowman, George Maney, 
Maxwell Woodhull, E. L. Fanchier, G. H. Giddings, A. W. Rice, J. 
R. Russell, S. D. Raney, J. G. Tracy, J. G. Dumas, and their asso- 
ciates, successors, and assigns be, and they are hereby, constituted a 
body corporate and politic, by the name and style of “ The Southern 
Transcontinental Railway Company,” with power to sue and be 
sued, plead and be impleaded, contract and to be contracted with, 
to have perpetual succession, and to adopt and have a corporate seal 
and to alter the same at discretion. 

Sec. 2. And be it further enacted, That the object of the railway 
company hereby incorporated is to construct and establish a com- 
plete first-class railway line and telegraphic communication begin- 
ning at a point on the eastern boundary of the State of Texas, 
bordering on the State of Arkansas, at or near Texarkana, between 
the Sulphur Fork and Red River, and thence, as near as practicable 
to the route of the Memphis, El Paso and Pacific railroad survey, 
to or near the town of El Paso, and the mail line of said road shall 
follow, as nearly as may be practicable, the old survey of the Mem- 
phis and El Paso road ; also to construct a branch road from Jeffer- 
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gon, in Marion county, in a northerly direction to the main line 
designated as aforesaid, on the most practicable route. 

Sec. 5. And be it further enacted, That the said corporation shall 
have power, and it is hereby authorized, to construct, use,and main- 
tain a railway and telegraph line from said points and branch road 
thereof as designated in the second section of this act, and to effect 
that object the said company shall have power to purchase lands or — 
may accept any donations or grants of land and any other property 
whatsoever. Thesaid company shall also have the right to purchase 
and enter upon any lands cr other property and may issue in pay- 
ment thereof the paid stock of the company, provided the land holder 
or owner is willing to receive the same. The said company shail 

also have the right to connect their road with any other road 
198  ehartered by the State of Texas running to or in the diree- 

tion of Il Paso: Provided, that said junctions shall not be with 
the Southern Pacific railroad ata point east of the twenty-third 
degree of west longitude from Washington, and after such junction, 
the companies mutually agreeing, one common trunk road may be 
constructed to the western boundary of the State, when the stock of 
said company may become united; and the said company hereby 
incorporated may purchase the rights, franchises, and property of 
the Memplis, El Paso and Pacific Railroad Company, heretofore 
incorporated by this State, and also the rights, franchises, and 
property of any other company incorporated by this or any other 
State or by the United States or any Territory, so that it may have 
its connection complete and continuous io the Atlantic on the east 
and the Pacific Ocean on the west. 

Sec. 4. That the capital stock of said company shall be fixed by the 
board of direetors atany sum not to exeeed thirty millions of dollars, 
and shall consist of shares of one hundred dollars each, which shall 
be transferable in such manner as the by-laws of said company 
may provide. In all elections of officers of said company each share 
of stock shall entitle the holder thereof to one vote. No right shall 
vest until one m'llion of dollars of stock shall have been subscribed 
in good faith and five per cent. thereof paid ; and no subseriptions of 
stock shall be valid and legal unless two per cent. thereof is paid at 
the time of subscribing. ‘The board of directors shall have the power 
to require full pay mentof all of said stock in such installments and 
at such times and in such manner as may be preseribed by the by- 
laws of said company. 

Sec. 5. The persons named in the first seetion of this act or any 
nine of them shall meet in the city of New York within ninety days 
after the passage of this act and temporarily organize said company 
by electing a president, vice-president, secretary, and treasurer. The 

said persons shall at the same time provide for the opening 
199 of the books of subscription to the capital stock of said eom- 

pany, and when one million of do!lars of stock shall have 
been subseribed and five per cent. thereof paid the president of said 
company shall notify the stockholders to meet at a time and place 
to be designated by him, when a permanent organization shall be 
had by electing a board of directors, to consist of not less than nine, 


THE SOUTHERN PACIFIC CO. 109 


a majority of whom shall constitute a quorum, who shall hold their 
oftices for two years and until their suecessors are duly elected and 
qualified; and the said directors shall elect a president and vice- 
president from their number; also a secretary, treasurer, and such 
other officers as may be necessary. The said directors, at their first 
or any subsequent meeting, may make by-laws, rules, and regula- 
tions for the management of the business and affairs of said com- 
pany, not inconsistent with the laws of this State or of the United 
States: Provided, that the president of the road shall appoint the 
chief engineer: And provided further, that due notice of the time 
and place of meeting for the temporary organization herein provided 
for shall be given by publication for at least thirty days in one 
newspaper published in the city of New York and in two newspapers 
published in Texas, one of which shall be at the city of Austin. 

Sec. 6. And be it further enacted, That the right of way through 
the publie lands of this State along the line of said road or the 
branch road aforesaid be, and the same is hereby, granted to said 
company; and the right, power, and authority are hereby conferred 
upon said company to take from the publie lands adjacent to the 
line of said railway earth, timber, rock, and other materials for the 
construction thereof. The said right of way is granted to said rail- 
way company to the extent of two hundred feet in width where it 
passes over public lands, including ali necessary grounds or stations, 
buildings, workshops, switches, side tracks, turn-tables, and water 
stations, not to exceed forty acres at any one point. When the line 
of said road or the Jefferson Branch thereof shall pass through the 
lands of private persons the right of way is hereby secured to said 

company in accordance with the laws of this State; and the 
200 ~~ said company is also empowered and the right is hereby 

granted to said company to cross other roads and to bridge 
all streams on said route so as not to interrupt the navigation 
thereof. 

Sec. 7. And be it further enacted, That the said company hereby 
incorporated shall construct and have in complete running order 
at least one liundred miles of said road or the branch thereof, be- 
ginning at Jefferson, within two years after the passage of this act 
and fifty miles each vear thereafter, and in default thereof shall for- 
feit all rights under the provisions of this act. 

Sec. 8. And be it further enacted, That the said company shall have 
the right to construct the branch road herein provided for to the main 
line,and theneeon said main line in the direction of El Paso, or the 
said company may begin the work ata point on the eastern boundary 
of the State and thence proceed to construct a road in the direction 
of El Paso at its option, as well asa telegraph upon said road so 
constructed: Provided, however, that any portion of satd road whieh 
has not been constructed within ten years after the passage thereof, 
as well as the franchises thereto, shall be forfeited to the State: Pro- 
vided further, that no portion of said road constructed and in com- 
plete running order shall be forfeited except what is provided for 
in this act: Provided further, that the branch road herein author- 
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ized shall not intersect with the Southern Pacific railroad east of 


the twenty-third degree of longitude west from Washington. 

Sec. 9. And be it further enacted, That this act shall be in force 
from and after its passage. 

Approved July 27th, 1870. 


201 <Any act to encourage the speedy construction of a railway 
through the State of Texas to the Pacific Ocean. 


Whereas the State of Texas has heretofore, at different periods, 
incorporated three different companies with power to construct a 
railway from che eastery boundary of the State to El Paso, on the 
Rio Grande, to wit, the Southern Pacifie Railroad Company, the 
Memphis, Ei Paso and Pacific Railroad Company, and the Southern 
Transcontinental Railway Company ; and 

Whereas the object of the State in these several acts of incorpora- 
tion has ever been to secure tue construction through the State of a 
railway connecting the railway system of the Atlantic States with 
the Pacific Ocean; and 

Whereas there is reason to believe that the said The Southern 
Transcontinental Railway Company will succeed by contract to the 
rights, franchises, and property of the said The Memphis, El Paso 
and Pacific Railroad Company, and that the time has come when, 
by concert of action between all of the said companies and by the 
aid of the Government of the United States, the great object of a 
railway to the Pacific Ocean through the State of Texas may be 
attained ; and 

W hereas the speedy construction of said railway through the State 
of ‘Texas would greatly enhance the value of the public lands, develop 
the mineral resourees of the State, and give protection and security 
to the frontier by expelling therefrom the bands of hostile Indians 
by whom the western settlements are now continually scourged ; 
and 

Whereas these objects warrant and demand the most liberal legis- 

lation on the part of the State. Theretore, 
POL SecTION 1. Be it enacted by the Legislature of the State of 

‘Texas, That in order to secure and promote thespeedy construc- 
tion of a railway through the State of Texas to the Pacifie Ocean, and 
thereby secure the Incidental advantages of cheap transportation for 
immigrants to the western and unsettled portions of the State, facility 
of communication between the eastern and western boundaries, the 
settlement and enhancement in value of the now unoccupied public 
domain, and the development of the great mineral, agricultural, and 
stock-raising resources of the State, the State of Texas hereby con- 
sents, binds, and obligates itself to donate, and does hereby grant, to 
the Southern Pacific Railroad Company and to the Southern Trans- 
continental Railway Company, heretofore chartered by the Legis- 
lature of the State of Texas, the bonds of the State of Texas to the 
amount of six millions of dollars in the manner and upon the terms 
and conditions following, to wit: To the Southern Pacitic Railroad 
Company there are hereby grauted the bonds of the State to the 
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amount of three millions of dollars, and to the Southern Transcon- 
tinental Railway Company there are hereby granted the bonds of 
the State to the amount of three millions of dollars, upon the con- 
dition that the said companies, within six months after the passage 
of this act, will agree upon a point of junction of the two roads, 
which said point of junction shall be west of the longitude of the 
eastern boundary line of Shackelford eounty and between the thirty- 
second and thirty-third parallels of north latitude, and shall file such 
agreement, duly executed by the two companies, in the form of an 
indenture between the two companies, in the office of the secretary 
of state of the State of Texas. ‘The said The Southern Pacifie Rail- 
road Company shall build its road from the present western terminus 
thereof at Longview, in Upshur county, by the most practicable 
route, to the citv of Tyler, in Smith county, so that the said road 
shall pass within one-half mile of the court-house in said city, and 

from the said city of Tyler the said road shall be built west- 
203 ——-wardly, so as not to depart more than five miles from a due 

west course, until it shall cross the Brazos river, and the said 
road shall be built from said Brazos river by the most practicable 
route to the point of Junction; and the said The Southern Trans- 
continental Railway Company shall build its road from Jefferson to 
a point on the eastern boundary line of the State of Texas, border- 
ing on the State of Arkansas, at or near Texarkana, and thence to 
the point of junction, confining its line, as nearly as may be prac- 
ticable, to the old survey of the Memphis, El Paso and Pacific Rail- 
road Company. The said companies, within twelve months after 
the passage of this act, shall make a survey of the route of each of 
the said roads to the said point of junction, and shall file a map of 
the said routes in the general land office at Austin and in the oftice 
of the secretary of state, and the distances between the principal 
points along said routes to the said point of junction shall be care- 
fully noted on said map. 

Sec. 2. The bonds in the foregoing section granted shall be of the 
denomination of one thousand dollars each, payable to the company 
which may be entitled under the provisions of this act to receive 
them or bearer in thirty years from the date thereof, with interest 
at the rate of eight per centum per annum, payable semi-annually, 
viz.,on the first day of January and the first day of July of each 
year, said bonds to have coupons attached for each installment of 
interest to become due, which said coupons shall be made payable 
upon presentation at the city of New York, through such agent or 
agents of the State as the Governor of the State may select and ap- 
point to pay the same; the said bonds shall be signed by the Gov- 
ernor and the treasurer of the State of Texas, shall have the seal of 
the State affixed to them, and shall be countersigned and registered 
by the comptroller of public accounts. 

Sec. 3. Unless and until adequate means shall be otherwise pro- 
vided by law for the payment of the current interest and two per 

centum as a sinking fund for the redemption of the principal 
204 = of the bonds that may be issued under the provisions of this 
act the comptroller of public accounts shall cause to be 
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assessed a tax upon ali taxable property, real and personal, in the 
State and upon all occupations, proportioned to the taxes levied 
by general law on such property and occupations, sufficient annually 
to pay the accruing semi-annual interest on the bonds that may be 
issued under the provisions of this act and two per centum as a sink- 
ing fund, which said sum shall be assessed and collected and deposited 
in the treasury of the State, subject to the order of the Governor, to 
ineet the payment of the interest coupons and the principal of said 
bonds as soon as and whenever the same shall become due: Provided, 
that no greater tax shali be assessed and collected by authority of 
this section than may be needed from time to time to pay said in- 
terest and sinking fund: And provided further, that whenever ade- 
quate means shall be otherwise provided by law for the payment of 
the said interest and sinking fund this section shall have no further 
force or effect, nor shall any tax whatever be assessed or collected by 
authority of this section until the bonds granted by the first section 
shall have been issued in accordance with the provisions of the va- 
rious sections of this act. 

Sec. 4. None of the bonds hereinbefore provided for shall be 
issued or delivered to either of the said railroad companies until both 
of the said roads shall be completed to the point of junetion fixed 
In the first section of this act; and upon the completion of both of 
the said roads to the said point of junction the whole amount of the 
bonds hereinbefore granted shall be delivered to the said companies 
respectively unless the Legislature of the State shall have substi- 
tuted for said bonds a grant of the public lands, as hereinafter 
provided : Provided, that before issuing and delivering any of the 
said bonds to the said companies or either of them the Governor of 
the State shall have such evidence as may be satisfactory to him or 
such as may be preseribed by law that both of the said roads have 
been completed to the said point of junction and are then open to 

the use of the public. 
205 Sec. 0. Whenever the Legislature of the State shall have 

power under the constitution of the State to grant the public 
lands of the State in aid of internal improvements it shall be com- 
petent for the Legislature (if it shall think proper to do so) to sub- 
stitute for the bonds hereinbefore granted a grant of the public 
lands to each of the said railroad companies to the amount of 
twenty-four sections to each of said companies for cach mile of road 
built by the said companies respectively, after the passage of this 
act, to the said point of junction. 

Sec. 6. If the Legislature of the State shall not have substituted a 
grant Or public lands for the satd bonds, as is provided for in the 
foregoing section, before the said road shall be completed to the said 
point of junction, then the said bonds shall be issued and delivered 
to the sald rallroad companies, cis is hereinbefore provided, but 
upon the fundamental condition, whieh shall be expressed in the 
face of said bonds, that the State of Texas shall, at any time before 
the maturity of said bonds and when the State shall have the power 
so to dispose of the public lands, have the right to redeem the said 
bonds by a grant of the publie lands to the holder or holders of said 
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bonds at the rate of fourteen hundred and forty acres for each bond; 
and if the State shall at any time so redeem the said bonds there 
shall be granted and issued to the holder of each bond, upon the 
surrender of the same to the State, three certificates for lands, two 
of which shall be for six hundred and forty acres each and the 
other for one hundred and sixty acres, and the parties receiving the 
said certificates in lieu of a bond surrendered shall have the right 
to locate the same upon any part of the then unappropriated public 
domain, tree from all conditions whatsoever, except the payment of 
such office fees as may be prescrived by law for the issuance of cer- 
tificates and patents in all other cases. 

Sec. 7. If the Legislaturé shall at any time make provisions for 
the redemption of the said bonds with lands, as is provided for 

in the next preceding section, the State shall give at least 
206 four months’ notice to the holders of said bonds by adver- 

tisement published in at least one newspaper of general cir- 
culation in the city of New York and at least two newspapers of 
general circulation published in the State of Texas, which said news- 
papers shall be selected by thé Governor of the State; which notice 
shall require the holders of said bonds to surrender the same at any 
time within two months after the expiration of the four months’ 
advertisen.ent to the treasurer of the State for cancellation: Pro- 
vided, that the treasurer of the State shall in every case receipt to 
the holder for the bonds so surrendered: And provided further, 
that bonds so surrendered shall not be cancelled until the land cer- 
tificates in lieu of said bonds shall be actually delivered to the in- 
terested party. 

Sec. 8. The said railroad companies shall take no benefit what- 
ever under the provisions of this act, but the same shall be null and 
void, unless the said railroads shall be completed to the said point 
of junction by the first day of January, A. D. 1874. 

Sec. 9. Nothing in this act contained shall be construed to impair, 
diminish, or in any manner to affect injuriously any right enjoved 
by either of the said railroad companies under existing laws. 

Sec. 10. Any provision of any former law inconsistent with the 
provisions and intent of this act shall be controlled by the provisions 
of this act. 

Sec. 11. All the rights, benefits, and privileges granted and in- 
tended to be secured by this act to the Southern Pacific Railroad 
Company and to the Southern Transcontinental Railway Company 
shall pass to and vest in the Texas Pacific Railroad Company, a 
corporation created by and under-the laws of the United States by 
an act of Congress approved March third, A. D. one thousand eight 
hundred and seventy-one, whenever the said Southern Pacifie Rail- 

road Company and the said Southern Transcontinental Rail- 
207 way Company shall have been consolidated with the said 

Texas Pacific Railroad Company, and authority is hereby 
given to the said Southern Pacific Railroad Company, the said 
Southern Transcontinental Railway Company, and the said Texas 
Pacific Railroad Company to consolidate on such lawful terms and 
conditions as may be agreed upon between the said companies and 
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be ratified by a majority of the stockholders of each of the corpora 
tions so consolidating: Provided, however, that the said Texas 
Pacific Railroad Company shall take no benefit whatever, under or 
by virtue of this act, until the said company shall have fully per- 
formed all the conditions impesed by this act upon the Southern 
Pacific Railroad Company and the Southern Transcontinental Ratl- 
way Company. 

Sic. 12. This act shall take effect and be in foree from and after 
its passage. 

Passed May 24th, 1871. 


An act amendatory of and supplementary to an act entitled “An 
act to encourage the speedy construction of a railway through the 
State of Texas to the Pacific Ocean, passed on the twenty-fourth 
day of May, 1871.” 


SecTION 1. Be it enacted by the Legislature of the State of Texas, 
That section one of the above-entitled act shall'be so so amended as 
to read as follows: 

Sec. 1. Be it enacted by the Legislature of the State of Texas, 
That in order to secure and promote the speedy construction of a 
railway through the State of Texas to the Pacific Ocean, and thereby 
secure the incidental advantages of cheap transportation for emi- 

grauts to the western and unsettled portion of the State, facili- 
208 ties of communication between tie eastern and western 

boundaries, the settlement and enhancement in value of the 
now unoccupied public domain, and the development of the great 
mineral, agricultural, and stock-raising resources of the State, the 
State of Texas hereby consents, binds, and obligates herself to do- 
nate and does hereby grant to the Southern Pacitic Railroad Com- 
pany and to the Southern Transcontinental Railway Company here- 
tefore chartered DV the Legislature of the State of Texas the bonds 
of the State of Texas to the amount of six millions of dollars in the 
manner and upon the terms and conditions following, to wit: To the 
Southern Pacific Railroad Company there are hereby granted the 
bonds of the State to the amount of three millions of dollars and to 
the Southern Transcontinental Railway Company there are hereby 
granted the bonds of the State to the amount of three millions of 
dollars,upon the condition that the said companies shall, before the 
first day of June, A. D. 1872, agree upon a point of junction of the 
two roads, Which said point of Junction shall be within three miles 
of the junction of the West Fork and Clear Fork of the Trinity 
river and on the south side of said rivers, and shat] file such agree- 
ment, duly executed by the two companies, in the form of an indent- 
ure between the two companies, in the oflice of the secretary of state 
of the State of Texas. The said Southern Pacific Railroad Company 
shall build its road from the present western terminus thereof at 
Longview, in Upshur county, by such route as the said company may 
deem the most practicable, crossing the Central railroad within one 
mile of Browder’s Spring to the said point of junction, and the said 
Southern Transcontinental Railway Company shall build its road 


‘ 
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from Jefferson to a point on the eastern boundary of the State of 
Texas bordering on the State of Arkansas, at or near Texarkana, 
and thence through the town of Clarksville, in Red River county, 
and through the city of Paris, in Lamar county, to the point of june- 
tion, confining its line as near as may be practie: able to the old survey 

of the Memphis, E] Paso and Pacifie Railroad Company ; and 
2C9 forthe purpose of more certainly and conveniently transporting 

the material necessary to the construction of its said road as 
above defined the said Southern Transcontinental Railway Company 
shall have the right to construct a railway from the town of Mar- 
shall, in Harrison county, to Jefferson, which shall be a part of the 
railway of the said company : Provided, that the said company shall 
not be entitled to apply any part of the subsidy herein granted to 
the said road from Marshall to Jefferson. The said companies, by the 
first of September, 1872,shall makea survey of the route of each of the 
said roads to the said point of junction, and shall file a map of said 
route in the general land office at Austin and in the office of the see- 
retary of state,and the distances between the principal points along 
said routes to the said point of junction shall be carefully noted on 
sald maps. 

Sec. 2. That section four of said act be so amended as to read as 
follows: The bonds hereinbefore provided shall be issued and deliv- 
ered to the said railroad companies or either of them which may be 
entitled to receive the same in the following manner, to wit: 

When either of said companies shall comple le, equip, and put in 
running order twenty-five consecutive miles of its said line of road 
and the chief ¢ ugineer of said company shall certify the same to the 
Governor of the State under oath it shall then:be the duty of the 
Governor to detail such officers as may be prescribed by law or ap- 
pointed by ihe Governor for that purpose to examine the same, and 
upon the written report of such officer that the said twenty-five miles 
of such railroad have been completed in a thorotggh and substantial 
manner it shall then be the duty of the Governor to issue and deliver 
to the said company the bonds herein provided for to the amount 
of ten thousand dollars per mile for each and every mile of said 
twenty-five miles of said road. Then and thereafter, so soon and 
so often as said companies or either of them shall complete ten miles 

of their road and equip and put the same in running order, it 
210 ~— shall be the duty of the Governor to deliver to said compa- 

nies respectively the bonds hereinbefore provided at the rate 
of ten thousand dollars per mile for each and every mile of the said 
roads in a like manner and under the same restrictions as herein- 
before provided until the said roads shall be completed to said point 
of junction. 

Sec. 3. That section five of said act be so amended as to read as 
follows: “ That the Legislature of the State of Texas, if vested with 
the constitutional power to do so, may at any time before the first 
day of January, A. D. 1874, substitute for the bonds hereinbefore 
douated a grant of the public lands of the State to the amount of 
twenty- four sections to the mile to each of said companies respect- 
ively for each and every mile of road built by said companies re- 
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spectively after the passage of this act in lieu of said bonds in a like 
manner and under the same restrictions as provided in this act: 
Provided, that if any of the bonds herein provided shall be issued 
before the Legislature shall-make such substitution, then said bonds 
shall be redeemed and cancelled, as provided in sections six and 
seven of this act: And provided further, that if the Legislature 
shall not have made such substitution of lands for the said bonds by 
the first day of January, IS74,then the said company shall have the 
right at any time thereafter, when the Legislature shall have power 
to grant the public lands in aid of internal improvements, to de- 
liver to the Governor of the State any bonds which may have been 
delivered to them under the provisions of this act, and shall receive 
therefora grent of the public lands tothe amountand in the manner 
provided in section six of this act. 

Sec. 4. That section eight of said act shall be amended so as to 
read as follows: That should either of said companies fail to com- 
plete its road to the said point of Junction by the first day of Jan- 
uary, IS74, then said companies shall thereafter take no further 
benefit under the provisions of this act. 

Sec. 5. That the said Southern Pacifie Railroad Company and 

the Southern Transcontinental Railway Company are hereby 
211 empowered to conform the gauge of their several roads to 

such gauge as may be adopted by the Texas Pacifie Railroad 
Company, chartered under act of Congress of the United States 
March 3d, eighteen hundred and seventy-one. 

Sec. 6. That it is the intent and purpose of this act and of the 
act fo which this act Is amendatory that each of the said railroad 
companies shall be entitled to three millions of dollars of said bonds, 
and that neither of said companies shall receive more than ten 
thousand dollars per mile for the construction of their roads to 
the said point of junction, and the said companies shall be entitled 
to receive ten thousand dollars per mile for a singie-track railroad 
westward from the point of junction towards El Paso until the 
whole amount of bonds granted shall be consumed, but in no event 
shall the amount of bonds to be issued under the provisions of the 
act of which this ac t is amendatory exeeed six millions of dollars: 
Provided, that tie said companies, after reaching the said point, 
of junction, shall construct the single track westward towards E} 
Paso at the rate of one hundred miles per annum until the whole 
amount of the subsidy shall be exhausted, failing to do which the 
said companies shall forfeit all right to any subsidy beyond the said 
point of junction, 

Sec. 7. The said railroad companies shall be subject to no limita- 
tion of time in the construction of their roads other than is pro- 
vided in this act and the act of which this act is amendatory. 

Sec. 8 Anything contained in the act of which this is amenda- 
tory and in other laws or parts of laws contrary to or inconsistent 
with the provisions of this act is hereby repealed, and this act shall 
tuke effect from and after its passage. 

Passed Noy. 21, 1871. 
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212 Agreement Fixing the Point of Junction. 


This indenture, made this sixth day of May, one thousand eight 
hundred and seventy-two, between the Southern Transcontinental 
Railway Company and the Southern Pacifie Railroad Company, as 
consolidated in the manner hereinafter named, and the Texas and 
Pacific Railway Company, witnesseth : 

Whereas the Southern Transcontinental Railway Company, a cor- 
poration created under the laws of the State of Texas, and the South- 
ern Pacitic Railroad Company,a corporation created under the laws 
of the same State, are by the laws of Texas required to agree upon 
a point of junction between the two roads within three miles of the 
junction of the West Fork and Clear Fork of the Trinity river and 
on the south side of said rivers; and whereas the said Southern Pa- 
cific railroad has become consolidated with the Texas Pacifie Rail- 
road Company; and whereas since the said consolidation the said 
Texas Pacific Railroad Company has been changed in name by act 
of Congress to the Texas and Pacific Railway Company : 

Now, therefore, the Transcontinental Railway Company and the 
Texas and Pacific Railway Company (in which latter corporation 
the said Southern Pacific Railroad Company is consolidated) hereby 
agree that the junction of the said roads shall be made at a point 
within three miles of the junction of the West Fork and Clear Fork 
of Trinity river, which exact point of junetign is designated on 
the map marked A, hereto attached and made part of this in- 

denture. 
215 The consideration of this indenture is one dollar paid by 
each party to the other and the mutual advantages of the 
parties hereunto. 

In witness whereof the said Transcontinental Railway Company 
and the Texas and Pacific Railway Company have interchangeably 
executed this indenture by the subscriptions of the proper officers 
of each of the said corporations and by affixing the seals of the 
sald COMI) Th ~ 

And the said Southern Pacific Railroad Company joins in this 
indenture, and by its proper officers executes the same and affixes 
its corporate seal thereto. 

For the Southern Transcontinental Railway Company : 

THOS. A. SCOTT, President. 

Attest: E. B. HART, See’y. 

For the Southern Pacific Railroad Company : 

THOS. A. SCOTT, President. 

Attest: JNO. P. GREEN, 

. iS cy pro fem. 

For the Texas and Pacific Railway Company: 

THOs. A. SCOTT, President. 

Attest: E. B. HART, Sec’y. 
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Deed of Conveyance. 


Southern Pacifie Railroad Company to the Texas Pacific Railroad 
Company. 


This indenture, made the twenty-first day of March, in the year 

one thousand eight hundred and seventy-two, between the 

2i4 Sonthern Pacific Railroad Company, a corporation created by 

and under the laws of the State of Texas, party of the first 

part,and the Texas Pacific Railroad Company, a corporation created 

by and under the laws of the United States, party of the second 
part, witnesse.i : 

That the said party of the first part, in consideration of the sum 
of three million dollars, lawful money of the United States, in hand 
paid at or before the ensealing and delivery of these presents in the 
manner hereinafter stated, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, aliened, remised, released, con- 
veyed, and confirmed, and by these presents do grant, bargain, sell, 
alien, remise, release, assign, transfer, convey, and confirm, unto the 
party of the second part and to their successors and assigns all the 
franchises, track, road-bed, lands, buildings, rolling stock, engines, 
tools, bonds, stocks, grants, privileges, property, real and personal, 
and every right, title, and interest in or to any franchises or prop- 
erty, real or personal, and all rights of every name and kind which 
the party of the first part posseses or in which the party of the tirst 
part has any right, privilege, or interest situate and being in the States 
of Texas, Louisiana, or elsewhere; to have and to hold the same, 
with all the appurtenances, unto the said party of the second part, 
their successors and assigns forever, the object and purpose of this 
indenture being to consolidate the said corporations into one by the 
sale of the Southern Pacific Railroad Company and all its property, 
rights, and franchises unto the said Texas Pacific Railroad Com- 
pany, so that the two corporations thus consolidated in accordance 
with the laws under which they were created may become one by 
merging the said Southern Pacific Railroad Company into the said 
Texas Pacifie Railroad Company. 

The consideration above mentioned is to be three millions of dol- 
lars of seven per cent. land-grant bonds, which are to be a part of those 

secured by mortgage on all the lands that the consolidated 
215 ‘Texas Pacific Railroad Company will own and control within 

the State of Texas, whether coming from the Southern Pacifie 
Railroad Company, the Southern Transcontinental Railway Com- 
pany, or the State of Texas, or from any other source whatsoever, pro- 
vided said lands are situated in the State of Texas. The said land- 
grant bonds have forty years to run from July 1, 1872, and are to 
be convertible, at the option of the holder, within two vears after 
their date, into eight per cent. bonds of the State of Texas, issued by 
said State to the said Southern Pacific Railroad Company and to 
the said Southern ‘Transcontinental Railway Company, or into the 
land certificates of the State of Texas which the Texas Pacific Rail- 
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road Company may then hold instead of said Texas bonds; and the 
said Texas Pacific Railroad Company hereby assumes the floating 
debt of the said Southern Pacific Railroad Company not to exceed 
in amount the sum of $700,000, and also assumes the debt of said 
company due to the State of Texas not to exceed the sum of $250,000. 

And the parties of ‘the first and second parts by these presents 
do hereby consolidate and become one railroad under the corporate 
name of the Texas Pacific Railroad Company. 

In witness whereof the parties hereunto have mutually executed 
this indenture under the corporate seals of the said companies and 
attested by the signatures of the proper efficers of the same the day 
and year first above written. 


THE SOUTHERN PACIFIC RATL ROAD 
COMPANY, 
fed THOMAS A. SCOTT, President. 


JNO. P. GREEN, Secretary pro tem. 


THE TEXAS PACIFIC RAILROAD 
COMPANY, 
By THOMAS A. SCOTT, President. 


kK. B. HART, Secretary. 


I16 Deed of Conveyance. 


Southern Transcontinental Railway Company to the Texas Pacific 
Railroad Company. 


This indenture, made the thirtieth day of March, in the year one 
thousand eight hundred and seventy-two, between the Southern 
Transcontinental Railway Company, a corporation created by and 
under the laws of the State of Texas, party of the first part, and the 
Texas Pacitic Railroad Company, a corporation created by and under 
the laws of the United States, party of the second part, witnesseth : 
That the said party of the first part, in consideration of the sum of 
one million dollars, lawful money of the United States, in hand 
paid at or before the ense aling and delivery of these presents in the 
manner hereinafter stated, the rece ipt whereof is hereby acknowl- 
edged, have granted, bargaine |, sold, aliened, assigned, transferred, 
remised, released, conveyed, and contirmed, and by these presents 
do grant, bargain, sell, alien, remise, relea ise, assign, transfer, convey, 
and confirm, unto the party of the second part and to their success. 
ors and assigns all the franchises, track, road-bed, lands, buildings, 
rolling stock, engines, tools, bonds, stocks, grants, privileges, prop- 
erty, real and personal, and every right, title, and interest in or to 
any franchise or property, real or personal, and all rights of every 
name and kind which the party of the first part possesses or in which 
the party of the first part has any right, privilege, or interest, situ- 
ate and being in the States of Texas, Louisian: a, Arkansas, or else- 
where: to have and to hold the same, with all the appurtenances, 
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unto the said party of ‘he second part, their successors and assigns 
forever, the object and purpose of this indenture being to consolidate 
the said corporations into one by the sale of the Southern Trans- 
continental Railway Company and all its property, rights, and 
franchises unto the said Texas Pacifie Railroad Company, so that 
the two corporations, thus consolidated in accordance with the laws j 
under which they were created, may become one by merg- 
217 ing the said Southern Transcontinental Railway Com- 
pany into the said Texas Pacifie Railroad Company. The 
consideration above mentioned is to be one million of dollars of 
seven per cent. land-grant bonds of the Texas Pacific Railroad Com- 
pany, which are to be a part of those secured by mortgage on all 
the lands that the consolidated Texas Pacific Railroad Company 
will own and control within the State of Texas, whether coming 
from the Southern Pacific Railroad Company, the Southern Trans- 


continental Railway Company, the State of Texas, or from any | 
other source whatsoever; provided said lands are situated in the 

State of Texas. The said land-grant bonds have forty vears to run | 
from July 1, 1872, and are to be convertible, at the option of the | 


holder, within two years from their date Into eight per cent. bonds 
oft the State ot ‘Texas, Issued by said State to the sald Texas Pacifie 
Railroad Company, or into the land certificates of the State of Texas 
which the Texas Pacific Railroad Company may then hold, instead 
of the said Texas bonds, in consideration of the building of the line Jn 


from Texarkana to a point of junetion at or near Fort Worth, in 


sald State of Texas; the said Southern Transcontinental Railway “< : 
Company to be free and clear of all debts and obligations of every 
nature and kind whatever, except for expenditure Incurred and | 


made in the construction of the Sulphur River bridge on said line 
and engineering expenses incident to survey since January 1, 1872; 
and the parties of the first and second parts by these presents do 
hereby consolidate and beeome one railroad under the corporate 
name of the Texas Pacific Railroad Company. 

In witness whereof the parties hereunto have mutually executed 
this indenture under the corporate seals of the said companies and 
attested by the signatures of the proper officers of the same. 

THE SOUTHERN TRANSCONTINENTAL 
RAILWAY COMPANY, 

By THOMAS A. SCOTT, President. 
. HART, Secretary. 
THhk TEXAS PACIFIC RATLROAD COM- 

PANY, 

by THOMAS A. SCOTT, President. 

. TART, Secre’ary. 
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218 (An act of the Legislature of Texas passed May 2, 1873.) 


An act to adjust and define the rights of the Texas and Pacific Rail- 
way Company within the State of Texas, in order to encourage 
the speedy construction of a railway through the State to the Pa- 
cifie Ocean. 

Whereas by the terms and conditions of an act entitled “An act 
to encourage the speedy construction of a railway through Texas to 
the Pacific Ocean,” passed May 24th, 1871, and an act supplementary 
and amendatory thereto, passed November 25th, 1871, authority was 
given to the Southern Transcontinental Railway Company and to 
the Southern Pacific Railroad Company, incorporations created by 
acts of the Legislature of the State of Texas, to become consolidated 
with the Texas Pacific Railroad Company, an ineorporation created 
by an act of the Congress of the United States; and 

Whereas it appears, from documentary evidence on file in the 
office of the secretary of state of the State of Texas, that such con- 
solidation has been effected, and asa difference of opinion may arise 
as to the construction of the acts of the Legislature hereinbefore re- 
ferred to in regard to the amount of lands to which said Texas and 
Pacific Railway Company may be entitled under the said acts of 
incorporation and other laws of this State; and 

Whereas it is desirable that there should be a complete and final 
adjustment of the rights of said Texas and Pacific Railway Com- 
pany, as the assignee and successor of -the sdid Southern Pacifie 
Railroad Company and the said Southern Transcontinental Railway 

Compauy, under the laws of this State; and a definitive 
219 understanding as to the obligations of the State: and to the 

further end that said company be encouraged to the speedy 
construetion of said railway: Therefore 

SrecTion 1. Be it enacted by the Legislature of the State of Texas, 
That the Texas and Pacific Railway Company, a corporation created 
by an act of the Congress of the United States, as the successor of 
the Southern Transcontinental Railway Company, a corporation 
created by an act of the Legislature of the State of Texas approved 
July 27th, 1870, shall construct its road from the town of Marshall, 
in Harrison county, to the city of Jefferson, thence in a northerly 
direction to a point in Bowie county not exceeding six miles west 
from Texarkana, at which point to intersect with its main line, 
which shall be constructed from or near Texarkana, on the Arkansas 
line, through the towns of Clarksville, Paris, Honey Grove, Bonham, 
and to Sherman, by the tirst day of July, 1874; thence through the 
towns of Pilot Point and Denton to the point of junction with the 
Southern Pacific Railroad line at Fort Worth, by the first day of 
January, A. D. 1875, and shall erect passenger and freight depots 
within one-half mile of the business portions of said towns; pro- 
vided said towns, respectively, shall donate to said company the 
necessary lauds for right of way, side tracks, switches, and depot 
buildings, not to exceed in each case twenty acres: Provided, that 
said depots shall be erected in the towns of Bonham, Sherman, Pilot 
Point, and Denton upon the grounds now agreed upon and donated 
16—1210 
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to said railroad company by said towns: And provided further, 
that said railway company shall commence the grading of their 
railroad in the county of Denton within ninety days from the pas- 
sage of this act, and shall continuously prosecute the same 
until the said road shal! be graded between the towns of Sher- 
man and Fort Worth; and the said Texas and Pacific Railway 
Company, as the successor of the Southern Pacifie Railroad Com- 
pany, a corporation created by the laws of the State of Texas, 
shall construct its road from its present western terminus at 
Longview, in Upshur county, as now located, through the 
220 =town of Dallas to the point of junction at Fort Worth 
by th. first day of July, 1874; and said Texas and Pacific 
Railway Company shall construct a single-track railroad from the 
said point of junction at Fort Worth westwardly on the most 
practicable route to a point not less than one-fourth nor more than 
one-half mile from the court-house in the town of Weatherford, ta 
Parker county, at which point said company shall establish and 
maintain a freight and passenger depot, provided it shall not be 
obligatory upon said company to go by said town and establish said 
depot, in) the event the sald town of Weatherford fails to vive said 
COulpaby, free of charge, twenty-fivi acres of land, the same to be 
designated by the said company, for the purpose of depot buildings, 
track, sidings, switches, and turnouts, and also give, free of charge, 
the right of way through the said town and a track of twenty-five _ 
acres of land situated on the line of said railroad and within one 
and a half miles of the court-house in said town, and thence west- 
wardly on the most practicable reute to the Rio Grande river, at a 
point in the county of kil Paso Opposite the town of El Paso, tn 
Mexico, and said single-track railroad shall be constructed from the 
sald point of junction at Fort Worth at the rate of one hundre: 
miles per annum until it reaches the Rio Grande river, provide: 
sald road shall be completed and put in running order to the main 
line of the Transeontinental road near Texarkana, or from such 
point on said line as the railroad now being constructed from Little 
Rock to a junction with said Transcontinental road may cross the 
Arkansas State line, the same not being more than seven (7) miles 
north of Texarkana, by January, 1874, and shall build and main- 
tain a depot within one-half mile of the town of Clarksville, in Red 
River county. 

Sec. 2. ‘That the State of Texas hereby grants and donates to the 
said ‘Texas and Pacific Railway Company twenty sections of land, 
of six hundred and forty acres each, for every mile of its road com- 
pleted in good substantial running order in the State of Texas— 

that is to say, on the branch road from Marshall to Jefferson 
221 by August, 1873, and from Jefferson to the main line of the 

Southern Transcontinental road, in Bowie county, and from 
or near Texarkana or to the point of junction of the Transconti- 
nental road, on the Arkansas State line, with the railroad now being 
constructed from Little Rock, thence to Fort Worth and from Long- 
view to Fort Worth and from Fort Worth to the Rio Grande river, 
opposite El Paso, in Mexico, provided the said road shall be con- 
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i structed from Marshall, by Jefferson, on the line hereinbefore desig- 
4 nated, to Sherman by the first day of July, 1874, and the grading 
be commenced in the county of Denton within ninety days from 
the passage of this act and be continuously prosecuted until the said 
crade is finished between Sherman and Fort Worth and the road 
completed and put in running order to Fort Worth by the first day 
of January, 1875, and the road from Longview to Fort Worth shall 
be completed and put in running order by the first day of July, 
IS74, and the single-track road westward from Fort Worth to the 
Rio Grande, after the first day of January, 1875, shall be constructed 
and putin running order at the rate of one hundred miles annually : 
’ And further provided, that should said company fail to complete 
either of its said lines within the manner and time hereinbefore 
prescribed to the point of junction it shall thereafter forfeit all right 
to any donations of land or reservation of lands, except upon its 
completed road, and should said company fail to construct its single 
track westward from the point of junction at Fort Worth in the 
time required it shall forfeit all its rights to donations or reserva- 
tions of land, except upon the portion thereof completed : Provided, 
that in no case shall the State be in any way liable for deficiency 

of vacant domain. 
Sec. 3. That whenever and as often as said Texas and Pacific 
Railway Company shall complete and put in running order a sec- 


! 
| 
| 
: 


Oma . tion of ten miles or more of either line of its road or of its single- 
| track road, as hereinbefore designated, said gcompany shall give 
rr notice thereof to the Governor of the State, and it shall be his duty 
tu appoint some skillful engineer, if there be no State en- 

, 22? gineer, to examine said completed road and make report 


thereon, under oath, to him; it shall then be his duty, if 

the same is shown to have been constructed tn accordance with 

its charter and as required by law, to report the fact to the Commis- 

sioner of the General Land Office; thereupon it shall be the duty 

of the Commissioner of the General Land Office to issue to said 
company twenty certificates for six hundred and forty (640) acres of 

land for each and every mile of road so completed ; that al] land 
certificates that shall issue to said company under the provisions of 

this act shall be located and surveyed in alternate sections—that 1s 
to say, said company shall cause to be surveyed two sections of six 

hundred and forty (640) acres each for each certificate, adjoining, 
and shall return to the General Land Office the field-notes and maps 
of the same, and the Commissioner of the General Land Office shall 
thereupon number said sections so surveyed and shall cause to be 
issued to said company or its assignees patents to the odd sections, 
the even sections being reserved to the State for the school fund: 
Provided, that when fractions of land of a less size than twelve 
hundred and eighty (1,280) acres, by reason of previous surveys, are 
found the same may be located, by virtue of said railroad certificates, 
in equal quantities; and it shall be the duty of the Commissioner 
of the General Land Office to designate the same as other railroad 
certificates and to patent one-half thereof to the company or its 
assignees and one-half to the State, and the residue of said certifi- 
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cates may be, in like manner, located elsewhere, until the same ts 
exhausted, the State veing entitled to one-half of each survey and 
the company to the other half: Provided, that the grant of land 
herein made shall not be construed to give to said company a greater 
number of acres of land than the amount or number of acres, com- 
puted as herein provided, for the number of miles of road within tire 
State of Texas.. 
Sec. 4. That said company shall alienate the lands hereby granted 
and donated, except so far as may be necessary for the ordi- 
223 hary uses and operating said road.as follows, viz: One-fourth 
thereof in eloht years, one-fourth in twelve years, one-fourth 
In sixteen years, and the remaining fourth in twenty years from the 
date of the issuance of the certificates, in such manner that the 
whole of such lands shall Pass out of the hands of said company 
within twenty years after the date of the certificates: Provided, that 
said lands shal] not be alienated LO any other railroad corporation, 
except so far as may be necessary for the proper use and the con- 
ducting of the business of such corporation, hor to any pePrsoll, firi, 
or company in trust for said railroad company, or to any company 
or firm of which any officer or stockholder of said railroad company 
is a member, and the violation of this provision shall work a forfeit- 
ure of the rights conferred by this act,and on failure to comply 
with the provisions of this section and the general laws of the State 
on this subject, or a violation of the provisions of this section or said 
general laws, the said company shall forfeit all right to lands secured 
by this act not alienated as required by law. 

Sec. 5. ‘Phat the public lands heretofore reserved from pre-emp- 
tion, location, and survey for the benefit of the Memphis, El Paso 
and Pacific Railroad Company, in what is known as the Memphis, 
il Paso and Pacific Railroad reservation, and as designated by the 
maps, plats, and field-notes now on file in the General Land Office, 
commencing on the eastern boundary line of the State, in Bowte 
county, and thence westwardly to the 28d meridian of longitude 
west from Washington, are hereby cortinued to be reserved from 
pre-eniption, location, or survey by the holder of any land = certifi- 
cate or other land claim for the benefit of the said Texasand Pacitie 
Railway Company and for the benefit of the school fund ; and where 
the public lands therein have not already been sectionized said 
company shall sectionize the same and return the field-notes and 
maps to the General Land Office, as heretofore required, giving to 
the COM pany the odd section and to the school fund the even see- 

tion ; and said company is hereby authorized to apply any 
224 = of the certificates to which it may be entitled under the pro- 

visions of this act to the odd sections within said reservation : 
Provided, that nothing herein contained shall be so construed as to 
affect or impair the legal rights of third persons: And further pro- 
vided, that this reservation shall continue in force until the first 
dav of January, 1876, and no longer. 

Sec. 6. That the Memphis and El Paso reservation, from the 
twenty-third meridian of longitude west from Washington to the 
Rio Grande river, as designated by the field-notes, maps, and re- 
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ports from the different surveyors of the several land districts of the 
State, on file in the General Land Office, is hereby continued to be 
set aside and reserved from pre-emption, location, and survey for 
the benefit of said Texas and Pacific Railway Company and the 
school fund; and there is also hereby set aside for the same pur- 
pose, out of the publie lands, such additional width of territory on 
each side of the said sixteen miles of reservation as will make eighty 
miles in width from the twenty-third meridian of longitude west to 
the east boundary line of New Mexico and to a point south of the 
southeast corner of said Territory of New Mexico—that is tu say, 
taking the centre line of said Memphis and El Paso reservation and 
extending forty miles on either side thereof, and after reaching the 
sald point south of and opposite to the southeast corner of New 
Mexico the said reservation of the unappropriated public domain is 
hereby continued eighty miles in width, extending westward to the 
Rio Grande and bounded on the north by New Mexico, the same 
to inelude the Memphis and El Paso reservation hereinbefore men- 
tioned, which said reservation, as herein continued aud set apart, 
shall continue to be so reserved and set apart for the purposes herein 
mentioned until the year ISSO and no longer: Provided, that noth- 
Ing in this section contained shall impair or affect the rights of any 
person or persons heretofore legally acquired within said reserva- 
tions: And provided, that the State of Texas shall have the right 
to grant the right of way, not to exceed two hundred feet in width, 
to any other railroad company through-or across said reser- 

225 vation, so long as the fee remains in the State, and to cross 

and connect with the road herein to be constructed. 
Sec. 7. That the Commissioner of the General Land Office shall 


designate upon the maps of his office the reservations herein con- 


tinved and created—from the twenty-third meridian of longitude 
west from Washington to the Rio Grande river. 

Sec. 8. That the certificates of land to which said Texas and Pacifie 
Railway Company may be entitled under the provisions of this act 
shall be located within the reservations hereinbefore continued and 
located, except one thousand certificates, of six hundred and forty 
(640) acres each, to be issued to said company by the Commissioner 
ol the General Land (thce Upon such portion ol the completed road 
as it may designate, and which certificates may be located upon any 
of the public domain of the State subject to location not included 
within said reservations: And provided further, that in case there 
is not a sufficient quantity of unappropriated public lands within 
said reservations to satisfy the remainder of the certificates to which 
said company may be entitled within the corresponding sections 
belonging to the school fund, then and in that event said company 
shall have the right to locate the balance of said certificates, with the 
corresponding sections for the common-school fund, upon any of the 
unappropriated public domain of the State subject to location: Pro- 
vided, that the State of Texas shall not be held responsible for any 
deficit of public lands upon which to locate said certificates, and no 
land certificate issued under the provisions of this act which may 
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not be located by reason of the exhaustion of the public domas jg 


shall ever constitute any claim against the State. id 
Sec. 9. That the above grants, donations, and reservations are] 


made to the said Texas and Pacific Railway Company, a corpora-> 
tion created by an act of the Congress of the United States approved 
March 5d, 1871, as the assignee of and successor to the rights, priv- 
ileges, and franchises of the Southern Transcontinental and 
226 =the Southern Pacific Railroad Companies, corporations cre- 
ated by the laws of Texas, with the intent and distinet under- 
standing that the same shall be accepted by said Texas and Pacifie 
Railway Company tn full satisfaction of any claims for money, bonds, 
or lands to which said company might be entitled under the act 
entitled “An eet to Chceourage the speedy construction of a railway 
through the State of Texas to the Pacific Ocean,” passed May 24th, 
ISTl,and an “An act amendatory of and supplementary thereto,” 
passed November 25th, 1871, or by virtue of the consolidation of 
said ‘Texas and Pacifie Railway Company with the Southern Trans- 
continental Railway Company and the Southern Pacific Railroad . 
Company or by virtue of the charters of either of said railroad com- 3 
panies or by virtue of any railroad franchise granted by the State 
of ‘Texas, purchased or acquired by either of said companies or by 
the Texas and Pacific Railway Company, or by virtue of any gen- 
eral or special law of this State, and in full satisfaction of all claims 
or demands for bonds, lands, or money of said Southern Pacifie and 
Southern Transcontinental Railroad Companies against the State of 
Texas; and said Texas and Pacific Railway Company shall be sub- 
ject to such general laws as may be enacted by the Legislature ap- 
plicable to other railroads construeted within this State, and that 
all the property of the said corporations or either of them now or 
hereafter situated in this State shall be hereafter subject to taxation ) 
by the laws of this State. 
Sec. 10. That all railroads in this State constructed or that may 
be hereafter constructed to intersect said Texas Pacific railroad shall 
have a right to connect with that line; that no discrimination in 
regard to charges for freiglit or passengers or in any other matter 
shall be made by said Texas Pacitie Railroad Company against 
any of the said connecting roads, but that the charges per mile as to 
passengers and freight passing from the said Texas Pacific railroad 
over any of said connecting roads or passing from any of said con- 
necting roads over any part of said Texas Pacitie railroad 
227 ~— shall be governed and controlled by the laws of this State 4 
how or hereafter to be enacted : Provided, that sald connect- 
ing road or roads shall not discriminate in their charges for freight 
and passengers against said Texas and Pacific Railway Company, 
but shall Carry the same at the same rates and charges as said rail- 
road company or companies carry theirown freight and passengers; 
and said railroad company shall not have the right or power to con- 
solidate with or sell, rent, or lease the same to any other railroad in 
this State, or to purchase or lease nor enter into any combination 
in the nature of a partnership with any railroad in this State run- 
ning parallel with the said Texas and Pacific railroad or in the 


——- ae — 


THE SOUTHERN PACIFIC CO. 4127 


same general direction that would in any way or manner give said 
company the power or right to control the rates of freight and pas- 
sage on said road so purchased or leased; and should the provis- 
ious of this section be violated by said company it shall work a 
forfeiture of the rights and privileges herein granted. 

Sec. 11. That said Texas and Pacific Railway Company, by their 
board of directors, shall, within fifteen days from the date of ap- 
proval of this act, signify to the Governor, by telegraph or other- 
wise, the acceptance or rejection of the terms and conditions of this 
act, and within thirty days from the date of approval of this act 
shall file a formal acceptance or rejection of the same with the sec- 
retary of state of the State of Texas. 

Sec. 12. That all laws and parts of laws in conflict or inconsistent 
with the terms and provisions of this act be, and the same are 
hereby, repealed. 

Sec. 13. That this act take effect and be in force from and after 
its passage. 

Passed May 2d, 1875. 


IIS (Act of the Legislatur of Texas Approve d April OU, 1874.) 


An act to extend the time for the construction of works of internal 
improvement. 


Whereas, by reason of the financial crisis and the stringency of 
the money markets of the United States, many important works of 
internal improvement bave been delayed, and in order to grant 
such reasonable extension of time as the circumstances seem to re- 
quire— 

Section 1. Be it enacted by the Legislature of the State of Texas, 
That the limitation of time required by their respective charters and 
laws of the State for the completion of any works of internal im- 
provement or particular sections or parts thereof be, and the same 
is hereby, extended and enlarged for the term of twelve months in 
addition to that piven in their charters or laws for the coinpletion 
cf the same: Provided, that nothing in this act shall be so construed 
“us to revive any charter heretofore forfeited: Provided, that this act 
shall not revive any right to subsidy of lands, money, or bonds now 
lapsed or forfeited by reason of non-compiiance by any company 
with the terms of its charter or law by reason of which said com- 
pany is entitled to any subsidy of money, land, or bonds: And pro- 
vided further, that any right of any company not now lapsed or for- 
feited is by this act extended, provided the railway company known 
as the Galveston, Harrisburg and San Antonio Railway Company, 
chartered by an act passed July 27, A. D. 1870, shall not be entitled 
to the benefits of this act unless it shall build its road through the 
town of Seguin and establish and maintain a freight and passenger 
depot within one-half mile of the court-house, in said town: Pro- 

vided, that the Gulf, Colorado and Santa Fe Railroad Company 
229 shall not be entitled to the benefits and provisions of this act 
unless said company shall run and establish a depot withina 
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half mile of the towns of Gatesville, in Coryell county ; Hamilton, 
in Hamilton county, and Comanche, in Comanche county. 

Sec. 2.° That this act shall take effect and be in force from and 
after its passage. 


R. b. HUBBARD, 
President of the Senate. 
GUY M. BRYAN, 
Np he yr of the Hlouse of Repri sentatives. 
Approvea April 50, 1874. 
RI ‘| [ A RD cr iy Ke Grovernor. 


(Ae of the Legislature of Texas, Mareh 1d, IS75.) 


An act to extend the time for the construction of works of internal! 


Improvement. 
Section J. Be it enacted by the Legislature of the State of Texas, 
That the limitation of time required by their respective charters 
and laws of the State for the completion of any works of internat 


Improvement or particuiar sections or parts thereof be, and the same. 


is hereby, extended and enlarged fer the term of twelve months in 
addition to that given in their charters or laws for the completion of 
the same: Provided, that this act shall not revive any right to sub- 


sidy of lands or money or bonds now lapsed or forfeited bv reason of 


non-compliance by any company with the terms of its charter or 
laws by reason of which said company is entitled to any subsidy 

of money, land, or bonds; And provided further, that any 
230 right of any company not now lapsed or forfeited is by this 

act extended: Provided, that the extension herein granted 
shall not apply to any railroad or other work of internal improve- 
ment which shall not construct as much us five miles of their road 
within the time now preseribed by their charters or the general law 
granting an extension of one years time, passed at the first session 
of the fourteenth Legislature: Provided further, that this act shall 
not apply to any railway company in whose favor any special act 
may be passed extending the tine of construction at the present ses- 
sion of the Legislature: Provided, that within twelve months after 
the completion Ol the southern line of the fs Texas Pacitie railroad c 
to Fort Worth, in Tarrant county, that said company shall build, 


equip, and put in running order their said road to the town of 


Weatherford, in Parker county, and shall build, equip, and put in 
ruuning order forty miles every twelve months thereatter or eighty 
miles each two years until the same reaches the Rio Grande river: 
Provided further, that the “Texas Pacitic Railroad Company ” shall 
have but six months additional time, as now preseribed by thei 
charter or other general law granting extensions of time to works 
of internal Improvement, approved April 30, A. D. 1874, on tha 
part of their line between Lagle Ford and Fort Worth and between 
Brookston and ‘Texarkana’ And provided further, that said com- 
pany shall construct and put in running order as much as twenty 


miles of road between Brookston and ‘Texarkana by the first day of 
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November, A. D. 1875: Provided, that if the Houston and Great 
Northern Railroad Cotapany shall accept the benefits of this act 
that said company is hereby required to build their road to the town 
of Clarksville, in Red River county, as contemplated by their 
charter: Provided, that the company shall build forty miles of the 
Transcontinental Braneh by the first day of March, 1877, and a like 
amount of forty miles each year until they make the junction at 
Fort Worth, in Tarrant county: Provided, that the provisions of 
this act shall not apply to the International Railroad Com- 
231 pany so as to give said company any longer time for the con- 
struction of its road than allowed by the act passed at this 
session adjusting the difference between said company and the State 
of Texas. 
Sec. 2. That this act shall take effeet and be in force from and 
after its passage. 
kh. B. HUBBARD, 
President of the Senate. 
GUY M. BRYAN, 
Speaker of the llouse of Representatives. 


Approved March 15, 1875. 
RICHARD COKE, Governor. 


An ordinance adopted by the constitutional cofvention of the State 
of ‘Texas Septem ber 6, 1875, in relation to railroads. 


Be it ordained by the people of Texas in convention assembled, 
That in view of the financial misfortunes now existing no railroad 
company chartered or holding graats under this State which has 
heretofore organized and commenced work in good faith shall be 
considered as having lost any of its rights, privileges, or grants prior 
to the close of the next session of the Legislature of this State by 
virtue of lapse of time between now and that time; and said Legis- 
lature shall have the power, if deemed compatible with the public 
interest, to graut such relief in time as may be deemed best for the 
interests of the State: Provided, that this ordinance shall not be so 
coustrued as to relieve railroad companies from compliance with the 
conditions contained in article 10 of the constitution in relation to 
railroads. 
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Act of Texas Legislature, February 16, 1852, incorporating 
2exas Western Ratiroad Company... ..nccscecncercsccsenee 2) 

Act of Texas Legislature, August 16, 1856, amending caption 
and Ist and 16th sections of act incorporating Texas West- 
ern Railroad Company,changing the name to Southern Pacitie 


“> 
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Texas AND Pactric RAILROAD Co. 
ere 


Us. 


SOUTHERN Paciric Raitway Co. 


Transcript of appeal filed February 18th, 1889. 


>, 


— a | 


THE SOUTHERN PACIFIC Cv. 


Assignment of Errors. Filed March 14th, 1889. 


Texas AND Pactrric Raitway Co. e¢ al. 
vs. No. 103837. 
SouTHERN Paciric CoMPANY. 


And now comes plaintiffs, appellants, and assign for error in the 
judgment of the lower court: 

First. The court below erred in sustaining the exceptions of de- 
fendant. 

Second. The court below erred in dismissing the suit. 

Third. The court below erred in holding that the agreement sued 
Upon Was illegal or contrary to public policy. 

Fourth. The court below erred in holding that the contract sued 
on violated the constitution of Texas of 1876. 

Fifth. The court erred in holding that the contract sued on was 
affected or terminated by the act of Congress of Feb. 14th, 1887, 
commonly called the interstate commerce uct. 

Sixth. The court below erred in holding that the contract sued on 
violated the constitution of Texas, and it appearing that said con- 
tract largely concerned interstate commerce, the Texas constitu- 
tion, as so applied by said court below, violates article one, section 
eight, paragraphs three and seven, of the Constitution of the United 
States, conferring on the Congress the power to regulate commerce 
among the several States and to establish post roads. 

Seventh. The court below erred in holding that the contract sued 
Ol} violated the constitution of ‘Texas of IS76, and it appearing that 
the Texas and Pacific railway was incorporated by acts of Congress 
of 1871 and other acts prior to 1876, and had also contract rights 
conferred on it by the Legislature of the State of Texas prior to 1876, 
the said constitution of ‘Texas, as applied by the court below, vio- 
lates article one, section ten, paragraph one, of the Constitution of 

the United States, forbidding a State to pass any law impair- 
237  ~=ing the obligation of contracts. 

And for these and other errors apparent on the face of the 
record appellants pray that the Judgment of the lower court be re- 
versed and the exceptions of the defendant overruled and the cause 
remanded, and for general relief. 
(Signed ) 


HOWE axnp PRENTISS, Alt’ys. 


Answer to Appeal. Filed March 27th, 1889. 


Texas AND Paciric RAILWAY Co.) 
vs. No. 10337. 
SOUTHERN Paciric Co. 

Now into court, through their undersigned counsel, comes the 
Southern Pacifie Co., appellee herein, and for answer to the appeal 
herein taken by the plaintiffs and appellants from the judgment 
herein rendered against them says that there is no error in the said 
judgment. 
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Wherefore, answering said appeal, respondents pray that the judg- 
ment appealed froin be affirmed with costs, and for general relief. 
(Signed) LEOVY & BLAIR, 
Attys for Defendant and Ap-ell. 
Continuance. 
Extract from the Minutes of April 12th, 1889. 
The court was duly opened pursuant to adjournment. : 
Present: Their honors Edward Bermudez, chief justice; 7 
238 = Felix P. Poche, Charles KE. Fenner, associate justices ; Lynn > 


5. Watkins, Samuel MckEnery, associate Justices. 


Texas AND Paciric R. R. Co. ) 
VS. . No. 10337. 
SouTneERN Paciric R. R. Co. J 


This case was called for trial, and, after hearing part argument 
of counsel, the same was continued for further argument. 


Continuance. 
Extract from the Minutes of April 15th, 1889, 


The court was duly opened pursuant to adjournment. uy 
Present: Their honors Edward Bermudez, chief justice; Felix P. 

Poche, Charles Ek. Fenner, Lynn B. Watkins, Samuel D. Meknervy, 

associate justices. 


Texas AND Pacitric Raitway Co. 
Ds, » No. 10337. 


SouTHERN Pacrric R. R. Co. | 


This case, continued from yesterday for further argument, was 
called for trial, and, after hearing argument of W. W. Howe, Esq., 
of counsel for plaintiff and appellant, and J. P. Blair, Esq., for ce- 
fendant and appellee, same was continued to Monday for further 
argument. 


Submission. 
lixtract from the Minutes of April 15th, 1889. 


The court was duly opened pursuant to adjournment. 
239 Present: Their honors Edward Bermudez, chief justic 
Felix P. Poche, Charles E. Fenner, Lynn B. Watkins, Samuel 
1). MekEnery, assoclate justices. 


Texas AND Paciric R. R. Co. ) 
rs. No. 10837. 


SOUTHERN Paciric R. R. Co. } 


This case, continued from Saturday, April 15th, 1SS9, for further 
argument, was called for trial, and, after hearing argument of 


PACIFIC CO 


SOUTHERN 


- . 
Pilk 
* 


Thomas J. Semmes, Esq., of counsel for plaintiff and appellant, om 
same was taken under advisement by the court. 


Judgment and Decree. 
Extract from the Minutes of November 18th, 1889. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles E. Fenner, Lynn Bb. Watkins, Samuel D. McEnery, 
associate Justices. 

His honor Mr. Justice Poche, pronounced the opinion of the court 
in the following case: 


Texas AND Paciric R. R. Co. ) 
Us. » No. 10537. 
SouTHERN Paciric R. R. Co. J 
Appeal from the civil district court, parish of Orleans. 


Judgment affirmed. 


240 Reasons for Judgment. 
Supreme Court of Louisiana. 
CLERK'S Orrice, NEW ORLEANS, LA., November 18th, 1889. 


THe Texas AnD Pactric RaAtILway CoMPANY 
versus +No. 10337. 
THe SouTHerNn Pactric CoMPAny. ( 
Mr. Justice Pocne : 

Plaintiffs object is to enforce specifie performance of one of the 
stipulations contained Ina contract or agreement executed by the 
two corporations on the 26th of November, 1SS1, and modified or 
amended on the 18th of February, 1855. 

The agreement was entered into on the one part by several rail- 
road companies operating in the States of Texas and Louisiana, then 
controlled and therein * name dae by Collis P. Huntington, of the 

city of New York, and on the other part by several similar corpora- 
tions, also operating in Texas and in Louisiana, then under the con- 
trol of Jay Gould, of the city of New York, and who therein acted in 
behalf of said companies. 

The expressed object of the contract was to adjust certain differ- 
ences existing between the companies represented by Huntington and 
those represented by Gould, and to put af an end to existing litiga- 
tion growing out of such differences and difficulties. Hence the in- 
strument signed by the parties and the amendment thereto subse- 
quently made contained numerous s ‘tipulations intended to ‘carry 

out the object proposed, and all having apparently been exe- 
241 cuted save one, which is the subjects matter of this contro- 
versy. ‘That feature of the contract is in the following words: 
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Wherefore, answering said appeal, respondents pray that the judg- 
ment appealed from be affirmed with costs, and for general relief. 
(Signed) LEOVY & BLAIR, 
Alt’ys for Defendant and Ap-ell. 
Continuance. 
ixtract from the Minutes of April 12th, 1889. 
The court was duly opened pursuant to adjournment. : 
Present: Their honors Edward Bermudez, chief justice ; — 
238 Felix P. Poche, Charles KE. Fenner, associate justices; Lynn ~ _ m 


b. Watkins, Samuel Mecknery, associate justices. 


Texas AND Paciric R. R. Co. 
Us. >No. 103837. 
SoutuerN Paciric R. R. Co. J 
This case was called for trial, and, after hearing part argument 


of coutrss], the same was continued for further argument. 


es 


% Continuance. 


Extract from the Minutes of April 15th, 1889. 
The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles Ek. Fenner, Lynn B. Watkins, Samuel D. Mcknery, 
associate Justices. 


ri 


Texas AND Paciric RAILWAY Co.) 
vs. > No. 103837. 


SouTHERN Paciric R. R. Co. j 


This case, continued from yesterday for further argument, was 
called for trial, and, after hearing argument of W. W. Howe, Esq., 
of counsel for plaintiff and appellant, and J. P. Blair, Esq., for de- 
fendant and appellee, same was continued to Monday for further 
argument. 


Submission. 
Ixtract from the Minutes of April 15th, 1889. 


The court was duly opened pursuant to adjournment. 
239 Present: Their bonors Edward Bermudez, chief justice ; 
Felix P. Poche, Charles E. Fenner, Lynn B. Watkins, Samuel 
D. MeEnery, associate justices. | 


Texas AND Paciric R. R. Co. ) 
rg. > Nv. 10837. 
SOUTHERN Paciric. R. R. Co. 


This case, continued from Saturday, April 13th, 1889, for further 
argument, was called for trial, and, after hearing argument of 


* 


associate justices. 
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Thomas J. Semmes, Esq., of counsel for plaintiff and appellant, = 
sume was taken under advisement by the court. 


Judgment and Decree. 
Extract from the Minutes of November 18th, 1889. 


The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles E. Fenner, Lynn B. Watkins, Samuel D. McEnery, 


His honor Mr. Justice Poche, pronounced the opinion of the court 
in the following case: 


Texas AND Paciric R. R. Co. ) 
Us. » No. 10337. 
SouTHERN Paciric R. Rh. Co 
Appeal from the civil district court, parish of Orleans. 


Judgment aflirmed. 


240 Reasons fi por Judgment. 
Supreme Court of Louisiana. 
CLERK’s Orrice, NEW ORLEANS, LaA., November 18th, 1889. 


The Texas AND Paciric Rattway Company 
VETSUS » No. 10337 
THe SouTHeERN Paciric Company. 


Mr. Justice Pocne: 

Plaintiffs object is to enforce specific performance of one of the 
stipulations contained in a contract or agreement executed by the 
two corporations on the 26th of November, ISS1, and modified or 
amended on the 18th of February, 1855. 

The agreement was entered into on the one part by several rail- 
road com) anies Ope rating in the States of Texas and Louisiana, then 
controlled and therein represented by Collis P. Huntington, of the 
city of New York, and on the other part by several similar COrporia- 
tions, also operating in Texas and in Louisiana, then under the con- 
trol of Jay Gould, of the city of New York, and who therein acted in 
behalf of said companies. 

The expressed object of the contract was to adjust certain differ- 
ences existing between the companies re presented by Huntington and 
those represented by Crould. and LO put afan end Lo existing litiga- 
tion growing out of such differences and difficulties. Hence the in- 
strument signed by the parties and the amendment thereto subse- 
quently Ii ade cont ained humerous :! stipulations inte nded to carry 

out the object proposed, and all having apparently been exe- 
241 cuted save one, which is the subject-1 inatter of this contro- 
versy. That feature of the contract is in the following words: 


Mutual agreement to “pool” 


[tis further mutually agreed that all unconsigned business, mean- 
ing all business whereof the route has not been designated in ad- 
vance destined for points west of [cl Paso, received by the said Texas 
and Pacifie Railway Company, shall be turned over to the Galveston, 
Harrisburg and San Antonio Railway Company at the junction or 
to the Southern Pacific Railroad Company at El Paso, as the case 
‘unconsigned ” business received by the 
Southern Pacific companies and destined to places east of the “ june- 
tion ” reached by the Texas and Pacific railway and its connections 
north of Shreveport, La., and west of the Mississippi river, shall be 
delivered to the Texas and Pacific Railway Company at the “ june- 
” or at El Paso, as the case may be. 
business passing over either of these roads between E] Paso or the 
junction and New Orleans shall be divided equally, and the gross 


may be: 
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New Orleans and Galveston traftie 


and not to discriminate against Missouri termini. 


and 


all such 


‘ 


The gross earnings on all 


earnings on all business passing over either of these roads between 


iol Paso or the:junetion and Galveston shall be divided on the basis 
of two-thirds thereof to the Galveston, Harrisburg and San Antonio 
Railway Company and its connections and one-third thereof to the 
Texas and Pacific Railway Company and _ its connections, and the 
agents are to divide, as nearly as possible, such business between the 
two through lines, so that each shall do the proportion of business 
above allotted. 


In the event that either of the said companies of the one party, at 
either of the termini 
neglect or refuse for any cause to take the business and to perform 


the said service in the proportions above named, the com- 
pany or companies of the other party shail be 


94 


herein mentioned, shall be unable or shall 


fol . 
at i1vbertv, So 


long as such disability continues, to take such business and 
perform said service, and shall be entitled to receive the compensa- 
tion thereof. 
The Texas and Pacific Railway Company, the Missouri Pacifie 
Railway Company, the Missouri, Kansas and Texas Railway Com- 


pany, the St. Louls, Iron Mountain and Southern Railway Com- 


pany, the International and Great Northern Railroad Company, and 
the Galveston, Houston and Henderson Railroad Company shall 


severally take the through business any of them may have to do 


under this agreement between El Pasoand any point on the Missis- 
sippi river, without any discrimination as to rate or otherwise in 
favor of any line, road, or transportation company and with equal 
dispateh, and this provision applies to business destined to or com- 
ing from any railroad east of the Mississippi river. 


There shall be no discrimination as to loeal business by any of 


the roads of either of the parties as against those of the other party, 
it being understood that the term “ 
this agreement, applies to traflie carried to and from terminal, com- 
and any point upon the lines of the 


mon, or competitive points; | 
railways of the parties hereto that may be reached directly or indi-: 


through business,” as used in 
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rectly by any railroad competitive to either of said roads is under- 
stood to be a competitive point. 

The amendment of February, 1885, in so far as this section of the 
contract is affected, provides a different mode of dividing the earn- 
ings. It also extends the traflic covered by the agreement to all the 
business between New Orleans and El Paso on the one hand and 
Galveston and El Paso on the other, whether the traffic originated 
at these points or not. 

Among other stipulations which have no bearing on the issues 
herein involved the amendment contained the following moditica- 
tion : 

“It isa part of the agreement of the parties hereto that, in 

243 consideration of the premises, the said party of the second 

part and his associates and the companies on whose behalf he 

executed the said agreement of November 26th, 1881, release the said 

party of the first part and his associates and the companies on whose 

behalf he executed such agreement from all claims down to Novem- 
ber Ist, 1SS4, arising under article VI of said agreement.” 

Ptaintifs demand is based exclusively on the section hereinabove 
transcribed, and embraces three separate claims growing therefrom. 
Its object is to recover the excess of earnings realized by the defend- 
ant company from the first of November, 1884, to March 31, 1887, 
alleged to amount, as shown by deicndant’s reports made from 
month to month during that space of time, to the sum of $350,717.78 ; 
a similar excess, alleged to amount to $200,000, from March 31,1887, 
to January, 1SSS, during which time defendant made no report, the 
defendant having ceased and refused to further report or account 
after March, 1SS7; and it urges an additional claim of $5,859.47 for 
an excess of earnings in its favor in the operation of certain lines of 
railroads in New Mexico and Arizona, thus footing up the claim at 
the aggregate sum of $696,577.27; and plaintiff's demand finally 
covers such additional claims growing out of the contract in suit as 
may be discovered and ascertained on trial. 

lor defence the following exceptions were pleaded : 

Ist. That the contract sued upon, being a railway pool between 
competing railroad companies to divide between them their earn- 
ings from competitive traffic, is illegal, for the reason that it is in- 
jurious to public interests and contrary to public policy, and hence 
it cannot be enforced by a court of justice. 

2d. That the contract was forbidden by the provisions of the con- 
stitution of the State of ‘Texas in force at the time that it was en- 
tered into, 

od. That if even valid the contract was terminated by the 

244 provisions of an act of the Congress of the United States, ap- 

proved February 4, 1887, entitled “An act to regulate com- 

merce,” which went into eifect on the 5rd of April, 1887, and is gen- 
erally known as the interstate commerce act. 

The judgment below was in favor of the defendant, and plaintiff 
appeals. 

A point which overshadows the discussion of all three of the ex- 
ceptions Is made by plaintiff's counsel, who contends that, the agree- 
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ment between the parties having been sanctioned by a deeree of the 
courts In which the litigation adjusted between the railroad com- 
panies was pending, it has now acquired the force and effect of the 
thing adjudged, and hence it cannot be attacked collaterally. 

As a general proposition of law the contention is unquestionably 
correct. Civil Code, art. 3078; Adle v. Prudhomme, 16 An., 543: 
Rabun v. Pierson, 25 An., 696; Oglesby v. Attrill, 105 U. S. Re- 
ports. 

But from the very nature of the principle as shown by the au- 
thorities cited it appears clearly that those matters only which were 
covered by, and included in the compromise or agreement are af- 
fected as things adjudged as a result of the adjustment, even when 
the same is subsequent- sanctioned or confirmed by the judgment of 
a competent court. 7 

The rule invoked applies to matters of pre-existing differences 
which are settled and compromised, and not to agreements or con- 
tracts for future action and execution. 

Undoubtedly the attempt of either party to the “ Gould-Hunting- 
ton” agreement to avoid collaterally the effect of the adjustment of 
any contentious matter or of any litigious rights involved in litiga- 
tion hitherto pending and which has been in terms settled by the 
compromise would have been defeated by the simple application of 

the principle now under consideration. But the subject- 
245 matter of article 6 of the agreement which is now In suit was 

not a subject of contention between the parties, either as a 
difference or in the shape of any pending litigation at the time that 
the agreement was entered into. In fact it had no existence before, 
and was only brought into being or life by the contract of Novem- 
ber 26, 1851, and it had no reference to the past, but its whole op- 
eration or effect was intended exclusively for the future. 

This was manifestly the understanding of all the parties at the 
time. It shaped the action of their counsel whvu thereafter inveked 
judicial contirmation of the adjustment, and it was the sole guide of 
tue court when it rendered the decree now set uy} as Tes adjudicata 
touching all matters and stipulations contained in the “Gould-Hunt- 
ington” agreement. 

li: formulating its decree the court was eareful to enumerate in 
detail all the htigious matters which were in suit between the sev- 
eral railroad companies which had participated in the adjustment 
and which were parties to ligation then pending before the court, 
and it requires no argument to show that no other matters or stipu- 
lations in the advreement were n any Way or degree atfeeted by the 
judgment then rendered. : 

‘To clear away any doubt which might thereafter exist or — unsug- 
gested as to the precise meauing, bearing, Intent, and effect of the 
judgment rendered, the court made the following explanation of its 
own decree as part of said decree : 

“The aforesaid decree is made to carry out the provision in this 
behalf of said agreement, dated November 26,1581, which is hereby 
made a part of this decree, and by consent of the parties and upon 
consideration by the court is hereby ordered and decreed to be 


ts 
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binding upon each and all the parties hereto in all its stipulations 
and agreements as therein shown, and said decree does not other- 
wise affect or interfere with the provisions of said agreement.” (Italics 
are ours.) 
246 Hence we conclude and we hold that the stipulations of 
article 6 of the “ Gould-Huntington agreement” have not the 
force and effect of the thing adjudged, and that they are lawfully 
liable to attack in the mode and manner herein adopted by the de- 
fendant corporation. 

This conclusion is of course mainly predicated on the theory, 
fairly deducible from the record itself, that the agreement in its en- 
tirety dces not evidence a single and connected contract, depending 
on all its parts and stipulations for a proper execution as an effect 
flowing from the unity of the contract, but that the instrument in 
its shape was used as a means to facilitate the execution by two rep- 
resentatives of numerous obligors and distinet obligees of a series of 
varied and distinct contracts. 

As controlling and representing the varied interests of a cluster 
of railroad companies, Huntington acted in behalf of the following 
corporations: “ The. Southern Pacitie Railroad Company of Califor- 
nia, the Southern Pacifie Railroad Company of New Mexico, and the 
Southern Pacific Railroad Company of Arizona, the Galveston, Har- 
risburg and San Antonio Railway Company, the Texas and New 
Orleans Railroad Company, and the Louisiana Western Railroad 
Company.” And Gould, clothed with corresponding authority from 
his system of roads, stipulated in behalf and in the name of the fol- 
lowing companies: “ The Texas and Pacific Railway Company, the 
International and Great Northern Railroad Company, the Missouri 
Pacific Railway Company, the Missouri, Kansas and ‘Texas Railway 
Company,and the St. Louis, ron Mountain and Southern Railroad 
Company.” 

[n this connection the record shows to our entire satisfaction that 
the parties themselves did not understand that the instrument was 
intended to evidence a single connected contract, as appears from 
the following stipulation : 

“The foregoing agreement shall be submitted by the respective 

parties thereto to the several boards of directors which they 
247s respectively represent,and the same shall be accepted, adopted, 

ratified, confirmed, made, and declared by said several boards 
of directors to be the act and contract of their res pective corporations 
so far as the same affects them respectively.” 

And the same understanding appears in yet bolder relief from 
the language used in the following clause: 

“It is understood that either or any of the said several railroad 
companies, parties to this agreement, may maintain any action, 
either at law or in equity, against either, any, or all of the other 
companies, parties to this agreement, to protect any right secured 
by this agreement, to specifically enforce the same, or to recover 
damages tor the breach of any stipulation in this agreement affeet- 
ing its interests, and that no objection shall be had or taken to any 
such action by reason of the non-joinder of the parties as plaintiffs, 
1S—1210 
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and all clauses in this agreement contained are to be so construed 
us to secure this right.” 

The parties have thus construed their own contract and have 
themselves qualified their agreement In a manner which com- 
pletely refutes the argument of plaintiff's counsel in the present 
case. 

It is true that by the act of incorporation in 1884, which created 
the defendant company in its present autonomy, all the corpora- 
tions which were there represented by Huntington, with the excep- 
tion of the Southern Pacifie Railroad Company of California, of Art- 
zona, and of New Mexico, have been fused into and were made parts 
of the same system known as the “Southern Pacific Company ;” but 
this does not alter the nature and legal effect of the original Coll- 
tract as executed and understood by the original parties to the 
agreement. | 

That it was so understood is made manifest by a clause inserted 
in the amendment of the agreement under date of February 16, 
1885, which stipulates,as was done in the original contract, that the 


modifications then made were to be submitted for adoption 3 


245 and ratification to the respective boards of directors of the 
companies represented respectively by Huntington and by 
Gould. 

We feel, therefore, fully warranted to treat and discuss article 6 
now in suit asa complete and independent contract, with a sole 
consideration, Which was the mutual advantage to be derived there- 
from by the companies to be affected thereby. The clause or con- 
tract, as shaped, has reference to no other portion of the agreement, 
which is complete for the purposes originally contemplated without 
the contract contained in that clause, as complete as the contract 
formulated in the section stands without any reference to any or all 


of the other provisions of the agreement, Ih discussing that article: 


we have, therefore, no concern with any of the concessions made 


mutually by the parties to the agreement as considerations for other 


matters specified or other advantages jilted or obtained by the par- 
ties respectively in other portions of the agreement. 
We shall now discuss the real nature and legal effect of the con- 
tract evidenced by article 6 of the “ Gould-IHuntington ” agreement. 
It appears from the record, including evidence taken on the trial 
of the exceptions, that the systems of railroad companies made par- 
ties, respectively, to the proposed agreement had each a through and 


complete line of communication absolutely independent of each- 


other, except as hereafter stated, from El Paso to Galveston and from 
FE} Paso to New Orleans, the points of traftic for which the earnings 
of the contracting parties were to be divided. From El Paso to New 
Orleans the Texas and Pacific, plaintiff herein, had a continuous 
line of communication of itself, and from El Paso to Galveston its 
means of communication were by its own line from El Paso to Min- 
neola,and thence by the International and Great Northern Railroad 
Company, connecting with the Galveston, Houston and Henderson 


Railway Company, two of the companies controlled and represented: 


by Jay Gould. 


oo 
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The communication of the Southern Pacific, defendant 
249 herein, between El Paso and Galveston was by means of the 
Galveston, Harrisburg and San Antonio Railway Company 
and the Galveston, Houston and Henderson Railroad C ompany and 
its means of communication between El Paso and New Orleans were 
through the lines of the Galveston, Harrisburg and San Antonio, 
the Texas and New Orleans, the Louisiana Western, and the Mor- 
gan’s Louisiana and Texas Railway Companies, all then controlled 
by Huntington and now parts of the Sonthern Pacific system. The 
only parcels or portions of the through lines between either of the 
three points of traffic used in common by the two systems are a line 
of 0 miles east of El Paso and a short line between Galveston and 
llouston, and the rights of the parties to the use of these two lines 
were secured in the agreement of November, 1881, in two separate 
and distinet stipulations outside and entirely and safely independent 
of article 6, now under discussion. There is no contention here as 
to the free exercise of that right. 

Now, as at certain points, both in ‘Texas and in Louisiana, it ap- 
pears that the respective lines of the plaintiff’s and of the defend- 
ant’s systems of roads are very far apart, there is no pretension that 
they are parallel roads, but from the record, as shown by the fore- 
going statement, it appears very clearly that for the tratlic between 
El Paso and New Orleans and between El Paso and Galveston they 
were unquestionably competing lines. 

It cannot be Joubted that ship pers who desired, without the exist- 
ence of the agreement contained In article 6, to consign goods either 
from El Paso to New Orleans or the reverse had the option to select 
either of the two lines in accordance with the most favorable terms 
which he could obtain from either. He would then have had the 
advantage of the natural competition existing between the two rival 
systems; but under the effect of the arrangement now under dis- 
cussion the shipper could derive no advantage as a result of his 

choice between the two, as the terms would be the same with 
250 ~~ either or both. It is therefore too clear for further argument 

or illustration that the first, the lasting, and inevitable result 
of the agreement to the public was to stifle competition; and as 
competition is the life of trade the effect of the contract must neces- 
sarily and inevitably have been injurious to public interests, and 
hence it was contrary to public policy. 

We have been at great pains aud have devoted long and tedious 
labor to examine all the authorjties, consisting mainly of decisions 
rendered on this point by courts of last resort in this country, which 
were submitted to us by counsel in this case,and we reach the con- 
clusion that American jurisprudence has firmly settled the doctrine 
that all contracts which have a palpable tendency to stifle competi- 
—_ either in the market value of commodities or in the carriage 

‘ trans} ortation of such commodities, are contrary to public policy, 
wel are therefore incapable of conferring upou the parties thereto 
any rights which a court of jus stice can recc yenize or enforee. 

A reference to some — the leading and most pointed authorities 
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on the subject may not be out of place in this opinion, notwithstand- | ? 
ing its formidable length. 

In the case of Hooker v. Vandewater, 4 Denio, p. 349, the court 
had to consider a contract between the proprietors of several lines 

: of canal-boats, who had agreed to establish fixed rates of freight and 
passage for a certain season, and to divide the net earnings among 
themselves according to fixed rules. The attempt of one of the con- 
tracting parties to enforce the agreement against a recalcitrant mem- 
ber of the combination was discountenaneced. True, the contracts 
fell under the ban of a special statute of the State, but the court 
nevertheless took occasion to sanction the general principle which 
underlies our conclusions in this ease. The court said: 

“Tt is a general proposition that an agreement to do an unlawful 

act cannot be supported at law, that no right of action can 
21 spring out of an illegal contract; and this rule applies not 

only when the contract is expressly illegal, but whenever It Is - 
opposed to public policy or founded on an immoral -consideration, 
the maxim being ectempo causa non anritur actio.” 

[n the case of Stanton v. Allen, 5 Denio, p. 434, the court refused 
its aid to enforce the payment of a promissory note growing out of 
transactions predicated on a similar contract on the ground that such 
a contract cannot receive judicial sanetion. We cull the following 
language from that opinion: “Though the branch of the law relat- A 
ing to public policy is liable to be misunderstood and extended be- ” 
yond its proper dimensions, still it must not on that account be = 
neglected or disparaged. The rule that contracts and agreements r 
are vold when contrary to public policy, when properly understood ) 
and applied, is one of the great preservative principles of a State.” 
And referring to the case herein previously quoted the court said: 
“That decision being conclusive on the main point in the present 
ase, | might have rested Upon that authority alone if | had not SU}p- 
posed that the oceasion ealled for an opinion as to the legality of 
such an association upon the principles of the common law.” 

[In Ohio an association of salt manufacturers entered into a com- 
bination for the purpose of selling and transporting that commodity. | 
The court refused its aid to enforee its conditions, saying, among: 
other things, “the clear tendeney of such an agreement is to es- 
tablish a monopoly and to destroy competition in trade, and for that: 
reason, on grounds of public policy, courts will not aid in its enforce- - 
ment. It is no answer to say that competition in the salt trade was 
not in fact destroyed or that the price of the commodity was not un-- 
reasonably advanced. Courts will not stop to inquire as to the de- 
gree of Injury inflicted upon the public. It is enough to know that 
the inevitable tendeney of sueh contracts is injurious to the public.” 

Sault Co. vs. Guthrie, 55 Ohio, 666. : 


The doctrine finds additional support and sanction from 
the following authorities: 

Gibbs v. Baltimore, 150 U.S., p. 408, in which the court took oe- 

easion to set down a rule peculiarly applicable to pooling arrange- 

ments between competing railroad companies, which are universally 
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recognized and treated in jurisprudence as quasi-public corporations. 
The learned chief justice, as the organ of the court, said with great 
clearness and terseness : 

“ Hence, while it is justly urged that those rules which say that a 
given contract Is against pub lie policy should not be arbitrarily ex- 
tended so as to interfere with the freedom of contracts * ° ° 
yet in the instance of business of such character that it presum: ably 
cunnot be restricted to any extent whatever without prejudice to the 
public interest courts decline to enforee or sustain contracts impos- 
Ing such restraint, however impartial, because In contravention of 
public poliey.” See also Woodstock Co. v. Extension Co., 129 U.S., 
644; Morris v. Barelay, 68 Pa. State, 175; Arriot & a/.v. Canal Co., 68 
N. Y., 558; Craft v. MeConoughty, 79 IL, 346 (22 An. Reports, 7 1): 
Morrill v. R. R. Co., 55 N. H., 5387: Jackson v. MeLean, 36 Federal 
a 215; Santa Clavan vs. Hayes & al., 18 Pacifie Reporter, 
392: Hamilton’s note, 15 Federal Reporter, p. 667. 

We are referred by plaintiff's counsel to several authorities which 
are quoted as antagonizing the views which we have adopted in this 
opinion, 

But we have not found any decisions emanating from American 
courts of last resort which have enforced or recognized any rights 
flowing from a contract which had « tendeney to stifle competition 
in trade or in the business of common carriers, or which were for 
other or similar reasons contrary to publie policy. The adjudications 
which have sustained contracts assailed on similar grounds are 

predicated on facts which removed each particular case from 
253 the operation of the rule, for the simple reason that “ cases 

must be judged according to their cireumstances, and can 
only be rightly judged when the reason and grounds of the rule are 
carefully considered.” 20 Wall, 64—'S 

Under our own system the doctrine is not only sanetion by judi- 
cial authority, but it has been specially Incorporated in our code, in 
its wide range of remedies for wrongs and enforcement of rights. 

Article 1893 reads: “ An obligation without a cause or with a 
false or unlawful eause can have no effect.” 

Article 1895 provides: “ The cause is unlawful when it is for- 
bidden by law—when it is contra bones nwore s (contrary to moral COll- 
duct) or to publie order.” 

la ease of Firemen’s Association vs. Berghans, 13 An., 209, the 
principle was fort mulated thus: “ When a contract belongs toa class 
which is reprobated by pub ic policy it will be declared void, 
although in that particular instance no Injury to the public may 
have resulted.” | 

The case of the India Bagging Co. v. Kock, 14 An., 168, involved an 
attempt to judicially enforce one of the conditions of an association 
formed by dealers in bagging, who had agreed not to sell any bag- 
ging for the term of three monthis. without the consent of the ma- 
jority of the members, under a stipulated penalty. [In dismissing 
the action the court used the following language 

“This is a ease which ought never to have come before us. The 
agreement between the parties was palpably and unequivocally a 


142 THE TEXAS & PACIFIC RAILWAY CO. YS. 


combination in restraint of trade and to enhance the price in the 
market of an article of prime necessity to cotton planters. Such 
combinations are contrary to public order and cannot be enforeed 
in courts of justice.” 

See also Glasseock v. Wells, 25 An., 517a; Cummings v. Saux, 30 
An., 207. 

Qur ruling on this point is fortified in a double panoply, 
254 = furnished by civil as well as common Jaw authorities. 

Plaintift’s counsel, however, make the point that were they to 
concede, for the sake of argument, that the contract sued on might be 
against public policy, yet, in so far as ithas been executed, plaintiffs 
are entitled to recover. 

The argument is predicated mainly on the fact that from month to 
month between November, 1884, and Mareh, 1587, the defendant had 
executed its obligation under the contract by submitting reports of its 
earnings, by which it appeared that it was indebted to plaintiff in 
the sum of $550,717.75, and that by pleading a peremptory excep- 
tion the defendant admitted an additional indebtedness on the same 
basis of S200,000. 

A proper understanding of the considerations which underhe our 
conclusions herein previously announced atfords a ready answer to 
this contention. 

The rule is that no effect can be given to a contract reprobated by 
law or contrary to public policy, and benee courts cannot lend their 
aid even to secure an otherwise fair division of the results of an illegal 
contract between the parties thereto. 

In cases like the present, in refusing to enforce the stipulations of 
a contract which has the palpable tendency to stifle COMI} tition or 
to create or foster a monopoly, courts will not go to the extent of dis- 
cussing the nullity of the contract sued on, but they simply abstain 
from dealing with it or from discussing any of its effects as between 
the parties. On ascertaining that the building is infested with the 
disease of illegality the Judgesimply refuses to enter its portals and 
he retires without incurring contact with any of its inmates and 
without attempting to examine into or to rectify any, rights or wrongs 
Which may exist between the inmates of the polluted household. 
He leaves them quietly where they have placed themselves, and he 

turns a deaf earto any equities which one of the parties may 
255 = invoke against the otier. | 
It is on this principle that by far the greater number of the 
decisions hereinabove quoted were grounded. 

In the case of Gibbs v. Baltimore Gas Co., 130th U.S... ). O06. the 
court refused its aid to a party who claimed a stipulated commis- 
siou for having negotiated a favorable contract for the gas company 
on the ground that the contract was illegal. The court expounded 
the general principles as follows: “The rule of law is of universal 
operation that none shall, by the aid of a court of justice, obtain the 
fruits of an unlawful contract.” 

There is no conflict between the law of that ease and the legal 
conclusions announced in the ease of Brooks v. Martin, 2 Wallace, 
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p. 70, on which plaintiffs’ counsel mainly ground their hopes of suc- 
cess on this point. 

Brooks and Martin had formed a partnership for speculation in 
suldiers’ land warrants, which had been forbidden by an act of Con- 
gress. Brooks, who had the exclusive management of the firm’s busi- 
ness, acting as the agent of his copartner, subsequently bought out 
the latter's interest in the concern. To a suit brought by Martin 
to avoid the sale on the ground of fraud on the part of Brooks the 
illegality of the original dealings of the firm was pleaded, but the 
court held that the illegality of the original contract was not a bar 
to Martin’s recovery, as his claim did not involve the nature of said 
contract. The following clear distinction between a cause of action 
on the original contract and that on the reseission of a sale tainted 
with fraud is a fair answer to plaintiff's reliance on that case: 

“We have no doubt that the tratlic was illegal. Undoubtedly the 
main object of the act of February 11, 1547, was to protect the sol- 
dier against — ident contracts of the precise character of those 

developed in this record. * * * Ifa soldier who had 
206 thus sold his claim to Brooks, Field & Co. had refused to 

perform his contract er to do any act which was necessary to 
give them the full benefit of their purchase no court would have 
compelled him to do it or gpivel them any relief against him, and 
if they had by any such means got possession of the land warrant 
or scrip of a soldier no court would have. refused In a proper suit to 
compel them to deliver up such land warrant or serip to the soldier ; 
or if Brooks, after signing these articles of partnership, had said to 
Martin, ‘I refuse to proceed with this partnership because the pur- 
pose of it is illegal,’ Martin would have been entirely without rem- 
edy. If, on the other hand, he had said to Martin, ‘I have bought 
one hundred soldiers’ claims, for which I have agreed to pay a cer- 
tain suin, which I require you to advance according to your agree- 
ment, Martin might have refused to comply with such a demand, 
and no court would lave given either of his partners any remedy 
for such refusal.” 

This is precisely the legal attitude occupied by the parties in this 
controversy. : 

If an illegal contract, the defendant herein had agreed and cove- 
nanted to pay over to plaintiff any pool balance to which the latter 
was entitled under the arrangement to divide their joint earnings 
in the tratlic between El Paso and Galyeston and that between New 
Orleans and El] Paso, it has acknawledged the existence of such a 
balance, but when called on to deliver the same it refuses and sets 
up the illegality of the contract under which it was obtained, the 
answer of the court must be that plaintiff, urging a claim b: sed ex- 
clusively on an illegal contract, is without remedy. 

Having concluded that the contract sued on was illegal, as con- 
trary to pub lie poli cy, We see lo necessity to discuss the two other 
grounds of exce ption sel up by the defe nd ant. 

Judgment aflirmed. 
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957 (Copy.) 
Sugg stion and Ord r. bile d Now wher 21 sé, LSS. 
Texas AND Paciric R. R. Co. ) 
vs, ? No. 103557. 
SouTHneRN Paciric I. KR. Co. | 
On motion of Tlowe and Prentiss, attorneys for plaintiffs, and sug- 

gesting that Jolin C. Brown, who was at one time receiver of the : 
property of the plaintiff railway company, and whose nameappears - > 


in the petition herein as such receiver only, was discharged as such ‘ 
receiver by the said court which appointed him pending this suit, 
and has since departed this life on the 15th of August, ISSo, and 
that said John C. Brown, said receiver, had no personal interest in 
the cause which was and is the suit and claim of the plaintiff cor- 
poration alone— 
It is ordered that this cause do proceed in the name of the said 
Texas and Pacific Railway Company as sole plaintiff. 


STATE OF [LOUISIANA, | 
urish of Orleans. } 


Kdward B. Wheelock, of. New Orleans, being duly sworn, says that 
he is general agent of the Texas and Paetfic Railway Company, and ae” 


that the mattersof fact sugvested in the loregoing motion are therein 
: ° ? i <— 
truly and corr ctly stated. 7 
(Signed) bc. B. WHEELOCK. 
| ins Sworn to and subseribed before me this 20th day of No- 
vember, A. D. 1SS!. . i 
(Signed) J. G. EUSTIS, Not. Pah. 
95S SU If stion and Orde x 


extracts from the Minutes of November 2Ist. 1SS9. 


The court was duly opened pursuant to adjournment, 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles I. Fenner, Lynn Bb. Watkins, Samuel D. McEnery, 
associate justices. 


TEXAS AND Paciric KR. R. Co.) 


SOUTHERN Paciric R. R. Co. 


On motion of Howe ana Prentiss, ot counsel for plaintiffs, and 
suggesting that John C. Brown, who was at one time receiver of the 
property of the plaintiff railway Co. and whose name appears in the 
petition herein sas such receiver only, was discharged as such re- 


ceiver by thesaid court which appointed him pending this suit,and has 
since departed this life, on the loth of August, 1SS9, and that said ; 


John C. Brown, said receiver, had no personal interest in the cause 
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which was and is the suit and claim of the plaintiff corporation 
alone— 

It is ordered that this cause do proceed in the name of the said 
Texas and Pacifie R. R. Co. as plaintiff. 


259 Petition for Rehearing. kiled Nov. 25th, 1S. 
Supreme Court of Louisiana. 


Tue Texas AND Paciric RAILWAY COMPANY ) 
versus . No. 10337. 
THe SovurTuern Paciric CoMPpany. 


Pet ition for rehearing. 


To the honorable the chief justice and associate justices of the su- 
preme court of Louisiana: 

The petition of the Texas and Pacifie Railway Company, the 
plaintiffs herein, respectfully shows: 

That there is error to their prejudice in the opinion and decree of 
the court rendered herein on the 18th Noveniber instant, and they 
ask for a relicaring of the cause according to law. 

And they show— 

First. The court erred in its opinion and deeree in deciding that 
the agreement sued on was not made the decree of the said courts 
of New Mexico, Arizona, and Texas, as averred‘in the petition and 
admitted by the exceptions of defendant. 

The petition avers— 

“That in pursuance of said agreement the, same was duly made 
il deere c of the court in the said litigation héreinbefore referred to 
and in said courts of Texas, New Mexico, and Arizona, as by duly 

certified copies of said deerees will appear and in the form 
260 shown by the copy heretoannexed as part hereof and marked 

Exhibit ‘Cy which decrees conformed with and carried out 
said agreement. ’ 

And the exception admits the truth of this averment. 

The form of the decree in the court of the Territory of New Mex- 
ico shows that a copy of the agreement was attached to said decree ; 
that the vgreement had been duly ratified and confirmed by all the 
parties, and in consideration thereof, as well as the other premises 
recited, the decree was made. ‘The decree also declares as follows: 

“The aforesaid decree is made to carry out the provisions in this 
behalf of said agreement, dated November 26th, 1881, which is 
hereby made a part of this decree, and by consent of the parties and 
upon consideration by the court is hereby ordered and decreed to 
be binding upon eaeh and all of the parties hereto in all its stipula- 
tions and agreements as therein shown, and said decree does not 
otherwise affect or interfere with the provisions of said agreement.” 

This decree, as well as the similar one in the distriet court of the 
Territory of Arizona, and also in the Texas court, sustains our claims 
thereunder, which your honors have denied. It makes the whole 
Gould-Iluntington agreement part and parcel of the decree; the 
19—1210 
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whole, and not a part. It declares in the part lastly quoted that 
the said agreement of November 26th, 18S], is hereby ordered and 
decreed to be binding upon each and all of the parties hereto 
In all its stipulations and agreements as therein shown. All thie 
parties of the first part are admitted to be represented and run 
by the defendant in this ease; and among all the stipulations 
and agreements as therein shown is the division of certain earn- 
Ings sued upon in this ease. A plainer case of transaction or 
compromise embodied in decrees of court and having the effect 
of res judicala has never been seen. The district courts of New 
Mexico and Arizona are established under the Constitution of the 
United States by the Congress thereof. The litigation arose under. 

the Constitution and laws of the United States, and especially 
261 under the acts of Congress with reference to the Texas and: 

Pacific Railway Company, recited in the petition In this: 
cause. ‘The said territorial courts. had jurisdiction under the acts. 
of Congress. Lev. Stat. of the United States, sections 1839 to 1595 
and section 1910; Constitution of the U.S., Art. LV, section 3, par. 2. 

And the similar decree of the Texas court is entitled to full faith 
and credit in this cause under the same article, section 1, and we 
have claimed our rights under the Constitution and laws of the 
United States and again claim them. 

It is not correct, we submit, to assert that these decrees do not 
have the effect we claim for them, because thev each Say that “the 
said decree does not otherwise affect or interfere with the provisions 
of said agreement.” 

Manitestly the litigation was settled or compromised by the 
AOrCE ment, and the deerees recognize and sanction the agreement 
as a whole, and show, among other things, that the quarrel as to a 
great right of way was settled and agreat land grant and valuable 
franchises conveyed. ‘The obligations as to those are complied with, 
but this compliance and its decreed consequences are not to other- 
wise aflect or Interfere with the provisions of the said agreement—that 
is, they are not to be prejudiced or declared as yet complied with. 
They are to stand recognized and confirmed by the deeree, which 
recognized and confirmed the whole agreement. : 

[t is admitted by your honors, in our opinion, that the conclusion 
you have arrived at can only be reached by separating the “ Gould- 
Huntington agreement” into a nuinber of independent contracts. 
We submit that sueh separation is erroneous, and we point to the 
alarming injustice that must result from this error. We are to give 
everything and receive nothing. A court will be astute to avoid 
such a conclusion; but no astuteness, we submit, is necessary to 

avoid such a result. 
262 The agreement speaks for itself in no uncertain way. 
The preamble contains the following recitals, which apply 
to the whole agreement as fully as the preamble of the Constitution 
applies to the whole instrument: 

“Witnesseth: That whereas the said Huntington and his asso- 
ciates own and control a majority interest in the said companies for 
whose belialf he acts as aforesaid ; 
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“And whereas the said Gould and his associates own and control 
a majority interest in the companies for whose behalf he acts as 
aforesaid : 

“And whereas divers differences have arisen and exist between 
the three Southern Pacific Railroad Companies above named and 
the said Galveston, Harrisburg and San Antonio Railway Company, 
on the one hand, and the Texas and Pacifie Railway Company, on 
“the other; 

“And whereas in respect to some of the said differences various 
suits are now pending in the courts of Arizona, New Mexico, and 
Texas, threatening long-continued, troublesome, and expensive liti- 
fallon ; 

“And whereas the continuance of such litigation is injurious to 
all of said companies and incidentally to the public interests, so 
far as the business of sald lines is coneerned : 

“And whereas said differences and litigation have been found, 
upon conference and deliberation, to be susceptible of amicable ad- 
justment, es in this contract provided ; 

“And whereas the Missouri Pacific Railway Company, the Mis- 
sourl, Kansas and ‘Texas Railway Company, and the St. Louis, 
[ron Mountain and Southern Railway Company own and control 
lines of railroad connecting with the road of the Texas and Pacific 
Railway Company, and are interesteu in the subject-matter of this 
agreement, except so far as pertains to the direct controversies In 
the peuding suits Getween the said Southern Pacitie Ratiroad Com- 
panies and the Galveston, Harrisburg and San Antonio Railway 
Company on the one sideand the Texas and Pacific Railway Company 
on the other: 

“ Now, therefore, the parties hereto, with a view permanently to 
settle all controversies between said companies of the first part or 
any one or more of them and the companies of the second part or 
any one or more of them, and to prevent further controversies, and 
In consideration of the premises and ofthe mutual covenants herein- 
after contained, the parties hereto do covenant, promise, and agree 
each with the other as follows:” 


Then come the different parts of the agreement. They are nulMm- 

bered, for the sake of convenience, as the different parts of 

263 the body are catalogued by the anatomist, but they form one 
agreement, even as such a body 1s one. 

[t is in vain to reply that the agreement was to be ratified by the 
different companies. That was necessary as a matter of proper busi- 
ness precaution, but what was to be ratified? A congeries of differ- 
ent agreements? No. “ The foregoing agreement,” as a unit, whose 
unitary consideration is not to be divided up and frittered away as 
to us and left to be enjoyed by thie other side in full. 

Nor does the elause in regard to suits sustain the conclusion of 
your honors. It points to the reverse. [f the document was a con- 
geries of different agreements the clause might have been omitted. 
Its presence indicates a perfect consensus of opinion at that time by 
the parties that the agreement was a unit, and that therefore this 
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right of individual action should be conferred. Permit us to repeat 
what we have already said in a former brief 


“The unity of the contract and the unity of the consideration. 


‘This is apparent from the fact that it isan agreement between Mr. 
Gould upon one side and Mr. Huntington upon the other—My. 
ILuntington as controlling the majority of the stock of the companies 
for which he acted and Mr. Gould as controlling the majority of the 
stock of the companies for which he acted. So that really it was 
Mr. Gould on one side and Mr. Iluntington upon the other in re- 
spect to the properties controlled by them respectively. ‘There were 
differences between the Pacific Railroad Companies and the Galves- 
ton, Harrisburg and San Antonio Railroad Company on the one 
side and the Texas and Pacific C ompany on thie other. Some of 
these differences had brought on litigation then pending in the 
courts of Arizona, New Mexico, and ‘Texas. The obj ct of this aereec- 
ment was to settle all these ditferences and all litigation between 
Mr. Gould and Mr. Huntington or the corporations controlled by 
them. ‘That agreement was entered into, as it appears on its face, 
with a view permanently to settle all these differences and all Irti- 
gallon between Gould and Iluntington, to settle all controversies 
between the companies or any one of them on the one side and the 
companies or any one of them on the other side, and to prevent all 

future controversies between any and all of them. [t wasan 
264 agreement entered into of an enduring character, because in 
the 15th article it is provided ‘ that the agreements and each 


of them herein are of perpetual obligation.’ (Qgne of the objects of 


the agreement was to prevent the unnecessary expenditure of cap- 
ital in building a railroad, for the benefit of one side, from [fouston 
to Galveston or, for the benefit of the other, from the junction to El 
Paso. ‘To avoid that eCXpense the agree! le nt provided for the joint 
use of the track from Houston to Galveston and for the joint use of 
the track from the junction to El Paso, the track of the latter be- 
longing to the Galveston, Harrisburg and San Antonio Company 
and the track of the former belonging to the Galveston, Houston 
and Henderson Railroad Company. The agreement further pro- 
vides for the transfer by the Texas and Pacific Company to the 
Suuthern Pacific Companies, represented by Huntington, of the im- 
mense land grants which had been given by the United States to 
the Texas and Pacifie C ompany. ‘The a as and Pacifie Company 
also transferred all of its franchises west of El Paso to the Southern 
Pacific Comy anies, represented by Seniiiaten [t was in consid- 
eration of all these agreements and conveyances on the part of Mr. 
Gould and the companies represented by him that Mr. Huntington 
and the companies represented by him agreed that the Texas and 
Pacific and the Southern Pacific Companies should be operated as 
one through continuous line to the Pacitie { eean, the earnings to be 
divided in proportion to ) the distance hauled by each party ; that 
the arrangement for division of earnings provided for in article 6 
was made; that the Louisiana Western Company was to use the 
Texas and Pacific track into New Orleans; that the parties agreed 


———— a 
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not to build competitive roads or to duplicate the roads of each other, 
and that they also agreed not to purchase or control competing roads, 
and the clause in the 15th article was inserted for the express pur- 
pose of avoiding the difficulty which would have arisen from the 
terms of the agreement but for that provision contained in that 
article. 

“The contract as it stood was a joint contract between all the 
parties, and no suit could have been brought upon the contract by 
any one company but for the provision contained in article 15, which 
allowed one of the parties to maintain actions against any other or 
against any or all of the railroad companies to protect any right se- 
cured by the agreement. But for that clause no such separate suit 
could have been brought. 

“It is, therefore, manifest that the agreement is one; that there 
are a great variety of considerations enuring to the different com- 
panies, but they all constitute a part of one contract between Mr. 
Gould upon the one side and Mr. Huntington upon the other. 

“The unity of the contract being conceded, we have an 

265  averment in the petition,on page 9, that ‘in pursuance of said 
agreement the same was duly made a decree of the court in 

said litigation hereinbefore referred to and in said courts of Texas, 
New Mexico, and Arizona, as by duly certified copies of said decrees 
will appear and in form shown by the copy hereto annexed as part 
hereof and marked Exhibit “ C.” which decrees conformed with and 
earried out said agreement.’ Therefore the agreement has become 
res adjudicata, hot only because if is by law i itself as il transaction 
res adjudicata, but because that transaction has been redueed to a 


judgment of court, and that judgment cannot be impeached by 


either party collaterally. Therefore, even if the alleged illegality in 
the sixth clause of the agreement existed, the defendant is precluded 
by this judgment from availing himself of it. It is teo late now for 
him to set up as a defense to the execution of the agreement a mat- 
ter which should have been set Up or could have been set up in the 
suit in which judgment on the agreement was rendered. It is well 
settled thai a transaction or a judgment cannot be attacked collat- 
erally, as was decided by the Supreme Court of the United States 
in the ease of Attrill vs. Oglesby. 105 U.S., 605; also in 16 An. 
3485: 11 An., 754, and Rabun vs. Pearson, 25 An., 696.” 


The fact that the sixth section of the agreement is entitled a 
“mutual agreement” las no force against our view. The consid- 
erations recited in the preamble consolidate Into one unitary con- 
sideration the various matters recited, including the “ mutual agree- 
ments ” of the parti S, and provide ior one agreement on this basis. 

Second. It is submitted that the court bas erred in holding the 
agreement sued on to be illegal, null,and void as contrary to public 
policy. | : 

(1.) In the first place, it appears on the face of the petition and the 
agreement itself that the act of Congress of March 3d, 1871, chapter 
122, which incorporated the plaintiffs, authorized them by So to 
make “ running arrangements” with any railroad company existing 
or to be created. 
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And the act of Congress of June 22d, 1874, ratified the merger in 
the plaintiffs’ company of the Transcontinental Railway Company, 
Ly § 5 of whose charter the right was given to acquire 
266 such roads and franchises as might be necessary to reach the 
Atlantic; and by the decision in the “ pap te cases © all 

cases of this kind raise the Federal questions. 115 U.S., p. 

We claim the right under these I*ederal statutes to ae the 
agreement sued on. Your honors have denied that right,and upon 
this point alone we may properly ask for a rehearing. | 

And, furthermore, it appears on the face of the petition, the 
exceptions, the agreement, and the testimony that the questions in 
this cause concern mainly interstate commerce between the Pacifie 
and the Atlantic or between Louisiana, Texas, and California. This 
is matter for the Congress of the United States to regulate under 
article 1, section 8, par. 0, of the Constitution of the United States, 
under whicu we claim the riglits thereby accorded. ‘Phe Congress 
did not forbid the agreement sued upon, and any attempt to apply 
State ~ ie to annul such agreement is unlawful. Hall es. bores, 
fo * ISD. 

(3 The exception which alleges the general illegality of the agree- 
i e- does not aver any fact to maintain sue lac large. As we have 
heretofore stated, it does not allege Quy fact eH lh goes to show that 
the agrecment Operar fesa restr ‘int of trade, or a restraint of cor 1 })e- 
tition, or a fixing of price Ss or rates, or nares tae of rates, or any other 
Injury to the public, and much less are any of these things proved. 

Your honors seem to have overlooked this point entirely. The 
cases you cite from New York and Ohio and from other States are 


where rates or prices were fixed. The general doctrine of restraint of 


trade has been, as we have shown, greatly modified. Kellogg vs. 
Larken, 3 Chandler ‘alg 155: Diamond Mateh Co. vs. Roeber, 106 
B. ty Sia; Oregon Co, vs . Winsor, 20 Wall, 64. 

The othe ct of the agreement sued upon is not to stifle competition. 
It fixes no rates; it poses NO pel alty Ef L ap pol Ints ho gove rhing 
body ; it exercises no control by the sles on the one side over 
those on the other side. 

If an agent of the Texas and Pacific Company in New 
267 Orleans wishes to get the business of a large mereantile firm 
here he ean charge a lower rate to El Paso or San Francisco 
In order to Induce such firm to give to the Texas and VPacifie their 
other business to Dallas, Fort Worth, or Marshall. The argument 
of defendant that under this agreement to divide earnings only on 
certain traflies both parties would become careless as to getting busi- 
ness would seem to beabsurd. The court will take notice that:there 
Is much other business besides that included in the agreement, and 
there are other transcontinental lines. If both parties should: neg- 
lect to get business neither would get anything to divide. 

The agreement evidently was Intended to prevent the unnecessary 
expenditure of capttal in the construction of duplicate roads from 
the junction to El Paso and from Ilous “an to Galveston; and in 
Woodstock Co. vs. Extension Co., 129 J. ey O44, it is decided to 
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be the duty of railway companies not to build unnecessary lines, 
which impose a needless charge on the public in tolls and charges. 

The quotations from the code of Louisiana as to obligations with- 
out a cause or with a false or illegal cause are not in point. To 
apply them the illegality must be first assumed when it does not 
CXIst. : 

No court, either in this country or in Europe, has yet decided that 
such an agreement as that sued on is illegal upon the ground of 
public policy. On the contrary, the courts in England have sus- 
tained the validity of such an agreement or of an agreement in- 
finitely more objectionable than the one sued on. 

Mr. Hadley, in his valuable work on railroad transportation, 
shows that even pools which fixed rates and might be considered 
much more objectionable than the agreement sued Upon are not 
only held not unlawful in England, but are considered legal in 
Belvium, where the code Napoleon prevails and where they have 

heen made between roads belonging to the State and those 
268 belonging to private corporations. See Hadley on Railroad 
Transportation, pages $1 and 216. 

It seems from his statements at page 81 that the government of 
the German Empire also recognizes real pools as legal where the 
civi! law is the basis of Jurisprudence. 

We cannot control the court in the manner in which it shall 
examine a case, but we bave a right to ask for a rehearing on this 
ground alone, that many important decisions Which we cited and 
discussed have not been noticed in the opinion, 

The modern English and American cases were admirably summed 
up in the extract we cited from Morawetz. If what he said be true 
in regard to those agreements, which clearly show upon their face a 
restraint of competition, still more is it true In regard to the agree- 
ment sued upon in this case, which fixes no rates, which defines no 
penalty, which appoints no board of control, whieh exercises no con- 
trol by one party over the other, which is alleged in the exeeption 
of the defendant to have been made in good faith, which is not al- 
leged as a matter of fact to have restricted competition, and which 
does not as a matter of fact restrict competition. The first excep- 
tion, we repeat, avers no fact to show that the agreement sued on 
stifles competition. If it had we could have tried the issue. We 
assert that if the ease ean be heard on the merits we can show that 
it has not had this effeet, but the contrary. 

Third. It is further submitted that the court has erred in its 
ruling on the question of the exeeution of the agreement and the 
effect thereof. 

The etfect of your honors’ decision on this point is so remarkable 
that it should certainly be avoided if possible. That the parties on 
the one side of the agreement should have everything and those 
on the other side nothing is a consummation devoutly to be de- 
precated., 

We desire, therefore, again to call the attention of the court to the 

fact that it is conceded that the agreement in suit has been 
260 very largely executed ; that vast considerations, moving from 
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us to the defendant, have been received and are being retained and - . 
enjoyed by the latter. 
It is admitted that the defendant has accounted month by month 
and year after vear, under the agreement sued upon, down to March 
dist, 1SS7, and the amount we claim is admitted to be due and ex- 
igible in the plain business sense_of those words. 
In the case of Nashua Railroad vs. The Boston Railroad, 19 l’ed- 


eral Reporter, p. SO4, it was held by the United States cireuit court @ 
In Massachusetts that, a pooling contract being once executed, one 

corporation is estopped in denying the validity of its own act In ; 
making it in defense to an action for an infraction brought by the >_> 
other. The court did not seem to think that the contract was illegal ' 


at all, but declared that, inasmuch as it had been executed and the 
defendant road had availed itseif of its benefits, that corporation 
was estopped to deny its validity. In a leading case of the Central | 
Trust Company es. Ohio Railroad Company, 25 Federal Reporter, p. | 
306, to which we have already alluded, where it appeared that a , 
balance had accumulated under a pooling contract by which rates 
had been fixed on coal, the court said that the contract had been 
executed as to the transactions and business out of which the: bal- 
ance had grown, and, whether the contract was legal or not, that 
balance must be paid over. 


We think these decisions are good law and good morals, and we t 
beg to question the theory that good morals are promoted by sus- he 
taining the exceptions of defendant, and we ask for a rehearing on 

=f ag 


this pot also. 
fourth. The questions of the effect of the Texas constitution, and 
of the interstate commerce law do not seem to have been passed on 


by the court. Upon these questions we submit again the views ) 
contained in our brief heretofore printed, 

Premises considered, plaintills respectfully ask for a rehearing and | 
for general reliet. - 

Nov. 23d, 1889. | 

HOWKk & PRENTISS, 
Attorneys for Plaintiffs. 

270 he hearing i, fused. 


extract from the Minutes of December Slst, 1SS9. 


The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice: Felix 
P. Poche, Charles E. Fenner, Lynn B. Watkins, Samuel D. McEnery, 


associate Justices. 


wp Paciric R. 
rs > 10337. 


SOUTHERN Paciric R. R. 


‘TEXAS 


by the eourt. 
Rehearing refused. 
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(Copy.) 
Petition for Writ of Error. Filed January 9th, 1890. 


TEXAS AND Pactric RAILWAy seis 
ves. . No. 10337. 


SouTHERN Pactric RAILWAY COMPANY. 


To the Hon. Edward Bermudez, chief justice of the supreme court 
of Louisiana: 

The petition of The Texas and Pacific Railway Company, the 
plaintiffs in the above-entitled cause, respectfully represents— 

That on the 31st December, 155, the deeree of the supreme court 
of Louisiana in this cause against your petitioners, plaintiffs therein, 

beeame final, and was and is the final decree and judgment 
27 of the highest court of law and equity in Louisiana in which 
a decision could be had in said suit. 

That in the reeord and proceedings and in the rendition of said 
final deeree or Judgment there was drawn in question the validity 
of statutes of or of authority exercised under the United States, and 
suid decision was against their validity, and there was drawn in 
question the validity of a statute of or an authority exercised under 
suid State of Louisiana on the ground of their being repugnant to 
the Constitution or laws of the United States, and said final decision 
was in favor of such their validity, and there was — in question the 
construction of clauses of the Constitution and statutes of the United 
States, and said tinal decision was against the title, right, privilege, 
and exemption specially set up and claimed under such clauses of 
said Constitution and statutes 

That, as petitioners are advised and believe, there is error in said 
final judgment against them and they have a right and desire to 
have the cause venired by writ of error to the Supreme Court of the 
United States. 

Wherefore they pray that a writ of error be allowed herein, to. 
operate as a supersedeas, and a bond for that purpose approved and 
utatem seques according to law, and for general relief. 

(Sitrned) HOWEK anp PRENTISS, 
Ait'ys for Petitioners. 


As there was no Federal — drawn in — which was passed upon 
adversely to the applicant, the writ is not allowed. 
New Orleans, January 10th, 1500. 
(Signed) Kk. BERMUDEZ, 
‘Chief Justice Supreme Court La. 


272 (Copy.) 
Order Ik fusing Writ. 
As there was no Federal — drawn in — which was passed upon 


the adversely, the writ is not allowed. 
New Orleans, January 10th, 1590. 
(Signed) kK. BERMUDEZ, 
Chief Justice Supreme Court La. 
20—1210 
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Copy of Writ Lodged in Clerk's Office. 
Unitrep STATES OF AMERICA: 


The President of the United States of America to the honorable 
judges of the supreme court of the State of Louisiana, Greeting : 


Because in the record and proceedings, and also the rendition of 


the judgment of a plea which is in said supreme court, before you 
or some of you, being the highest court of law or equity of the said 
State in which a decision could be had in -the said suit between 

“The Texas and Pacific Railway Company, plaintiff, and The 
275 Southern Pacific Company, the defendant, wherein was drawn 

in question the validity of a treaty or a statute of or an author- 
ity exercised under the United States and the decision was against 
their validity ; or wherein was drawn in question the validity-of a 
statute of or an authority execised under said State on the ordund 
of their being repugnant to the Constitution, treaties, or laws of the 
United States and the decision was in favor of such their validity; 
or wherein was drawn in question the construction of a clause of 
the Constitution or of a treaty or statute of or commission held 
under the United States and the decision was against the title, right, 
privilege, or exception specially set up or claimed under such clause 
of said Constitution treaty statute or commission, a manifest error 
hath happens d, to the great damage of the said plarutill, as by its 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this belaif, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
Ing the same, to the Supreme Court of the United States, together 
with this writ, so that vou have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
Inspected, the said Supreme Court may cause further to be done to 
correct that error what of right and aecording to the laws and cus- 
toms of the United States shall Se done. 


Witness the Honorable Melville W. Fuller, Chief Justice of the 


said Supreme Court, the “twentieth ” day of January, in the vear of 
our Lord one thousand eight hundred and ninety. 
274 (Signed) JAS. H. MCKENNEY, 
Clerk of the Supreire Court of the United States. 
Allowed by— 
L. Q. C. LAMAR, 


Associate Justice Supreme Court U.S. 


NEW ORLEANS, January 28th, 1890, 
The plaintiff in error has this day lodged in my otlice a copy of 
the within writ of error for The Southern Pacific Company, the de- 
fendant in error. 
(Signed) JOSEPH «FF. POCHE, 


Clerk Supreme Court La. 


THE SOUTHERN PACIFIC CO, 


yr 


oe } * 2a Copy. 
Bond for Writ of Error. Filed January 28th, 1890. 


Know all men by these presents that we, The Texas and Pacifie 
Railway Company,as principal,and Edward B. Wheelock, as surety, 
are held and firmly bound unto the Southern Pacific Company in the 
} -- full and just sum of one thousand dollars, to be paid to the said 
} Southern Pacifie Company, its certain attorney, executors, adminis- 
trators, successors, or assigns; to which payment, well and traly — 


: S be made, we bind ourselves, our heirs, executors, administrators, 
jointly and severally, by these presents. 
oe ¢ " . * - . . ‘ 
Sealed with our seals and dated this twentieth day of January, in 
the vear of our Lord one thousand « lolhit hundred and ninety. 
Whereas lately, at the present term of the supreme court of Lou- 


isiana, holding sessions in New Orleans, Loutsiana, in a suit pending 
in said court wherein The Texas and Pacific Railway Company are 
~ plaintiffs and The Southern Pacific Company are defendants, judg- 
ment was rendered against plaintiffs, and the said plaintiffs, The 
Texas and Pacifie Railway ( ‘om pany, having obtained a writ of error 
and filed a copy thereof in the clerk’s office of the said supreme court 
of Louisiana to reverse the jadgment in the aforesaid suit,and a cita- 
tion directed to the said Southern Pacific Company, citing and ad- 


f monishing the Southern Pacific Company to be and appear at the 
—_ Supreme Court of the United States to be holden at Washington the 
second Monday of October next: : 

276 Now, the condition of the above obligation is such that if 


the said Texas and Pacific Railway Company shall prosecute 
their writ to effect and answer all damages & costs if they fail to 
make their plea good, then the above obligation to be void; else to 
remain in full force and virtue. 

THE TEXAS AND PACIFIC RAIL- 
- WAY CO., 
By E. B. WHEELOCK, Genl Agent. 
(Signed) kK. B. WHEELOCK. 


Sealed and delivered in the presence of— 
(Signed) WV. WV. HOWE. 
M. BURTON. 


Approved by— 
L. Q. C. LAMAR, | 
Associate Justice Supreme Court U.S. 
f d/ ri’ f y riiticatle 4 
lxirep STATES OF AMERICA: 
Supreme Court of the State of Louisiana. 


g Joseph I. Poche, clerk of the supreme court of the State of Lou- 
islana, holding sesslons at the city of New Orleans, certify that the 
foregoing 276 pages contain a full, true, and complete copy of the 
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transcript of the proceedings had in the civil district court for the 


parish of Orleans in a certain suit wherein The Texas and Pacific | 


Railway Company was plaintiff and The Southern Pacifie Railway 

Company was defendant, and also of all the proceedings had in this 

honorable court on the appeal taken by said plaintiff, and which ap- 
peal is now on file in this court under No. 10357. 

In testimony whereof I have hereunto set my hand and 

277 affixed the seal of this honorable court, 

Seal Supreme Court at the city of New Orleans, this 17th day 

of the State of of February, anno Domini 1890, and in 

Louisiana. the hundred and fourteenth year of the 

Independence of the U.S. of, America. 


JOSEPH F. POCHE, Clerk. 


Certificate of thie Ch ief Justice. 
Unirep STATES OF AMERICA: 
Supreme Court of the State of Loutsiana. 


I, Edward Bermudez, chief justice of the supreme court of the 
State of Louisiana, do hereby certify that Joseph I’. Poche is clerk 
of the supreme court of the State of Louisiana, holding sessions atthe 
city of New Orleans; that the signature of Joseph IF. Poche to the 
foregoing certificate in the case of Texas and Pacifie Railway Co, vs. 
Southern Pacific Railway Co., No. 10357 of the docket of this court, 
is in the proper handwriting of him, the said clerk ; that said certifi- 
cate is in due form of law, and that full faith and eredit are due to 
all of his official acts as such. 

In testimony whereof I have hereunto set 
Seal Supreme Court of my hand and seal, at the city of New Or- 
the State of Louisi- leans, this 17th day of February, anno 
ana. Domini 1890, and in the 114th vear of the 
Independence of the U.S. of America. 
. BERMUDEZ, 


Chief Justice Supreme Court of the State of Louisiana. 


278 Tne Unirep STaTEs OF AMERICA, 88: 


The President of the United States of 
America to the honorable the judges 
of the supreme court of the State of 
Louisiana, Greeting : 


Seal of the Supreme Court 
of the United States. 


Because in the reeord and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before you 
orsome of you, being the highest court of law or equity of the said State 
in which a decision could be had in the said suit between The Texas 
& Pacific Railway Company, plaintiff, and The Southern Pacifie Com- 
pany, defendant, Wherein was drawn in question the validity of a 
treaty or statute of or an authority exercised under the United States, 
and the decision was against their validity; or wherein was drawn 
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in question the validity of a statute of or an authority exercised 
under said State on the ground of their being repugnant to the Con- 
stitution, treaties, or laws of the United States, and the decision was 
in favor of such their validity ; or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 
279 statute of or commission held under the United States, and the 

decision was against the title, right, privilege, or exemption 
specially set up or claimed under such clause of the said Constitution, 
treaty, statute, or commission, a manifest error hath happened, to the 
great damage of the said plaintiff, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf,do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ 
so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court, the twentieth day ot January, in the year of our 
Lord one thousand eight hundred and ninety. - 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
L. Q. C. LAMAR, 


Associate Justice Supreme Court U.S 


280 New Oreans, Jan. 28, 1890. 
The plaintiff in error has this day lodged in my office a 
copy of the within writ of error for The Southern Pacific Company, 
the defenauant In error. 
[Seal Supreme Court of the State of Louisiana. ] 
JOSEPH F. POCHE, 
Clerk Supreme C’t La. 


9S 1 Uxirep STaTeEs OF AMERICA, 8 


The President of the United States to the Southern Pacific Company, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Louisiana, 
wherein The Texas & Pacific Railway Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
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"en 


said writ of error mentioned, should not be corrected and why ¢ 


speedy justice should not be done to the parties in that behalf. F 
Witness the Honorable Lucius Q. C. Lamar, associate justice of 
the Supreme Court of the United States, this twentieth day of 
January, in the year of our Lord one thousand eight hundred and 
ninety. 
L. Q. C. LAMAR, — lw 
Associate Justice Supre Hite Cl ly. S. 
282 Received Jan. 28, 1890. 


On this 28th day of January, in the year of our Lord one thou: 
sand eight hundred and ninety, personally appeared John I. Tims 
before me, the subseriber, a deputy civil sheriff for the parish of Or- 
leans, State of Louisiana, and makes oath that he delivered a true 
copy of the within citation to Joseph P. Blair, of the law firm of 
Leovy & Blair, attornevs for the Southern Pacifie Company, of 
record, 

JOIN FF. TIMS, 
Deputy Crvil Sheriff, Parish of Orleans, Louisiana. 


Sworn to and subseribed the 35lst January, A. D. 1590. 
( Seal Civil District Court for the Parish of Orleans, ) 


Stute of Loutsiana | 


E. A. LUMINAIS, Clerk. 


On this 29th day of January, in the vear of our Lord one thou- 
sand eight hundred and ninety, personally appeared Peter MeGrath 
before me, the subscriber, a deputy civil sheriff for the parish of Or- 
leans, State of Louisiana, and makes oath that he delivered a true 
COPY of the within eitation to the Southern Paceitie Company by 
leaving the sameat their oftice, corner of Natehezand Magazine S| reets, 
in the hands of John G. Schriever, its agent and general traffie man- 
ager, the president and other superior officers being absent from said 
oflice at the time of said service. 

PETER McGRATH, : 


Deputy Civil Sheriff, Parish of Orleans, Louisiana. 


Sworn to and subscribed the 3lst January, A. D. 1890. 


(Seal Civil District Court for the Parish of Orleans, ) 
1 State of Louisiana. 


EK. A. LUMINAIS, Clerf. ~. 
983 In the Supreme Court of the United States. 
THe Texas & Pactric Ratway Company, ) » 


Plaintiff in Error, | Writ of Error, Re- 
» durnable to the Oc- 
Tue Soutuern Pacivic Company, Defend- | tober Term, 1890. 

ant in Error. | 


r@ETSUS 


And now comes The Texas & Pacific Railway Company, the 
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plaintiff in this cause in the lower court and plaintiff in error in this 
court, and assigns for error in the judgment of the supreme court of 
Louisiana as follows: 

First. The supreme court of Louisiana erred in affirming the 
judgment of the civil district court for the parish of Orleans in this 
“ause. 

Second. The supreme court of Louisiana erred in refusing the re- 
hearing applied for by the plaintiff in error. 

Third. The supreme court of Louisiana erred in holding that the 
agreement sued upon in this cause was not made the decree of the 
district courts of the Territories of New Mexico and Arizona, as 
claimed in the petition in this cause and shown by exhibits thereof 
and coneeded by the exceptions of defendant. 

fourth. The supreme court of Louisiana erred in holding 

284 that the agreement sued upon in this cause was not made the 

decree of the court of the State of Texas, as set forth in the 

petition and exhibits of this cause and conceded by the exceptions 
of defendant. 

lifth. The said district courts of the Territories of New Mexico & 
Arizona being established by and under the Constitution and laws 
of the United States, and the said agreement sued upon having been 
made the decrees of said court respectively, and having by transae- 
tion or compromise been embodied in said decrees, the same have 
the eflect in favor of the plaintiff ot ves judicata, and the supreme 
court of Louisiana erred in deciding to the contrary and denying 
the rights claimed by plaintiff thereunder. 

Sixth. The agreement sued upon having been made a deeree of 
the court of the State of Texas, as set forth in the petition and ex- 
hibits, and having been therein embodied by way of transaction or 
compromise, and the said decree of the Texas court being entitled to 
full faith and credit in this cause under section first of article fourth 
of the Constitution of the United States, the supreme court of Louis- 
jana erred in deciding to the contrary and denying the rights of 
plaintiff as claimed thereunder. 

Seventh. The supreme court of Louisiana erred in holding the 
agreement sued upon to be illegal, null, and void, the fact being that 

the said agreement sued upon was authorized by the Con- 
285 gress of the United States by the act of March 3rd, 187], 

chapter 122, which incorporated the plaintiff and authorized 
it to make running arrangements with any railroad company exist- 
ing or to be created, and by the act of Congress of June 22nd, 1874, 
set forth in the petition, and by the charter of the Southern Trans- 
continental Railway Company, incorporated by an act of the Legis- 
lature of Texas approved July 27th, 1870, which last-named com- 
pany was merged in and consolidated with the plaintiff company, as 
set forth in said act of Congress of June 22nd, 1874, entitled “An act 
to incorporate the Texas Pacific Railroad Company and to aid in 
the construction of its road and for other purposes,” and by the 
charter of the New Orleans Pacific Railway Company, being the 
act No. 14 of the General Assembly of Louisiana of 1876, which 
said New Orleans Pacific railway, its property, rights, and franchises, 
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were acquired by the plaintiff company under the authority of said 
acts of Congress. 

Kighth. It appearing on the face of petition and exceptions, the 
agreement sued upon, and the testimony under said exceptions that 
the questions in this cause concern mainly interstate commerce be- 
tween the Pacific and Atlantic Oceans and between Louisiana, Texas, 
and California, and that these are matters for the Congress of the 
United States to regulate under article first, section eighth, para- 
graph 5, of the Constitution of the United States, the supreme court 
of Louisiana erred in applying the law of Louisiana and the pro- 

hibition of its civil code or of any other State to annul such 
286 an agreement or declare it unlawful. 

‘Ninth. The court of the first instance in this cause having 
sustained the exceptions of the defendant and dismissed the cause 
upon the ground that the agreement sued upon was contrary to the 
prohibition contained in article 10, section 5, of the constitution of 
the State of Texas adopted in the year 1876, and having thus held 
that said prohibitions applied to the agreement sued upon and for- 
bade its execution, although the said agreement was made by the 
plaintiff company under the powers granted by the Congress of the 
United States in the years 1571 & 1874 and by the State of Texas 
prior to said vear 1576, as shown by the petition of this cause, the 
supreme court of Louisiana erred in affirming the said judgment of 
the said court of first instance in this cause in this, that the said 
clause of the constitution of Texas of S76, as interpreted and ap- 
plied, violates section 10 of article I of the Constitution of the 
United States, which forbids a State to pass any law impairing the 

obligation of contracts | 
287 And for these errors and others apparent on the face of the 
record plaintiff! in error prays that the judgment of the su- 
preme court of Louisiana may be reversed, and for such other and 
further order, judgment, and relief as may be just. 
W. W. HOWE, 
Of Counsel for Pi in Krrov. 


Endorsed on cover: Louisiana supreme court. No. 1210. The 
Texas & Pacifie Railway Company, plaintiff in error, vs. The South- 
ern Pacific Company. Filed July 8, 1890. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890, 


Noy. 1210. 


THhk TEXAS AND PACIFIC RAILWAY COM- 
PANY, PLaintirr 1x Error, 


rersvs 


THE SOUTHERN PACIFIC COMPANY, Derenpant 


IN Error. 
In Krror to the Supreme Courtof the State of Louisiana. 


DRIEF FOR PLAINTIFF IN ERROR IN OPPOSITION TO MOTION 
TO DISMISS OR AFFIRM. 


The Chief Justice of the Supreme Court of Louisi- 
ana erroneously refused to allow the writ of error in 
this case, and the papers were submitted to bis Honor 
Mr. Justice Lamar. He examined the principal por- 
tions of the record and decided that the writ should 


be granted. 
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The action was instituted originally in’ the Civil Wy 
District Court for the Parish of Orleans. The peti- ) 
tion sets forth that the plaitill, the Texas and P 
Pacific Railway Company, is a corporation created | €. 
by and under the laws of the United States, to-wit: ' 
Under the Act of Congress approved March 35d, Iscl, ey 
Chapter prs Act approved Mav 2d, 18¢2, Chapter, 
vd Act approved Mareh 83d, 1873. Chapter oi. 
Act approved June 22d, 1874, Chapter 406. 0 And 
that it has certain rights, property, powers, privileges wy 


and franchises by consolidation with it of the Southern 
Pacific Railway Company, of Texas, the Southern 
Transcontinental Company of Texas, recognized, af- 
firmed and approved by said Act of Congress of June 


22d, ISv4; and that it had also acquired by deed of 
consolidation of June 20th, 1581, the railway and q) 
rulway rights of the New Orleans Pacifie Company, 
a corporation created by Act of the General Assembly 
of the State of Louisiana, No. 14, of 1876, being the 
consolidation referred to and recognized in the seventh 
Article of the Agreement “A,” hereinafter set forth. 

it further alleges that the plaintiff has places of 
business and offices in Dallas and Marshall, in the State 


® 
of Texas, and in) New Orleans, in the Parish of Or- Vv 
leans; and the lines of railway of said Texas and = 
Pacific Railway extend or reach by track, running . 


arrangements, or connections, irom El Paso in the 
State of Texas to New Orleans. and to Galveston in 
the State of Texas. 


s 


. ES 


The petition further alleges that on or about the 
26th of October, 1881, Collis P. Huntington, of the 
City of New York, for and in behalf of himself (who 
now controls and operates the Company defendant in 
this ease) and for and on behalf respectively of the 
Southern Pacific Railroad Company of California, the 
Southern Pacifie Railroad Company of Arizona, the 
Southern Pacific Railroad Company of New Mexico, 
tue Galveston, Harrisburg and San Antonio Railway 
Company, the Texas and New Orleans Railroad Com- 
pany of Texas, the Louisiana Western Railway Com- 
pany of Louisiana, and any exiension thereof owned 
or controlled by said Huntington orsaid Railroad Com- 
panies above named, or any of them, parties of the first 
part, and Jav Gould of the Citv of New York, for him- 
selfand associates, and for and on behalf respectively of 
the Texas and Pacific Railway Company, the Inter- 
national and Great Northern Railway Company, and 
the Galveston, Houston and Henderson Railway Com- 
pany of ‘Texas, and for and on behalf of the Missouri 
Pacific Railway Company, the Missouri, Kansas and 
Texas Railway Company and the St. Louis, Iron 
Mountain and Southern Railway Company, parties of 
the second part, made and enter into an agreement 
of which a copy is annexed to the petition and made 
part thereof as exhibit “A.” 

The petition further alleges that on or about Feb- 
ruarv Isth, 1885, said agreement was amended by the 


modifieation, of which copy is annexed to the petition, 


and made a part thereof, as Exhibit at (for petition 
see transcript, pages | to 7, and for Exhibits “A and B™ 
pages 7 to 21] inelusive). 

The petition further alleges that, as appeared by 
said contract, it was made not only in consideration 
of the mutual promises of the parties but also in con- 
sideration of the settlement of important litigation 
then pending between partics thereto in the courts of 
Texas, Arizonaand New Mexieorespecting claims of the 
parties of the first part and properties, rights of wav 
and franchises of the Texas and Pacifie Railway Com- 
pany, not only in Texas but west of El Paso, and in 
consideration of the agreement of said Texas and Paci- 
fic Railway Company, as set forth in said contract, to 
construct its track and make a junetion at the point 
selected eastwardly from El] Paso, as set forth in Art- 
icle one, to relinquish rights of the Texas and Pacifie 
Railway Company in said territories of Arizona and 
New Mexico, set forth in Article two; to cede and 
transfer to said Southern Pacifie Companies its land 
erants west of El Paso conferred on it by Act of 
Congress of Mareh 5d. I871, as set forth in Article 
three: and to cede to said Southern Pacific Companies 
its corporate rights and franehises west of El Paso, as 
set forth in Article four, and perform other obliga- 
tions imposed on said Texas and Paeifie Railway 
Company by said agreement. That, as provided by 
said agreement, the same and its modification had been 
duly adopted and ratified by the several corporations 
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mentioned as parties therein, and said ratifieations 
exchanged and the personal undertaking of said 
Gould and Huntington in the premises had ceased. 

The petition further avers that all the acts required 
in said agreement to be done by the Texas and Pacifie 
Railway Company had been done and all relinquish- 
ments, cessions, convevances and transfers of rights, 
erants, property and franchises provided thereby to 
be made had been promptly made by it, and accepted 
by parties of the first part to said agreement, and by 
defendant in this cause; and the said agreement in all 
things had been duly complied with by said Texas 
and Pacific Railway Company, as well as by the other 
parties of the second part. 

It further alleges that in pursuance of said agree- 
ment the same had been made a decree of the court in 
the said litigation referred to, in said courts of Texas, 
New Mexico and Arizona, as by duly certified copies 
of said deerees would appear, the Same, of course, to 
be produced upon the trial of the cause upon the 
merits; and in the form shown by the copy annexed 
to the petition and made part thereof, as Exhibit “C,” 
(for this exhibit see transcript, pages 21 to 25 inclusive) 
and it was alleged that these decrees conformed with 
and earried out said agreement. 

The petition then proceeds to repeat Article six of 
the agreement “A” already pleaded, annexed to and 
made part of the petition, and the modification therein 
made by the Exhibit “B’ already pleaded and = an- 


) 


nexed (see transeript, pages 3 and 4) and then proceeds 
to allege that the defendant in this cause, the “South- 
ern Pacific Company,” a corporation of Kentucky, 
having its place of business in New Orleans and con- 
trolled by Collis P. Huntington, had about November, 
ISS4, taken possession and control of all railway com- 
panies mentioned in said agreement as parties of the 
first part, and also of the Morgan Texas Railroad and 
Steamship Companies, being the Morgan Line men- 
tioned in the agreement, whereby its svstem was 
extended to and reached the city of New Orleans and 
extended by Morgan Steamer to New York; and had 
tuken possession of the properties of said companies, 
and the properties and rights transferred by said 
agreements; and had sinee been and still was operat- 
ing said steamers and railroad as its own, forming 
through lines from California, New Orleans and New 
York, and the <Atlantie Svstem of said Southern 
Pacifsee Company was alleged to form a through line 
from and to El Paso and New Orleans, and by econ- 
nection and running arrangements to and from Gal- 
veston and said other points. 

The petition further avers that upon taking posses- 
sion and eontrol as aforesaid. the said Southern 
Pacific Company adopted as its own the said agree- 
ment and modification (*A”’ and “B”) and assumed 
the same in all respects, and claimed all rights there- 
under as party of the first part, and rendered sundry 
accounts to the Texas and Pacifie Railway Company 


and statements in writing coneerning New Orleans 
and Galveston traflic under said agreement and mod- 
ification, and received statements thereunder from 
plaintiff, and since said adoption and assumption, 
had been and was liable as party of the first 
part jor all the obligations of the parties thereto, 
and of their extension to New Orleans and New York, 
the said) Morgan, Louisiana and Texas Railroad and 
SteamshipCompany. That down to March 31st, 1887, 
said Southern Pacifie Company has rendered to the 
plaintiff monthly statements of said business done by 
it under said agreement and modifieation and subject 
to division under the same as therein provided. 

It will be observed that the agreement sued upon 
provides by this Sixth paragraph .as medified by the 
Exhibit “B”’ for a division of the earnings therein 
deseribed. It provides simply for a division of certain 
earnings in certain proportions. It does not forbid 
or prevent competition; it does not fix or raise any 
rates: it does not undertake to divide all earnings nor: 
is it anvwhere even alleged in the reeord that it had 
or could have any such effect, or infliet any injury on 
the publie. 

The petition further alleges that the defendant in 
writing and by its acts had adopted and assumed the 
said agreement. operated its lines thereunder, possessed 
and enjoved the property and rights conveyed in 
pursuance thereof by plaintiff and reeognized plain- 
tiff as the party to whom the aeeounting should be 
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made, and with whom settlements should be made 
under the agreement sued upon. 

It is further alleged that by Article fifteen of the 
agreement it is provided that the plaintiff might sue 
alone to enforce its rights; that no objection should be 
taken by reason of non-joinder, and that the defendant 
the Southern Pacific Company has repeatedly in writ- 
ing, and otherwise dealt with the Texas and Pacific 
Railway Company as to the obligation of said aEree- 
ment with respect to said New Orleans and Galveston 
traffic, and the other obligation thereof. 

That about Mareh, IS87, the defendant entered 
upon an arbitration with plaintiff alleging that it was 
willing to settle the demand of plaintiff as then ex- 
isting as well as certain questions of dispute then un- 
justly set up by defendant Company, but that after 
much labor and argument said arbitration was broken 
up by the fault of said Southern Pacifie Company. 

The petition then proceeds to state the amount due 
to the Texas and Pacifie Railway Company under the 
agreement sued upon as aggregating upwards of five 
hundred thousand dollars, and prays for judgment 
for the amounts due and to be found due, with 
interest, ete. (Transeript, pages 6 and 7). 

The defendant Company appeared and under the 
practice of Louisiana filed exceptions (Transcript, 
pages 20 to 28). The exeeptions so far as it. is neces- 
sary to consider them are peremptory in their char- 
acter, and are in the nature of demurrers. — It is ele- 
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mentary that as such they admit the truth of all the 
allegation of facts set forth in the petition, and in the 
exhibits which are annexed to said petition and form 
part thereof. Briefly stated, they are as follows: 

Ist. That the agreement sued upon although made 
in good faith was contrary to publie poliey and null 
and void. 

2d. That the agreement sued upon violated Article 
10, Section 5 of the Constitution of the State of Texas, 
with respeet to consolidation of parallel or competing 
lines of railroad or control of one by the other. 

od. That the agreement was terminated by the 
Interstate Commerce Law of Congress, Chapter 104 
of Acts of 1887. 

The defendant appears also to have interposed 
and 28), a dilatory exception as 


(transcript, pages 27 
to want of specification by plaintiff in the items of its 
money demand, but this exception was never urged 
or passsed upon, and was irregular in itself, inasmuch 
as under the practice of Louisiana, a dilatory excep- 
tion cannot be filed after a peremptory one. And in 
any event the defendant did not propose to have it 
considered unless the peremptory exceptions were 
overruled. — Further allusion therefore to this dilatory 
exception need not be made. 

Upon the hearing of the exceptions in the Court of 
first instanee, a mass of testimony was taken which 
will be found at pages 52 to 151 of the transcript. 
To explain why testimony should be taken in respect 


to peremptory exceptions, it should be observed that 
this evidence is either geographical in its character, 
or consisted of the offering of a large number of Acts 
of Congress and Statutes, which perhaps might as 
well have been referred to in the public laws, but 
which nevertheless were put in. 

The Acts of Congress of the United States and 
other legislation with respect to the Texas and Pacifie 
Railway Company, specially offered in evidence by the 
plaintiff, are found at pages SO to 150 of the tran- 
script, so that the lower Judge had before him not 
only the admitted allegation ot the petition, the 
admitted allegation and reeitals of the exhibits 
“A, “B,” “OC,” of that petition; but, also all the 
Acts of Congress and other legislation with regard to 
the plaintiff's Company, showing the power and 
authority of the plaintilf Company to make the con- 
tract sued upon, and the want of power in the States 
to interfere with that contract. The Judge of the 
Civil Distriet Court rendered a judgment on the ex- 
ception in the following words (Transeript, page 70): 

“In these exceptions gibmitted to the Court for 
adjudication, and the Court considering the prohibi- 
tion.contained in Article 10, Section 5 of the Consti- 
tution of Texas, adopted in IS76,and for reasons orally 
assigned by the Court, and the law and evidence 
being in favor of plaintiff! in exception, it is ordered 


that the peremptory exceptions filed herein (oh) Mav 
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19th, 1888, be maintained and accordingly that plain- 
tiff’s suit be dismissed.” 

It is manifest that this wasa decision that the 
agreement sued upon contlicted with the Constitution 
of Texas, of 1876, respecting the consolidation of 
one parallel or competing railroad with another 
or the control of one = such railroad by another. 
Such being the decision, the plaintiff moved for 
ui new trial for the reasons stated in the 

ranscript, page 77, and the motion for a new trial 
being refused, took an appeal to the Supreme Court 
of Louisiana, transeript, page 78, and filed an assign- 
ment of errors predicated, of course, upon the decision 
of the lower Judge (transeript, page 131). Appeals 
in Louisiana are like those in equity. The-Court of 
last resort acts on the law and facets as presented by 
the whole reeord. Cousin vs. Blane, 19 Howard. 
267; Almonaster vs. Kenton, 9 Jd. 9. The Su- 
preme Court of Louisiana affirmed the judgment of 
the lower court, not upon the ground that the lower 
Judge was correct in his views with respect to the 
relation between the contract sued. upon, and the 
Constitution of Texas, but on quite different grounds. 

The Court stated (Transeript, page 155): 

* The point which overshadows the diseussion of all 
three of the exceptions is made by plaintiffs counsel, 
who contends that the agreement between the parties 
having been sanctioned by a decree of the courts In 


which the litigation adjusted between the railroad 
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companies was pending, it has now acquired the force 
and effect of the thing adjudged, and hence it cannot 
be attacked collaterally. As a general proposition of 
law, the contention is unquestionably correct.” 

The court proceeds however to decide, that while 
the petition alleged that the agreement sued upon 
had been made the decree of the territorial courts 
of New Mexico and Arizona, as well as the court 
of the State of Texas, and in the form set forth in Ex- 
hibit “C” of the petition, and although these facts 
were admitted by the peremptory exceptions or de- 
murrers, vet that the agreement, so far as the division 
of earning clause sued upon is coneerned, was not 
embodied in the said decrees. In doing so the Su- 
preme Court of Louisiana necessarily passed upon the 
tenor and effect of decrees of the territorial courts of 
New Mexico and Arizona, which tribunals were estab- 
lished under the Constitution and laws of the United 
States. In other words, the plaintiff claimed bv virtue 
of said decrees of the territorial courts of New Mexico 
and Arizona, an important right conferred by the 
Constitution and laws of the United States which es- 
tablished those courts, and the Supreme Court of 
Louisiana denied the right. The Supreme Court of 
Louisiana also denied the rights assured to plaintiff by 
the Constitution and laws of the United States with 
respect to the similar decree made by the Texas Court. 
[n short, the Supreme Court of Louisiana held that 
our agreement was not made the deeree of those 


courts, and thereby declared binding on all the parties 
thereto, although the defendant’s peremptory excep- 
tions admitted that it was. Having thus summarily 
denied these important rights, the Supreme Court of 
Louisiana proceeded to hold that the agreement sued 
upon was null and void, as contrary to public poliey, 
and after citing a number of eases which were not at 
all im point, in which illegal combination had been 
made for the purpose of fixing rates and stifling com- 
petition, proceeded Lo apply the law of Louisiana for 
the purpose of destroving the power of making con- 
tracts which had been conferred in 1871 and Isv4, by 
the Congress of the United States, upon the Texas and 
Pacifie Railway Company. Tie petition of plaintiff 
was before them, the agreement sued’ Upon and its 
modifications were annexed to and made part of that 
petition. The agreement sued upon, and made part 
of the petition, declared that the Texas and Pacifie 
Railway Company had the power, under the Acts of 
(Congress, to make the agreement sued upon (Tran- 
script, page 15). Yet the Supreme Court of Louisiana 
said (Pranseript, page 141): 

“Under our own system the doctrine is not only 
sanctioned by judicial authoritv, but it has been 
specially incorporated in our Code in its wide range 
of remedies for wrongs and enforcement of rights.” 

“Article 1803 reads: ‘An ébligation without a cause 
or with a false or unlawful eause, can have no effeet.’ 


“Article ISOS provides: ‘The enuse is unlawful when 
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it is forbidden by law—when it is contra ‘bonos mores 
(contrary to moral conduct) Or lo public order.’ ”’ | 

In other words, while on the face of the petition 
and exhibits and the legislation offered in evidence 
by the plaintiff and the admission made by the pe- 
remptory exceptions of the defendant, it appeared to 
the Supreme Court of Louisiana, and was urged in 
argument there as well as in’ the lower court, 
that the agreement sued upon was authorized 
by the Congress of the United States by the Act 
of Mareh 3d, 1871, chapter 152, which ineorporated 
the plaintiff and authorized it to make running ar- 
rangements with any railroad company existing or to 
he created; by the Act of Congress of June 22d, 1874: 
and by the charter of the Southern Transcontinental 
Railway Company, incorporated by Acts of the Legis- 
lature of Texas, and approved July 27th, 1870, which 
last named company was merged in the plaintiff's 
Company, as set forth in said Act of Congress of 
June 22d, 1874—vet the right to make the contract 
was denied and it was declared null and void. 

But more than this, it appeared on the face of the 
petition and exceptions and the agreement sued upon, 
and the testimony taken with regard to geographical 
facts, and the character of business done under the 
agreement, that the questions in this case mainly 
concerned Interstate Commerce between the Pacifie 
and Atlantic Ocean, and between Louisiana, Texas 


and California. It plainly appeared on the face of 
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the pleadings, documents and testimony, and was 
argued both to the lower Court and the Supreme 
Court of Louisiana, that the regulation of this Inter- 
state Commerce, and the contraets with respect there- 
to were matters for the Congress of the United States 
under Article 1, Section 8, paragraph 53, of the Consti- 
tution of the United States. Yet the Supreme Court 
of Louisiana as well as the lower court Insisted on 
ipplving State law to this matter, and denied to the 
plaintiff its rights under the commerce clause of the 
Constitution of the United States. 

And finally, ifthe affirmation by the Supreme Court 
of Louisiana of the decision of the Civil District Court 
be held to affirm the views of the lower Judge, that 
the agreement sued upon contravened the Constitu- 
tion of Texas of 1876, then it denied to mlaintill 
another important federal right, because the right to 
make the agreement sued upon was conferred upon 
the plaintiff! by the Congress of the United States in 
IST1 and 1874. and to hold that it could be impaired 
by the Texas Constitution of 1876, is to interpret and 
tw Apply the Texas Constitution in such a Wav as to 
make it infringe the powers of Congress and violate 
Section LO of Artiele one of the Constitution of the 
United States, which forbids a State to enaet anv law 
jmpairing the obligation of eontraets, and also to 


violate the commerce clause of the Constitution. 
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THe AppLicaTion PoR REMEARING. 

Under the law of Louisiana the opinion of its Su- 
preme Court does not ripen into a final decree until 
the party against whom it has been rendered has had 
an opportunity, during six judicial days, to present a 
petition for a rehearing. The Code of Practice 
declares: 

“Art. 911. The jadgments rendered by the Supreme 
Court at New Orleans shall be final, and the clerk 
shall deliver a copy to every person requiring it, after 
six Judicial davs shall have elapsed from the render- 
ing of the judgment; and the parties shall have « 
right, at any time within said delay, to apply for a 
rehearing according to existing laws.” 

“Art. 912. In the interval between the dav On 
Which the judgment is rendered avd that on which ui 
becomes fiual, a party dissatistied with the judgment 
mav apply to the Court for a new hearing of the 
cause, aud for this purpose shall present a petition in 
Which he shall state substantially the reasons for 
Which he thinks the judement erroneous, and shall 
cite the authorities in support of his opinion.” 

The judgment then does not become final, cannot 
be executed, and remains as a sort of a % suspension 
of opinion” until the petition for a rehearing is passed 
upon. [fa rehearing be refused, the judgment then, 
and not till then, becomes final. See Almonaster vs. 
Kenton, 9 Howard, 1, 9. 


To apply for such a reliearing is a matter of: right. 
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The plaintiff duly filed its petition for this purpose, 
which is found at pp. 145 to 152 of the Transcript. 
Your Honors will read it. It urges on the Supreme 
Court of Louisiana the rights of the plaintiff which 
had been denied by the opinion complained of and 
demonstrated, as we submit: 

I. That the Court had erred in denying to plain- 
tiff its rights under the decrees of the Territorial 
Courts and the Court of Texas. 

2. That the Court had denied the rights which had 

been claimed by plaintiff to make the agreement sued 
on under the Acts of Congress set forth in the petition 
and its exhibits, and the rights aequired under said 
Acts of Congress; and especially by § 5 of the Act of 
Congress of March 5d, 1871, Chap. 122, (Transcript, 
p. 82), by the Charter of the Transcontinental Com- 
pany, $3, (Transcript, p. 108) and by the ratification 
of this by the Act of Congress of June 22d, 1874, 
(Transcript, pp. 90 and 91). 
3. That the Court had denied the right of plaintiff 
to make and enforce the agreement and had applied 
State law for this purpose, when it appeared on the 
face of the pleadings and the testimony that the agree- 
ment concerned mainly interstate commerce, which 
Congress alone could regulate, and when Congress had 
not prohibited such an agreement. 

The Court refused the rehearing (Transeript. p. 152). 
In other words, before its judgment became final it over- 
ruled these points. Before its opinion and deeree be- 
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came final, it had an opportunity and was besought to 
again discuss and pass upon these federal questions. 
It did pass on them by refusing the rehearing and 
denying our rights, and then, and not till then, its 
judement beeame final. 

In the ease of Stewart vs. Kahn, 11 Wallace, p. 495, 
vour Honors correctly maintained jurisdiction of a 
writ of error to the Supreme Court of Louisiana taken 
as in this ease by plaintiff in the lower court, where 
the federal right) appeared in the record for the first 
time in the petition for rehearing in the appellate 
State court. 

The point there made by the counsel for plaintiff 
Stewart, who was plaintiff below, that under the Lou- 
isiana practice there is no replication, and that the 
petition for rehearing, put in before the judgment of 
the highest Court of Louisiana had become final, pre- 
sented the federal question, was maintained, and the 
judgment, which became final only after this petition 
had been filed, was reversed. 

The ease of Boom Co. vs. Boom Co., 110 U.S. 57, 
relied on by our opponents, does not contliet with this 
view, for in that ease it is declared that the judgment 
of the Supreme Court of Pennsvivania lad become 
final before the petition for rehearing was filed, and the 
question Was not in the case “up to the time of the final 
decision.” In other words, on aceount of the difference 
between the Louisiana practice and that of Pennsvl- 


vania, the petition for rehearing was, in Stewart vs. 
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Kahn, as in the case at bar, a part of the record 
before the judgment of the Louisiana Court became 
final. In Stewart vs. Kahn, as in this case, the Lou- 
isiana Court had the questions before it, and passed on 
them adversely to claims of plaintiff in error. 

THe FEDERAL QUESTIONS. 

In the first place let it be noted that under the de- 
cision in the Pacifie Railroad Removal eases, 115 U. 
S. 1, this suit arose “under the laws of the United 
States;” that every act of the plaintiff, ineluding its 
rights and obligations under the contract sued on, 
arose under the Congressional law of its being (lio 
U.S. p. 14), and in the luminous language of that 
decision, “the whole being, capacities, authority and 
obligations of the Company [plaintiff] * * * 
are so based upon, permeated by and enveloped in 
in the acts of Congress referred to, that it is imprae- 
ticable, so far as the operations and transactions of 
the Company are concerned, to disentangle those 
qualities and eapacities which have their souree and 
foundation in these acts from those which are derived 
from the State or Territorial authoritv.” 115 U.S, 
p. 16. 

If this be logieally true in the three eases of the 
Texas and Pacifie Railway. Company, in 115 U.S, 
now cited, where the actions sounded in tort because 
MeAllister, Kirk and Murphy had been injured by 


cars of that Company, « jfortior/, we should imagine, 
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would the same truth be substructural and organic in 
the instant case, where the suit is brought upon a 
contract in which, totidem verbis, all parties appeal to 
the Acts of Congress as the souree of the plaintiffs 
power and capacity to make it. 

It is not necessary to contend, or to decide, that 
every suit brought by the Texas and Pacifie Railway 
Company in a State Court can be eventually removed 
by writ of error to this tribunal. The principles 
enuneiated in the eases cited from the 115th U.S. are 
referred to as elementary, as fundamental, as seminal. 
They are touchstones, to be applied to the special 
facts of this controversy. What are those special 
facts? | 

We repeat that the suit was begun to recover sundry 
large amounts due the plaintiff Company under the 
agreement of November 26th, ISS1, and its modifiea- 
eation of 1885, known as, and here called for conveni- 
ence, the Gould-Huntington Agreement. The agree- 
ment and its modification were annexed to and made 
part of the petition as Exhibits “A and B.”) And the 
form of the decree of the Courts of the territories, and 
of Texas, was annexed as Exhibit “C,” Transeript, pp. 
1-21. 

The effect of such pleading under the Code of Praec- 
tice of Louisiana is not doubtful. Doeuments sued 
on and annexed to and made part of a petition are 
just as much a part of it, and of its averments, as if 


they had been recited word for word in the petition 


>| 


itself. Nay, more, if there should be any error in the 
petition, a document sued on, annexed and made 
part, would control and correct. Hughes vs. Harris- 
son, ¢ Martin, N. S. 227; D'Invilliers vs. Seeond 
Municipality, 5 Robinson (La.) 123; Rugely vs. Good- 
loe, 7 La. Annual, 295; Johnson vs. Gennison, 18 La. 
Annual, 275; Teutonia National Bank vs. Wagner, 33 
La. Annual, 732 

In other words, the agreements and other exhibits 
of the petition in this case form part of it, and the 
petition stands as if the pleader had, with a repetition 
which would have been vain, at least in Louisiana, 
averred and reiterated all the recital, statements, ad- 
missions and promises of the parties. 

The cause has never been tried on its merits. The 
defense set up consisted o. three exceptions, already 
recited. The law in regard to these should not be 
confused by any reference to the rules in regard to 
“pleas” at common law or in equity. They are de-. 
murrers. They admit every averment of fact in the 
petition and in its exhibits made part thereof. 

The case was argued to the court of first instance on 
these pleadings and the geographical testimony and 
the second exception apparently maintained. 

Appeal is taken to the Supreme Court of Louisiana 
and the first exception maintained. Rehearing is 
asked for by a petition filed, as matter of right, before 
the judgment of the highest court became final, so 
that the Supreme Court of Louisiana could reconsider 
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its denial of our federal rights. The reeord shows 
that the Court reconsidered the federal questions for 
more than one month and then refused a rehearing. 
And then its judgment denving our federal rights be- 
came final on the lst December, S89, p. 152. Tf these 
facts do not give jurisdiction by writ of error to thils 
Court, then the law and jurisprudence have been great- 
lv misunderstood. The truth is that, from the ineeption 
of the case, these federal questions have inhered in 
the cause. Thev have at all times been present 
asserting themselves as against State law. 

In Cornell University vs. Fiske, 156 U.S. 12, 
attempt Was made, as in the instant ease, to deny vour 
jurisdiction, pp. 162 ef seq. jut it was held, {?. 1i6, 
that there was jurisdiction in this Court by writ of 
error. We have a stronger ease than that. 

In Chapman vs. Goodnow, 123 U.S. at p. 548, it 
Was said: | . 

“Tf a Federal question is fairly presented by the 
record and its decision is actually necessary to the 
determination of the case, a judgement which rejects 
the claim but avoids all reference to it is as much 
against the right * * as if it had been specitically 
referred to and the right directly refused.” 

And see Arrowsmith vs. Harmoning, 118 U. 8. 194: 
Cousin vs. Blane, 19 Howard, 202, and Anderson ys. 
Carkins, 135 U.S. 483. 


Referring to the language lastly above quoted, we 
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here print for convenience the assignment of errors 
made by plaintiff at bar in this Court. 

“First. The Supreme Court of Louisiana erred in 
afiirming the judgment of the Civil District Court for 
the Parish of Orleans in this eause. 

“Second. The Supreme Court of Louisiana erred 
in refusing the rehearing applied for by the plaintiff 
in error. 

“Third. The Supreme Court of Louisiana erred in 
holding that the agreement sued upon in this cause 
was not made the deeree of the District Courts of the 
territories of New Mexico and Arizona, as claimed in 
the petition in this cause, and shown bv exhibits 
thereof, and eonceded by the exceptions of defendant. 

“Fourth. The Supreme Court of Louisiana erred 
In holding that the agreement sued upon in this eause 
Was not made the deeree of the Court of the State of 
Texas, as set forth in the petition, and exhibits of this 
cause, and conceded by the exeeption of the defendant. 

“Fifth. The said District Courts of the territories 
of New Mexico and Arizona being established by and 
under the Constitution and laws of the United States, 
and the said agreement sued upon having been made 
the deerees of said Court respectively, and having by 
transaction or compromise been embodied in, said 
decrees, the same have the effect in favor of the plain- 
tiff of res judicata; and the Supreme Court of Louisi- 
ana erred in deciding to the contrary, and denving 
the rights claimed by plaintiff thereunder. 

“Sixth. The agreement sued upon having been 
made a deeree of the Court of the State of Texas, as 
set forth in the petition and exhibits, and having 
been therein embodied by way of transaction or com- 
promise, and the said decree of the Texas (‘ourt being 
entitled to full faith and credit in this cause under Sec- 
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tion First,of Article Fourth, of the Constitution of 
the United States, the Supreme Court of Louisiana 
erred in deciding to the contrary and denving the 
rights of plaimtith as claimed thereunder. 

“Seventh. The Supreme Court of Louisiana erred 

1 holding the agreement sued upon to be legal, null 
ial void; the fact being that the said agreement sued 
upol Was authorized by the Congress of the United 
States by the Act of March Sd, 1871, Chapter 122, 
which ineorporated the plaintiff, and authorized it. to 
make running arrangements with any railroad com- 
pany existing or to he ¢ reated, and by the Act of Con- 
egress of June 22d, 1874, set forth in the petition, and by 
the Charter of the Southern Transcontinental Railway 
Company incorporated by an Act of the Legislature 
of Texas, approved July 27th, 1870, which last named 
Company was merged in and consolidated with plain- 
til © a as set forth in said Act of Congress of 
June 22d, 1374, entitled ‘An Act to incorporate the 
Texas Paecifie Railroad Company, and = to aid in 
the construction of its road and for other purposes.’ 
and by the Charter of the New Orleans Pacifie Rail- 
wavy Company, being the Act No. 14 of the General 
Assembly of Louisiana of 1876, which said New Or- 
leans Pacific Railway, its property, rights and fran- 
chises were acquired by the plaintiff Company under 
the authority of said Act of Congress. 

“Kighth. It appearing on the face of petition and 
exceptions, the agreement sued upon, and. the testi- 
Mony under said exceptions, that the questions in this 
cause concern mainly Interstate Commerce between 
the Pacifie and Atlantie Ocean, and between Louisi- 
ana, Texas and California, and that these are 
matters for the Congress of the United States to regu- 
late, under Article First, Section Fight, Paragraph 3, 
of the Constitution of the United States, the Supreme 
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Court of Louisiana erred in ap plying the law of Louis- 
jana and the prohibition of its Civil Code, or of any 
other State, to annul such an agreement or declare it 
unlawful. | 

“Ninth. The Court of first instance in this cause 
having sustained the exceptions of the defendant, and 
dismissed the case upon the ground that the agree- 
ment sued upon was contrary to the prohibition con- 
tained in Article 10, Section 5, of the Constitution of 
the State of Texas, adopted in the vear 1876, and 
having thus held that said prohibitions applied to the 
agreement sued upon, and forbade its execution, 
although the said agreement was made by the = 
tiff Company under the powers granted by the Con- 
eress of the United States in the years 1871 and 1874, 
as shown by the petition of this cause, the Supreme 
Court of Louisiana erred in aff rming the said judg- 
mentof the said Court of first instance in this cause, 
in this, that the said clause of the Constitution of 
Texas of 1876, as so interpreted and applied by the 
Court, violates Section 10 of Article I of the Constitu- 
tion of the United States, which forbids a State to 
pass anv law impairing the obligation of contracts. 

“And for these errors and others apparent on the 
face of the record, plaintiff in error prays that the 
judgment of the Supreme Court of Louisiana may be 
reversed, and for such other and further order, judg- 
ment and relief as may be just.” 

Now, bearing in mind the language of the court 
quotedabove from the 125d U.3., it appears: 

(1) That the plaintiff pleaded and claimed its rights 
under the decrees of the Territorial Courts of New 
Mexico and Arizona, of which the Gould-Huntington 
Agreement “A” was made part and decreed to be bind- 
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ing upon the parties. These decrees each declared as 
follows: 

“The aforesaid deeree is made to carry out the pro- 
visions in this behalf of said agreement, dated Nov- 
ember 26th, 1881, which is hereby made a part of this 
decree, and by consent of the parties, and upon con- 
sideration by the Court, IS HEREBY ORDERED AND 
DECREED to be binding upon each and all of the parties 
hereto in all its stipulations and agreements, as therein 
shown, and said decree does not otherwise affeet or 
interfere with the provisions of said agreement.” 

Transcript, pp. 25 and 145. 

These decrees, as well as the similar one in the 
Texas Court, sustains our claims thereunder, which 
the Supreme Court of Louisiana has denied. Each 
makes the whole Gould-Huntington Agreement part 
and parcel of the deeree; the whole, and not a part. It 
declares in the part lastly quoted that the savd agqree- 
ment of November 26th, 1881, 1s hereby ordered and 
decreed to be binding upon each and all of the parties 
hereto 7n all its stipulations and agreements as therein 
shown. All the parties of the first part are admitted 
to be represented and run by the defendant in this 
ease. And amongall the stipulations and agreements, 
as therein shown, is the division of certain earnings 
sued upon in this ease. A plainer case of transaction 
or compromise, embodied in deerees of Court, and 
having the effect of res jpudicata, has never been seen. 
Oelesby vs. Atrill, 105 U.S. 605. The District Courts 
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Constitution of the United States, by the Congress 
thereof. The litigation arose under the Constitution 
and laws of the United States, and especially under 
the Acts of Congress with reference to the Texas and 
Pacific Railway Company, recited in the petition in 
this cause. The said Territorial Courts had jurisdie- 
tion under the Acts of Congress, Rev. Stat. of the 
United States, Sections 1839 to 1895, and Seetion 1910, 
Constitution of the U.S., Art. LV, Section 3, par. 2. 
And the similar deeree of the Texas Court is entitled 
to full faith and credit in this cause under the same 
Article, Section 1. And we elaimed our rights under 
the Constitution and laws of the United States, in the 
pleadings in the lower court, in the Supreme Court 
of Louisiana, and again by petition for rehearing be- 
fore the judgment of the latter court beeame final. In 
(iiles vs. Little, 134 U.S. 649, it was said: “if the 
State Court had refused to give due effeet to a final 
judgment of any court of the United States, in a case 
between the same parties, a federal question would have 
been presented, which might have been brought to 
this Court for review. Dupasseur vs. Rocherean, 21 
Wall. 130; Creseent City Co. vs. Butchers’ Union Co., 
120 U.S. 141." To whieh we may add the ease of 
Mechanies’ Bank vs. Union Bank, 22 Wall. 276. The 
Southern Pacifie Railway Companies of Arizona and 
New Mexico were parties to those suits, as was the 
plaintiff, and to the Agreement “A,” and the defend- 
ant at bar is admitted to have sueeeeded to their rights 
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and Jiabilities under said agreement, and the Supreme 
Court of Louisiana having interpreted these decrees, 
soas to deny our rights, as pleaded and claimed, a 
writ of error properly lies to bring the question here. 

Qur learned opponents scem to see this quite plan- 
ly and try to avoid the result by eriticism of the 
pleading. We pleaded the decrees referred to, certi- 
fied copies to be produced on the trial of the merits, 
and annexed the precise form and language of them, 
Which was admitted to be correct. And the State 
Court was satisfied with the method of pleading, de- 
clared that the point ‘ overshadowed ” the case, and 
passed on its merits. [It would be something astound- 
ing if the defendant could now be heard to say that 
the presentation of the point was hot technically anid 
sufficiently specific. 

(2) It further appears that, bv the pleadings, the 
exhibits, the arguments, and the petition for rehear- 
ing, the powrr of the plaintiff to make the agreement 
sued on was from the beginning urged upon the State 
Court. It was set forth in the petition, recited in the 
agreement, Exhibit “A,” (Trans. p. 15), controverted 
necessarily by the first and seeond exceptions, denied 
by the lower Judge, alluded to in the motion for a 
new trial, p. 77, reiterated in the assignment of errors 
In the Supreme Court of Louisiana, p. 131; argued to 
the Court; and then, before the jadement beeame final, 
reiterated in the petition for rehearing, pp. 149, 150. 


The question of power conferred by Congress has 
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been in the ease from the beginning and the power 
was necessarily denied by the State Court. 

The cases of Boom Co. vs. Boom Co., 110 U. 
oS. and Detroit Ry. Co. vs. Guthard, 114 U. S. 133, 


cited against us, are not in point. The respective 
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plaintiffs in error in those eases were not incorporated 
by Congress, had made no agreement under federal 
authority, and did not, of course, declare on any sueh 
agreement. 

We have a right then to lav the question, by writ 
of error, before this Court, whether or not we have 
Congressional authority to make the agreement sued 
on, and whether it ean be denied by the State Court 
as it has been in this ease. 

(3) It further appears on the face of the pleadings, 
the exhibits, the exception of defendant, the testi- 
mony, p. 58, the motion for a new trial, p. 77, the 
assignment of errors, the opinion of the Supreme 
Court of Louisiana (Cousin vs. Blane, 19 Howard, 
207), and the petition for rehearing filed before final 
judgement, that the agreement sued on mainly con- 
cerned Interstate Commerce between the Pacific and 
Atlantie Oeeans, and between Louisiana, Texas and 
California. We have claimed from the beginning the 
power under our federal charters to make the agree- 
ment sued on, and that it was not forbidden, but dis- 
tinctly authorized by the Congress of the United 
States. This was matter for Congress to regulate 


under the ecommerce clause of the Constitution of the 
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United States, and any attempt to annul the agree- 
ment by applying restrictions of State law to it Is 
illegal. Hall vs. Deeuir, 95 U.S. 485; The Wabash 
Case, 118 U.S. 557. This Wabash case was repeatedly 
expounded in this litigation both to the lower and 
upper State Court, and is conclusive. It is no 
answerin amotion todismiss to say that the agreement 
sued on is illegal. That is begging the question, We 
claim congressional power to make it, and sole con- 
gressional jurisdiction to control such matters. This 
is a federal question which we have a right to present 
by writ of error. What this Honorable Court will 
decide in regard to it will be an interesting subject of 
argument, oral and printed when the cause is reached. 
The defendant ean afford to wait. It has thus far 
kept the vast considerations it received under the 
agreement sued on, and postponed at least the pav- 
ment of the large sums it owes. It is not plaintiff in 
the suit and is not being delaved: 

(4) In the application for a rehearing, at p. 152 of 
the Transcript, it was said: 

“The questions of the effect of the Texas Constitu- 
tion and of the Interstate Commeree Law do not seem 
to have been passed On) by the Court. Upon these 
questions We submit again the views contained in our 
brief heretofore printed.” 

If, by reason of the lower State Court maintaining 
the exception founded on the supposed effect of the 
Texas Constitution of 1876, and then, if its judgment 
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be literally interpreted, maintaining all the exceptions, 
and this judgment being affirmed by the Supreme 
Court of Louisiana, the questions must be discussed 
of the right of the State of Texas to take away from us 
In 1876, powers conferred by Congress in 1871, 1873 
and 1874, and also of the effect of the Interstate Com- 
merce Law of ISS7 in terminating an authorized con- 
tract made in 1881; then we have in the record, pre- 
sented and discussed, from the beginning, two more 
important federal questions. 


Morion To AFFIRM. 


We submit that the motion to dismiss should be 
denied—and it seems plain to us that the motion to 
affirm should also be refused. Motions to affirm, eut- 
ting off oral and complete diseussion, should, we 
imagine, only be granted in a plain ease, and, per- 
haps, as a rule, when the defendant in error has a 
judgment which it would be unjust to tie up without 
enuse. This ease and the defendant are in no such 
category. 

1. The Supreme Court violated law, as well as the 
rules of grammatical construction, in deciding against 
our claim that the agreement sued on was made a de- 
cree of the Territorial Courts of New Mexico and 
Arizona, as well as of the Texas Court, and thereby 
adjudged to be binding on all the parties thereto. We 
repeat the language admitted on all hands to be true: 


2 

“The aforesaid deeree is made to carry out the pro- 
Visions in this behalf of said agreement, dated No- 
vember 26th, 1881, which is hereby made a_ part 
of this deerce, and by consent of the parties, and 
upon consideration by the Court, Is HEREBY ORDERED 
AND DECREED to be binding upon each and all of the 
parties hereto in all its stipulations and agreements, 
ils therein shown, and said deeree does Lheot otherwise 
affect or interfere with the provisions of said agree- 
ment.” 

The defendant in error is greatly mistaken in its 
brief in the statement that the parties to those 
decrees and to this suit were not the same in 
the legal sense. The Southern Paeifie  Rail- 
roads, respectively, of California, of New Mexico 
and of Arizona and the Galveston, Harrisbure 
and San Antonio Railway Company, on the one 
hand, and the Texas and Pacific Railway Company, 
on the other, were parties, and this is shown by the 
admitted allegations of the petition and the Exhibits 
“A” and “C,” by the exceptions, and by the opinion 
of the Supreme Court of Louisiana. And the defend- 
ant in error is successor and privy to the parties op- 
posed to the Texas and Pacific Railway Company in 
that litigation and conceded to be so, and liable as 
such. And the Supreme Court of Louisiana mani- 
festly held our claim of transaction, compromise and 
rex adjudicata to have been properly pleaded, and that 
it would have been perfectly rood except that in the 
opinion of the Court the portion of the agreement 


sued on was not sanctified and made binding by the 


decrees. To reach this conelusion the Court misin- 
terpreted the decrees—and erroneously declared that 
while thev sanctified one part of the agreement, they 
did not sanctify the section sued on. This was a 
manifest blunder which we sought in vain to correct 
by the petition for a rehearing. The clause quoted 
above adjudges that the said agreement of November 
21st. ISS1,1s hereby ordered and decreed to be binding 
upon each and all of the parties litigant, including 
the principal parties to the agreement sued on, and 
their privies by the agreement, and their successor 
and privy, the defendant at bar. At the risk of being 
tedious, we repeat substantially what we repeatedly 
argued in the lower and higher St ite Court on this sub- 
ject, to show that the agreement is.a unit, that it was 
sanctified by the decrees as such, and that the attempt 
to validate it in part, and destroy it in part, Is most 
unjust. 

It is not correct, we submit, to assert that these: de- 
erees do not have the effeet we claim for them, be- 
cause they each say that ‘the said deeree does not 
otherwise affect or interfere with the provisions of said 
agreement.” 

Manifestly the litigation was settled or compromised 
by the agreement; and the decrees recognize and sane- 
tion the agreement asa whole, and show, among other 
things, that the quarrel as to-a great right of way was 
settled, and a great land grant and valuable franchises 


econveved. The obligations as to those are complied 
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with, but this eompliance and its decreed consequences 
are not to otherwise affect or interfere with the pro- 
visions of the said agreement. That is, thev are not 
to be prejudiced, or declared as vet complied with. 
They are to stand, recognized and confirmed by the 
deeree, which recognized and confirmed, and declared 
binding. the whole agreement. 

It is admitted by the lower court, in its opinion, 
that the conclusion it arrived at can only be reached 
by separating the “Gould-Huntington Agreement” 
into a number of independent contracts. We submit 
that such separation is erroneous, and we porte to the 
dlarming injustice that must result from this error. 
We are to give everything, and receive nothing. A 
Court will be astute to avoid such a conclusion; but no 
astuteness, we submit, is neeessary to avoid such a 
result. 

The agreement speaks for itself in no uncertain way. 
The preamble contains the following recitals, which 
apply to the whole agreement as fully as the preamble 
of the Constitution applies to the whole instrument: 

“Wirnessetu: That Whereas, the said Huntington 
and his associates own and control a majority interest 
in the said companies for whose behalf he acts as 
aforesaid ; 

“And Whereas, the said Gould and his associates 
own and control a majority interest in the companies 
for whose behalf he acts as aforesaid; 

“lad Whereas, divers differences have arisen and 
exist between the three Southern Pacifie Railroad 
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Companies above named, and the said Galveston, Har- 
risburg and San Antonio Railway Company, on the 
one hand, and the Texas and Pacitic Railway Com- 
pany on the other; 

* And Whereas, in respect to some of the said differ- 
ences, Various suits are now pending in the courts of 
Arizona, New Mexico and Texas, threatening long- 
continued, troublesome and expensive litigation; 

fad Whereas, the continuance of such litigation is 
injurious to all of said Companies, and ineidentally to 
the public interests, so far as the business of said lines 
Is concerned: | 

* And Whereas, said differences and litigation have 
been found, upon conference and deliberation, to be 
susceptible of amicable adjustment, as in this contract 
provided: 

“nd Whereas, the Missouri Pacifie Railway Com- 
pany, the Missouri, Kansas and texas Railway Com- 
pany, and the St. Louis, Tron Mountain and Southern 
Railway Company own and control lines of railroad 
connecting with the road of the Texas and Pacifie 
Railway Company, and are interested in the subject- 
matter of this agreement, except so far as pertains to 
the direct controversies in the pending suits between 
the said Southern Pacifie Railroad Companies and the 
Galveston, Harrisburg and San Antonio Railway Com- 
pany. on the one side, and the Texas and Pacifie Rail- 
wavy Company on the other. 

* Now, therefore, the parties hereto, with a view per- 
manently to settle all controversies between said (‘om- 
panies of the first part, or any one or more of them, 
and the Companies of the second part, or any one or 
more of them. and to prevent farthe r controve ree .. and 
aD consid ration of the pre Wises and ot the MUTUAL 
COVENANTS hereinafter contained, the parties hereto do 
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eovenant, promise and agree, each with the other, as 
follows:” } 

Then come the different parts of the agreement. 
They are numbered for the sake of convenience, as the 
different parts of the body are catalogued by the ana- 
tomist, but they form one agreement, even as such a 
hody is one. 

It is in vain to reply that the agreement was to be 
ratified by the different companies. That was neces- 
sary as a matter of proper business precaution, but 
What was to be ratified? A congeries of different 
agreements? No. “The foregoing agreement,” as a 
unit, whose unitary consideration is not to be divided 
up and frittered away as to us, and left to be enjoved 
by the other side in full. 

Nor does the clause in regard to suits sustain the 
conclusion of the State Courts. It points to the reverse. 
if the doeument was a congeries of different agree- 
ments the clause might have been omitted. Its pres- 
ence indicates a perfect consensus of opinion at that 
time by the parties that the agreement was a unit and 
that therefore this right of individual action should 
be conferred. Permit us to repeat what we have 
already said in a brief on the first argument in the 
Supreme Court of Louisiana: 

“The Unity of the Contract and the Unity of the Con- 
sideration. 

“This is apparent from the fact that it is an agree- 
ment between Mr. Gould upon one side and Mr. Hun- 
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tington upon the other—Mr. Huntington as control- 
ling the majority of the stock of the Companies for 
which he acted and Mr. Gould as controlling the ma- 
jority of the stock of the Companies for which he 
acted. So, that really it was Mr. Gould on one side 
and Mr. Huntington upon the other, in respect to the 
properties controlled by them respectively. There 
were differences between the Pacific Railroad Com- 
panies and the Galveston, Harrisburg and San Anto- 
nio Railroad Company on the one side and the Texas 
and Pacifie Company on the other. Some of these 
differences had brought on litigation then pending in 
the courts of Arizona, New Mexico and Texas. The 
object of this agreement was to settle all these differ- 
ences and all litigation between Mr. Gould and Mr. 
Hluntington, or the corporations ¢ontrolled by them. 
That agreement was entered into. as it appears on its 
face, with a view, permanently, to settle all these dif- 
ferences and all litigation between Gould and Hun- 
tington; to settle all controversies between the 
Companies, or any one of them,on the one side, 
and the Companies, or any one of them, on the 
other side, and to prevent all future controversies 
between anv and all of them. It was an agreement 
entered into of an enduring character, because, in the 
loth Article it is provided, ‘that the agreements, and 
each of them herein, are of perpetual obligation.’ One 
of the objects of the agreement Was to prevent the un- 
necessary expenditure of capital in buildinga railroad 
for the benefit of one side, from Houston to Galveston, 
or for the benefit of the other, from the Junetion to 
Kl Paso. To avoid that expense, the agreement pro- 
vided for the joint use of the track from Houston to 
Cialveston, and for the joint use of the track from the 
Junetion to El] Paso, the track of the latter belonging 
to the Galveston, Harrisburg and San Antonio Com- 
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pany, and the track of the former belonging to the 
Galveston, Houston and Henderson Railroad Compa- 
nv. The agreement farther provides for the transfer 
hy the ‘Pexas and Pacitie Company to the Southern 
Pacific Companies, represented by Huntington, of the 
Immense land grants Which had been Z1Ven by the 
United States to the Texas and Pacifie Company. The 
Texas and Pacific Company also transferred all of its 
franchises west of tl Paso to the Southern Pacitie 
Companies represented by Huntington. It was in 
consideration of all these agreements and conveyances 
on the part of Mr. Gould and the Companies repre- 
sented by him, that Mr. Tfantington and the Compa- 
nies represented by him agreed that the Texas and 
Pacific and the Southern Pacific Companies should be 
operated as one through continuous line to the Pacitic 
Qeean, the earnings to be divided in proportion to the 
distance hauled by each party; that the arrangement 
for division of earnings, provided for in Article 6, was 
made; that the Louisiana Western Company was to 
use the Texas and Pacifie track into New Orleans; that 
the parties agreed not to build competitive roads, or to 
duplieate the roads of each other, and that thev also 
agreed not to purchase or control competing roads, 
and the elause in the loth Article was inserted for the 
express purpose of avoiding the difficulty which would 
have arisen from the terms of the agreement but for 
that provision contained in that Article. 

“The contract, as it stood, was a joint contract be- 
tween all the parties, and no suit could have been 
brought upon the eontract by any one company but 
for the provision contained in Artiele 15, which allowed 
one of the parties to maintain actions against any 
other, or against any or all of the railroad companies 
to. protect any right secured by the agreement. But 
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for that clause no such separate suit could have been 
brought. 

“ Ttis. therefore, manifest that the agreement is one, 
that there are a great variety of considerations enuring 
to the different companies, but thev all constitute a 
part of one contract between Mr. Gould upon the one 
side, and Mr. Huntington Upon the other. 

“The unity of the contract being conceded, we have 
anoaverment in the petition on page o that ‘in pursa- 
anee of said agreement, the same was duly made a 
decree of the Court in said litigation hereinbefore re- 
ferred to, and in said Courts of Texas, New Mexico 
and Arizona,as by duly certified copies of said deerees 
Will appear, and in form shown by the copy hereto 
annexed as part hereof, and marked Exhibit 'C, which 
decrees conformed with and carried out said dvree- 
ment. Therefore the agreement has become res adju- 
dicata, not only beeause it is by .waw in itself as a 
transaction res adjudicata, but because that transaction 
has been reduced toa judgment of Court, and that 
judement ennnot be Impeached by either party collat- 
erally. Therefore, even if the alleged illegality in the 
sixth clause of the agreement existed, the defendant Is 
precluded by this judgment from availing himself of 
it. It is too late now for him to set up as a defense to 
the execution of the agreement a matter which should 
have been set Up or could have been set uly} in the suit 
in which judgment on the agreement was rendered. 
It is well settled that a transaction ora judgment can- 
not be attacked collaterally, as was decided by the 
Supreme Court of the United States in the case of 
Attrill vs. Oglesby, 105 U.S. 605. Also in 16 An. 545; 
11 An. 754. and Rabun vs. Pearson, 25 An. 696." 


The fact that the Sixth Seetion of the agreement is 


entitled  o. mutual agreement, has no force against 
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our view. The considerations recited in the preamble 
consolidate into one unitary consideration the various 
matters recited, including the “mutual agreetnents ”’ 
of the parties, and provides for one agreement on this 
basis, 

So we assert that the Supreme Court of Louisiana 
eravely erred in its interpretation of these territorial 
decrees, as well as that of the Texas Court. 

(2) The defendant asks this Court to affirm, on 
mere motion, the ruling of the Supreme Court) of 
Louisiana, that the agreement sued on was null 
and void, as contrary to publie poliev. This is a very 
large question to be disposed of in so sammary a way, 
but we will consider it as briefly as possible, premis- 
ing that the defendant’s exception coneedes that the 
agreement was made in good faith, and alleges no 
fact concerning the premises. 

The charter of the plaintiff’ Company set forth in 
the petition, cited in the agreement, put in evidence 
and referred to in argument, repeatedly, in the Courts 
below, provides, Transcript. p. 82: 

“See. 4d. That the said Texas and Paeifie Railroad 
Company shall have power and lawful authority to 
purchase the stock, land grants, franchises and ap- 
purtenances of, and consolidate on such terms as 
may be agreed upon between the parties with any 
rullroad company or companies heretofore chartered 
by congressional, State or territorial authority, on the 
route preseribed by the first section of this Aet, but 
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no such consolidation shall be with any competing 
through line of railroads to the Pacifie Ocean. 

“Sec. Oo. That the said Company shall have power 
and authority fo meake running arrangements with (tabi 
railroad COMLPENY or COMpPANte s hie re lofore chartered: 
or thiatt may here atte yr hy, chartered hy congressional, 
State or territorial authority; also to purchase lands or 
to accept donations or grants of land or other property 
from States or individuals for the purpose of aiding 
in carrving out the object of this Company.” 

The Texas and Pacifie aequiredt the Southern 
Transcontinental of Texas, and all its rights and 
powers, among which were the following: 

“See. 3. And the said Company hereby ineorpo- 
rated may purchase the rights, franchises and prop- 
erty of the Memphis, El Paso and Pacifie Railroad 
Company,-heretofore incorporated by this State, and 
also the rights, franchises and property of any other 
company incorporated by this or any State, or by the 
United States or any territory, so that it mav have its 
connection complete and continuous to the Atlantic 
on the east and the Pacifie Ocean on the west.” Tr. 
}). LOS, 

And this acquisition of all rights of the Transecon- 
tinental was approved and ratified by the Act of Con- 
cress of 1874, in express terms. Transeript, p. 90. 
And under this power, so bestowed and ratified by 
Congress, the Texas and Pacifie Railway Company in 


1880 acquired the rights and property of the New Or- 
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leans Pacific Railway Company, as set forth in the 


petition, |). I, and hy the Act No. 14 of 1876 of the 
Legislature of Louisiana there pleaded, which is a pub- 
lic law, the Texas and Pacific hasethe following Powers, 
hmong otuers: 

“Oth. To eross, Intercept, Jorn, and unite its rail- 
Wits, nic pro-rate with any other railroad heretofore 
or hereafter constructed in the State of Louisiana, or 
any other State, at any point upon its route, and upon 
the ground of such other railroad, with the necessary 
turnouts, sidings, switches, and other conveyances 
feonveniences}| in) furtherance of the objects of its 
connections. Laws of Louisiana of S76, p. ot. 

And this ACQUISItION is recognized in the agreement. 
Trans., p. 12. 

Now we beg to ask what possible excuse is there 
for the statement by the Sapreme Court of Louis- 
inna that the agreement sued on is null and void? 
We assert that it was a good and praiseworthy agree- 
ment. In Woodstock vs. Extension Co., 129 U.S. 645, 
it was declared to be a duty of a railway company to 
save the burden on the publie whieh would result from 
building unnecessary lines. One salient motive of the 
Giould-Huntington Agreement was to save a burden on 
the public by building unnecessary and duplicate lines 
between Galveston and Houston, and between Sierra 
Blanca and El Paso. This motive is commended as 
pratseworthy in the Woodstock case. The other facts 
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of that decision have no likeness to those in) question 
here. 

A part of the Gould-Huntington Agreement is the 
division of earnings clause, section six as. modified. 
The exeeption which alleges the general illegality of 
the agreement does not aver any fact to maintain such 
acharge. As we have repeatedly urged, it does not 
allege any faet which Joes fo show that the agreement 
operates a re straint of trade. ora restraint of CONLH tition, 
ora firing of price x, or rales, or visitng of rates, or ait 
other rnpuery to the publie, and much less are any of these 
thi (ngs proved, 

The Louisiana Courts seem to have overlooked this 
point entirely. The eases eited from New York and 
Ohio, and from other States, are where rates or prices 
were fixed. The general doctrine of restraint of trade 
has been greatly modified. Wellogg vs. Larken, 3 
(‘handler (Wis.) 135; Diamond Mateh Co. vs. Roeber, 
lOG N.Y. 475: Oregon Co. vs. Winsor, 20 Wall. G4. 

The effect of the agreement sued upon is not to stifle 
competition. It fixes no rates, it imposes no penalty, 
it appoints no governing body, it exercises no control 
by the parties on the one side over those on the other 
side. It is not a pool at all in any illegal sense; and 
the faet that it is called an agreement to pool does not 
change its intrinsie character. 

If an agent of the Texas and Pacific Company in 
New Orleans wishes to get the business of a large 


mereantile firm here. he CAn charge cl lower rate to I 
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Paso or San Francisco in order to induce such firm to 
vive to the Texas and Pacific their other business to 
Dallas, Fort Worth or Marshall. See Map, >. 15). 
The argument of defendant that under this agreement 
to divide Garnings only on certain traflie, both par- 
ties. would beeome eareless as to getting business, 
would seem to be absurd. The Court will take notice 


that there is much other business besides that in- 
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cluded in the agreement, and there are other trans- 


continental lines. Tf both parties should neglect to / 
eet business, neither would get anything to. divide. 

The agreement evidently was intended to prevent ) 
the unnecessary expenditure of capital in the con- afl 
struction of duplicate roads from the Junetion to El : 
Paso, and from Houston to Galveston. so 

The quotations from the Code of Louisiana as to * 
obligations Without a eause, or with a false or illegal 
cause, are not in point. To apply them, the illegality 
must be first assumed, when it does not exist. 

No court, either in this country or in’ Europe, has . 
vel decided that such an agreement as that sued on > 
is illegal upon the ground of publie policy. On the 
contrary, the courts in England have sustained the | 
validity of such an agreement or of an agreement in- r 


finitely more objectionable than the one sued. on. 

Mr. Hadley, in his valuable work on railroad trans- 4 
portation, shows, that even pools whieh fixed rates 
anid might be eonsidered much More objectionable 


than the agreement sued upon, are not only held not 
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unlawful in England, but are considered legal in 
Belgium, where the Code Napoleon prevails, and 
where they have been made between roads belonging 
to the State, and those belonging Lo private corpora- 
tions. See Hadley on Railroad Transportation, pages 
Sl and 216. 

It seems from his statements at page Sli, that the 
gorfernment of the German l;mpire also recognizes 
real pools as legal, where the civil law is the basis of 
jurisprudence. 

The modern English and American eases are admir- 
ably summed up by Mr. Morawetz, in the 2d Edition 
of his work on Corporations, pp. 1180 and 1151. If 
what he savs be true in regard to those agreements, 
which clearly show upon their face a restraint of com- 
petition, still more is it true in regard to the agree- 
ment sued upon in this ease which fixes no rates, 
which defines no penalty, which appoints no board of 
control, which exercises no control by one party over 
the other, which is alleged in the exception of the de- 
fendant to have been made in good faith, which is not 
silleged as a matter of fact to have restricted competi- 
tion, and which does not as a matter of fact restrict 
competition. The first exception, we repeat, avers no 
fact to show that the agreement sued on stifles com- 
petition. If it had, we could have tried the issue. We 
assert that if the case ean be heard on the merits, we 
ean show that it has not had this effeet, but the econ- 
trary. 
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Having thus referred to the general purpose and 
scope of the agreement sued on, we submit that it 1s 
simply a running arrangement made between Sierra 
Blanca and El Paso, between Galveston and Tlouston, 
between EE] Paso, Galveston and New Orleans; an ar- 
rangement to connect the Pacific with the Atlantic, or 
with the Gulf of Mexico, an arm of the latter, and to 
pro-rate. It ais authorized by the legislation alive 
quoted. ven if any of the plan is outside of the 
strict SCO Pe of the Acts above quoted, Which We do hot 
admit, itis germane and founded on the running ar- 
rangements, and the method of handling and pro- 
rating. It will assist the discussion to remember that 
to use a Gallic phrase “there are pools and pools.” 
The word “ pool ae frequently used by journalists, 
railroad men and by political orators in various senses. 
ltis used in the sub-title of the Gould-Huntineton 
Agreement, but it is manifestly used there as a mere 
matter of convenience, and forms no part of the lan- 
cuage of the agreement itself or of the petition in this 
ease. ‘The only definition of the word “ pool,” by any 
lexicographer to which we have access, is in Webster's 
Dictionary, and is as follows: “A small colleetion of 
water; a deep collection of water supplied by a spring 
or occurring in the course of a stream; a small body 
of standing and even of stagnant water; a puddle.” 
The definitions given by defendant are not correct so 
far-as they apply to this case, 


As the word is used sometimes there may be legal 
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pools and there may be those that are illegal. The 
agreement we sue on Is not a pool at all; and certain- 
lv not in anv illegal sense. 

Reference was made in brief of defendant in lower 
court to the monograph of the Hon. Thos. M. Cooley, 
on “Popular and Legal Views of Traflie Pooling,” first 
published In the Railway Review of April 26, 1884, 
and republished January 8, 1867. An examination 
of Judge Cooley's monograph confirms very strongly 
the views which we have submitted, 

In the first place the kind of pools which the 
learned author is discussing are manifestly those by 
Which rates or prices are fixed. For he says, after 
showing that they are legal in Evgland: 

“In this eountry the method of pooling seems to be 
for the several contracting parties to create some 
common authority upon which will be conferred the 
Power to establish and change rales for thie transporta- 
hian of prope rly math in (lL ce rlain te rritory, Or over a CCr- 
fain line, and also to apportion the husiness between 
them. The apportionment will be made upon a con- 
sideration of what the companies severally would be 
likely to obtain under the operation of free competi- 
tion, and it will bechanged from time to time if found 
to be relatively unjust.” 

Referring to many of the cases which were cited by 
our learned opponents, Judge Cooley savs: “It would 
be easy to show that many of these cases have no im- 
portant bearing upon the question of the legality of 
railroad pools,” and intimates quite strongly his 
own opinion that even such pooling arrangements as 


ts 


he is discussing ought to be declared legal, though, 
of course, he cannot undertake to affirm as a prophet 
that they will be. They have, at least, been declared 
lawful in England, and they have not been declared 
unlawful in this country. 

Now, we submit with great confidence, that if Judge 
Cooley, writing impartially and under the sanction 
of a great repute, has these views of a pool which fixes 
prices or rates, he would certainly and a fortiori say of 
the ruuning arrangements and division of partial earn- 
Ings involved in the case at bar, where no rates or 
prices are fixed, that they are not unlawful. 

We may also note that Judge Cooley questions the 
wisdom of the New York cases on which the defendant 
at bar so greatly relies (4 and 5 Denio), and points out 
how vigorously they have been combatted by the Su- 
preme Court of Wisconsin in Kellogg vs. Larkin, 5d 
Chandler, 135, 159, to which we refer. See also Dia- 
mond Match Co. vs. Roeber, 10G N.Y. 475. 

We have referred to Mr. Hadley’s valuable work on 
Railroad Transportation. He is an expert, is Labor 


(‘ommiussioner of Conneetieut. He writes of pools 


very much as Judge Cooley does. When he speaks of 


those which have been criticised by some writers, 
though never by the courts, as possibly contrary to 
public policy, he is speaking of those which fir rates, 
p. ¢¢. He shows that even these are held not unlaw- 
fal in England, and that they are considered Jegal in 
Belgium, where the Code Napoleon prevails, and 
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where they have been made by contract betwcen the 
roads belonging to the State and those belonging to 
private corporations, pp. 81, 216. He cites the latest 
cases, and among them the decision of Mr. Justice 
Marriuews, to which we will soon refer. 

We submit with great earnestness that all presump- 
tions are in favor of right doing and the liberty of con- 
tract. The freedom to make agreements is an import- 
ant part of that civil liberty of which we boast, and of 
which we ought net to be deprived by any subtlety of 
interpretation, and especially in the instant case. 

In Richardson vs. Melor, 2 Bingham, 252, Mr. 
Justice BurrouGus says: ‘Public poliey is an unruly 
horse, and when vou once get asuide of it you never 
know where it will carry vou.” 

In the same ease Chief Justice Best said: 

“Tam not much disposed to vield to the argument 
of public policy. * * * ~~ LT admit that if it ean 
be clearly put upon the contravention of publie poliey 
the plaintiff cannot sueceed ; hut it must be wnquestion- 
able . there must he Wo douwht about a 

In the case of Printing Co. vs. Sampson, L. R. 19 
q. 462, Sir George Jessell, Master of the Rolls, said: 

“It must not be forgotten that you are not to extend 
arbitrarily those rules which sav that a given contract 
is void as being against publie poliev, beeause, if there 
is one thing which more than another public poliev 
requires, it is that men of full age and competent 
understanding shall have the utmost hberty of con- 
tracting, and that their eontracts, when entered into 
freely and voluntarily, shall he enforeed by cour's of 


,yt) 


justice. Therefore, you have this paramount publie 
policy to consider, that you are not lightly to interfere 
with the freedom of contract.” 

We submit that the principle of these remarks ap- 
plies to our case. The agreement we sue on was 
made by intelligent people, in the exercise of that 
freedom of contract which ought to be the right of 
every American. It was made under federal authority. 
The agreement ought not to be adjudged to violate 
the rule of public poliey, unless it plainly and un- 
questionably does so violate that rule. We should 
not be condemned on surmise and inference and fine- 
spun theories. 

The ease of Central Trust Co., vs. The Ohio Central, 
2. led, Rep. Ob). Was decided by Justice MATTHEWS. 
The contract in that case was a real pooling contract 
by which prices were fixed, and might have been con- 
sidered subject to many objections which cannot be 
raised against the agreement sued upon in the case 
at bar. The Court said in that ease that the contract 
itself was a customary one among railroads and the 
receiver believed it to be reasonable and fair, and that 
It was expedient to continue it in foree, and he was re- 
quired to account under it. It is enough to say at present 
thatin the opinion of Mr. Justice Marrurws, that con- 
tract was not contrary to public policy. A fortiori the 
agreement which we sue upon is not. 

We also refer as we did in the lower court to the 
following English eases: | 
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Case of Shrewsbury Railroad, 2 MeN. & G., 305; 
same contract, 17 Adolphus & Ellis, 652, 79 E. C., 
L.. K.; Howe vs. the London Railway; 2 Johnson & 
Henning, 102; Hare vs. Same, /d., 216; Collins vs. 
Socks, 4 Appeal Cases, 685; Mogue Steamship Co. 
Vs. Macgregor, 21,2 B. Div., 544. 

Also to Diamond Mateh Case, 106 N. Y. 481; Leslie 
vs. Lorillard, 110 N. Y. 519; Shade Roller Co. vs. 
Cushman, 145 Mass. 564. 

It may be added that our view, that the agreement 
sued upon is not a pooling contract in the sense in 
which that term is frequently employed to indicate 
something which invades publie policy and fixes rates 
or prices in such a way as toe oppress the public, 
but is only an agreement for running arrange- 
ments with a partial division of certain earnings 
at certain points, finds great confirmation in See- 
tion 5 of the Interstate Commeree Law, Acts of 1887, 
Chap. 104. That Section has two prohibitions, 
and creates two offenses. The one prohibition is 
against pooling of freights of different and competing 
railroads; the second is against the division between 
them of aggregate or net proceeds or earnings, or any 
portion thereof; and the provision that each day of 
continuance shall be deemed a separate offense applies 
only to the pooling of freights, and not to a mere divi- 
sion of earnings. This language is intended to have 
some meaning and was framed after great investiga- 
tion and debate, and is in direct confirmation of our 


= 
yZ 


views, that the agreement sued upon is not what is 
generally called a pooling agreement, and not what Is 
so ealled in that Seetion of the Interstate Commerce 
Law; but belongs to the second class of agreements 
mentioned in that Section, namely, a mere division 
of certain earnings. 

Nay, more—it is a running arrangement authorized 
and made long before the Interstate Commerce Law 
was passed, and the division of certain earnings 1s 
only a part of the plan. One party to the agreement 
controlled the Galveston, Hlouston and Henderson, 
from Galveston to Houston—the other the line from 
Sierra Blanca to El Paso. See Map in Transcript. 
Each is to use the other’s said line, and certain earn- 
Ings, as part of the plan, are to be pro-rated. 

When such an arrangement is made in admitted 
good faith, when it is authorized by Congress, when it 
is made and sued upon by a plaintiff Company ecre- 
ated by Congress, and whose every doing is a Federal 
act; when it saves unnecessary railroad building and 
unnecessary charges on the public; when it concerns 
mainly Interstate Commerce; when the plaintiff was 
obliged lo 0 into thie State Court, because it Wiis acdl- 
vised that under the Judiciary Aet of 1887, the United 
States Cireuit Court for the Fifth Circuit had no juris- 
diction;—it seems manifest that the motion to affirm 
should be denied. 

The defendant in error asks vour Ifonors to affirm 


the judgment on mere motion, because the writ of 


error was taken “for delay.” This is the first time we 
have ever heard of a defendant in the cause, against 
whom no judgment has been rendered and who is 
siinply retaining large sums admitted to be due in the 
business sense, complaining of delay. It also asks 
that the judgment be affirmed “because the questions 
on which the jurisdiction depends are so frivolous as 
not to need further argument.” And then it argues 
part of them for nine printed pages. 

We submit that the questions are not frivolous. 
Thev are Very weighty. They cannot be disposed of 
by calling the agreement an “illegal pool.” It is an 
Important agreement made on vast considerations ad- 
mitted to have been received, and to be now enjoved 
by the defendant. Itis an agreement. which does not 
and cannot harm the publie and benefits it. It saves the 
building of many miles of railroad from Sierra Blanea 
to El Paso, and from Houston to Galveston, provides 
for important running arrangements with fair pro- 
rates. It involves no consolidation or control, it 
forms no partnership, it fixes no rates, it raises no 
rates, it does not stifle competition. The defendant 
Is trving to enrich itself at our expense, and it is ele- 
mentary and axiomatic, that no man should enrich 
himself at the expense of another. 

We ask that the motions be denied. 
‘WoW. HOWE, 
hor Phainteff in [rvor. 
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THE SOUTHERN PACTEIC COMPANY. 
PETITION FOR A REHEARING, 


To thie Honorabl thee Chie i Justices and [ssociate Justices 
of th Nupre me Court of thie lnited Slates: 

The plaintiifin error. the Texas and Paeifie Rail- 
wav Company, respectfully pravs for a rehearing of 
the motion to dismiss or affirm: in this cause. 

The Court has denied the motion to dismiss. but 
has held that the only federal question presented Was 
with respect to the decrees of the Courts of the Terri- 
tories and of Texas. Your Honors have decided that 


the right conferred on the plaintiff by its federal 


charters LO mike the AVTCCTHeCLT 
rieht to do so In Interstate 
striction, was not 

eo , 
a deeision here. 
vour llonors have 
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methods of procedure in Louisiana. CONC! pp those de- 
tailed in her Code of Practice. There is no sueh 


thing in Louisiana practice as a petition for review, 
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tition of review, or petition for review on appeal, 


in the ease of Stewart vs. Kahn was there any 
petition for review on appeal. Nor did the plaintiffs 
e - = i 


Ht) that Case, ON being Cast in the lower eourt, proceed 


“ bm the Supreme Court of § PLTISTLEEEy ODN filing it petl- 
tioh ior a rehearing of the case. i the method and at 
the tlie intimated by the reporte 
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And it hid already been remarked that ~ appar from 
the Act of IS64. it would present no ground of federal 
jurisdiction.” 

The suit was begun in the Fourth Distriet Court of 
New Orleans on a promissory note and a small bal- 
Pp-ie2 ee 
ance ol account and defended bV a veneral denial and 

cl plea of prescription of five vears, }). wy 

The Act of Condre ss was not alluded to in any way hij 
either party. 

On the th June, S66. judgment was rendered by 
the court of first instanee in favor of defendants. and 
for costs. against the plaintiffs, without allusion to the 
question oft pire scription and. of course, without NIN 
reference LO the Act of ( ‘ON TOSS, yy 

On June 5, 1866, plaintiffs filed a motion for a new 
trial, which made no reference to the Act of Congress 
and inferentially declined to assert anv right unde 
it, either because they did know of it. or because ther 
supposed that the Act of June Tl. IS64. was meant to 
apply only to proceedings in Courts of the United 
States. The motion for a new trial simply referred to 
ui supposed principle of general law or jurisprudence 
that “the pendeney of war suspended the operation of 
the Jaw relating to prescription.” “®-Y 

New trial being refused, p. W. the plaintiffs ap- 
pealed to the Supreme Court of Louisiana, and on the 
Mth day of April, M69, that tribunal delivered an 


opinion affirming the judgment on the ground of pre- 


scription, but without any reference to the Act of Con- 

gress of June 11, 1864; p. Wo / ly | 
Thereupon, before this opinion could mature into a 

final decree, and on the 28th day of Apri. IS6O9, nine 

dave after the decision was pronounced, the plaintiffs 

filed their petition for a rchearing, p. 3./5 This was 


the pleading which vour Honors, misled by the mis- 
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takes of the reporter, have declared “was not a peti- 


’ tion filed after the ease had been deeided by the Su- 
’ preme Court) of Louisiana. 

Plainly it was filed after opinion delivered on the 

Sth of April, i869. but before finalitv of judgment. 

‘ The Sapreme Court of Louisiana could still) pass on 


the federal question set up by it. It did pass on it, 

| and on the 1lOth May, 1869, refused the applieation, p. 

\ i. It gave no reasons, but none the less it eonsid- 
ered the federal question for twelve davs, and denied 

the federal re if so asserte 3 nied ‘f hich mas wot othe i’- 
pleaded in the record, 

lt is true that there was a brief of argument filed in 
the case before the first opinion of the Supreme Court 
of Louisiana was delivered, and apparently on the Ist 


April, S60. in whieh the Aet of Congress of June 11. 
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IS6O4. is referred to. but this is nota piewine, and Is 
Ly ‘ 

no part of the reeord. This has been often decided by 

eur Supreme Court. In the ease of Chase vs. Davis. 


20) La. An. 201. for example, it Was pointed out that a 


brief is oniv “a written argument,” makes no part of 
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the pleadings, and is not a part ol the record, and 


Cannot he used to set lip il defense. Or & claim. 
It is submitted, as demonstrated, that, by the unfortu- ¥ 
nate mistake > of the report ig vour llonors have heen 


misled aus to the facts in Stewart vs. Iositan. ahd as to 
the eonelusions to be drawn from the opinion in that 
cause. There was no petition for review on appeal in 
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that cease: the petition was fora rehearing. and was 
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have seen for the first tine pleaded on the reeord the 

Act of Congress, was the regular petition for rehear- 

Ing, a pleading provided by the Code of Practice, Art 

O12, O13. in the Supreme Court of Louisiana. filed 

after opinion delivered, but before the finality of the ¥ 

yudgment. The Supreme Court of Loui 

on it. and of course passed on the rights and imimuni- 

ties specially set up and claimed = by it, 

lOth, E869. simaply refused its praver. and therefor 

denied such rights and imamunities Lod this Court. 

()}) writ of error. I Ld iis follows, Lith Wallae J |). OL: 

tion of the Nupreme Court of * the State. and the 4 
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we are ealled upon to review 
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“There is no controversy as to the faets lL nder the 


circumstances, a refusal on our part to exereise the 


jurisdiction invoked would involve a sacrifice of sub- 
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| stance to form and unwarrantably defeat the ends of 


In other words, in Stewart vs. Kahn. this Court re- 


versed the judgment of the Loulsiana Supreme Court 
by virtue of aright and immunitv under the Act of 

Coneress of June Pith, PS864. which was for the first 
¥ ime pleaded by the petition for a rehearing of April 


YSth. S60. addressed to an opinion theretofore pro- 


nounced oft April Lott). PSGo. 


, lt is further submitted that in the ease of Stewart 
¥ vs. Kalin. as in the ease at bar, the Pinion and judg- 
ment of the Sapreme Court of LL wisiana not beeom- 

ing final during the pendeney of the application for 


aring, Code of Praetice, Art. 913, the plaintiffs 


eould not have taken a writ of error until the Su- 


sidered and refused 
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there was no final judgement 
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PeTILTION. theh. and norttili then. eould 


nh It was sued out. it 
took up for review ao tudement that beeame final on 
the both Nav. Sit). ana 
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wherein, by that petition for 


rehearing alone, as matter of pleading, a right. priv- 


lege or immunity under a Statute of the United 
States was claimed. 

The case at bar is much stronger for the plaintiff in 
error than Stewart vs. Kalin. 

The plaintiff at bar specially set up the federal stat- 
utes by which it livesand moves and hasits being. and 
by virtue of whieh alone i! hiss | wer to eontract. and 
other charters acquired thereunder and ratified by : 
Act of (oneress. lt =e] forth (ix pou f ap its je hition clit t 
agreement, in which the parties on both sides reeite | 
the federal charters and the federal rights of plaintiff. 
and the interstate eharacter of the larger part of 1 4 
business dealt with, and ster alia, declare, transcript, « 4 
p. le: j 
“And whereas, the Teras and Pacitie Radway Com- | | 
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pan ” Ce é nhatled hy ifs cha he ” cee poets Peepbehsd hid Arririwdee 
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And the agreement. part of the pet 
and admits the Acquisition of the rights of the New 
Orleans Pacifie Railway) Company, under federal 
authority, p. 12 

The tederal power to make the agreement and to 
make if in reference io bite rsfate commeree Was thus 
recited anal claimed ‘ ) =pecial form of words Wiis 
sneramental in order to make such elaim. [Tt 1nhered 
in the eause. Miller vs. Nichols. 4 Wheaton. O11: 
Peters. 41: Minnesota 
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Bachelder, 1 Wall. 109; Doolev vs. Smith, 13 Wall. 
604. Kederal power to make the agreement was 
claimed and the question was in the case from the 
beginning. 

And on the hearing of the exeeptions or demurrers, 
which set up, as antagonistic to these federal rights and 
— matters of State regulation and jurispru- 
denee, the federal statutes are all specially offered and 
saan in evidence, pp. SQ ef seq. Here was a distinet 
issue of federal right. privilege and immunity on one 
side and State antagonism thereto on the other, and 
of course it was discussed, The lower Judge held the 
agreement sued on to be contrary to the Constitution 

Texas of IS876. and on the motion for a new trial, 
pending whie mn his judgment could not.take any effect 
(La. Code of Practiee. Arts. 546, 558), the plaintiff 
urged on the record as against the decision the inter- 
state character of the commerce, which had been 
rive rrod hi a he ndant also. ay its third erce ption,—and 
also set up as against the defense under the Texas 
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Constitution “the rights conferred by Congress on the 
plaintiff? Company.” Transeript, p. 77. 

The new trial being refused, the case went to the 
Supreme Court of otis The assignment of 
Crrors there reiterated the claims of the plaintiff 
under the federal charters. recited the Incorporation 
of the plaintifl by the Acts of IS71 and other Acts 


prior to IS¢6, and urged the rights, privileges and 


Immunities of plamtul under the federal power to 
regulate commerce and establish post roads, p. 151; 
and this with respect to interstate commerce and as 
against State jurispradence, laws, regulation or con- 
trol. See assigninents 6 and 7. p. 151. 

The questions were all argued in the Supreme Court 
of Louisiana, as the printed briets would show: ana 
the Court having delivered the opinion fotind at p 
hee et SCY... takine 2% frounad to Which the learned 
Judge below had attached La) rah rtanee, the plain 
tiff put in its petition November 25, ISSO. for rehear- 
ine, found at p. bho ef seg. reiterating and) presenting 
again in that condensed form the three federal ques- 
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Thuis petition Is tt pleads i), rie the only Ome pro- 
vided by Louisiana practice ino sueh oa ease for a 
placneef atter his original deelaration or petition. As 
noticed in Stewart vs. Kaho. TT Wall. 404. there isin 
Louisiana no replication or rejoinder. Code of Prae- 
tice, Art. 529. Noris there in) Louisiana anv. sueh 
thing asa bill of exception to a judgment of the lower 
eourt. GCrodwin vs. Chesneau. 5 Martin N.S. 412. 

The whole ease was still in acondition to be decided, 
There was no final judement. and eould be none at 


that time. and the Supreme (‘onrt of [Louisiana eon- 


sidered the ports made more than a month. p. for, 


and retused the rehearing Dee. 31. ISSO. and then its 


judgment beeame final, and not till then. See Ap- 
pendix, 

It is true, as stated in your Honor’s opinion, that 
heW questions are not as a rule Lo be sel up in the Su- 
preme Court of Louisiana by such a petition. That 
custom is in our favor. If we had made points in the 
petition tora rehearing which had not been urged be- 
fore the Court. the Court would have said so.and would 
have refused the relief praved on that ground, as 
in the eases vour Tlonors have cited, such as Rightor 
V's. Phelps, Robinson, aan? But it did hot refuse it 
rehearing on that ground.  /f denied the rights claimed 
in the petitions and then, and not till then, its judg- 


’ 


ment beeame tinal. And in this state of things the 


? } ] ° ’ ? b ® ? 
judgement thus beeoming final was brought hither. 7 


could wal a he / bro soph / ithe 4 mitil an j’' fition for 
reheare if was considered and rvetused. tor up to that 
time. hameiv. up to December Sist, 1889, there was 
no final judyment of the highest State Court to whieh 
the writ of error could apply. And when our writ of 
error was sued out, it) brought up a judgment which 
became final only on December 31. 1889, with all the 


, ’ , ‘ . s] 2 , , , . . 
nes and claims of Mignt Which lav behind it. 


** ; . ’ * ‘ . , 
It will be no hardship on defendant to have these 
i _ — t) , yyrer | ih ae : I les ' : 
federal questions argued orglly and in due course. 


The plaintuf in error therefore respectfully pravs 


iz 


that there be a rehearing of the motion to dismiss or 


affirm in this cause, and that such other relief may 


be granted as may be Just. 
W.W. HOWE, 
JOHN FL DILLON, 
hor Petitioners. 


: — 
‘ AAS / (CAA 
| certify that, in my opinion, the above petition Is 


proper to be filed. 
WwW. W. HOWE. 


APPENDLA. 


Act 94 or 1858 or GENERAL ASSEMBLY OF LOUISIANA, 


Acts oFf S58. }. (}.). 
AN ACT 
Relative to final judgment On appeal in the supreme Court at 
New Orleans. ) 

SECTION |, I} if enacted hi the SN TUGAL and House 
or Pepre sentatives of the Stat of Louisiana. in General 
Lsse mbly convened, That from and after the Passage 
of this act, judgments rendered by the Supreme Court 
of New Orleans shall he final. and the Clerk shall de- 
liver a copy to every person requiring it. after six 
ypudieral days shall have elapsed trom thie rt nee rvig of 
the judgment, and that the parties shall have a right. 
at any time within said delay, to apply for a rehear- 
Ing according to existing laws. 

SECTION 2 Pre at further enacted, ete., That the fore- 
volng Section shall hye in foree from and after its pis- 
sage, any law to the contrary nothwithstanding. 


Cope oF PRACTICE. 

Arr. 911. The judgments rendered by the Su- 
preme Court at New Orleans shall he final. and the 
Clerk shall deliver a copy toeevery person requiring 
it. rpte Y Si ypudicval lays shall have lapsed from thie 
i" nee ying of the pudqment, and threat the parties shall 
have aright, at any time within said delay, to apply 


for a rehearing according to existing laws. 
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ART. 912. In the interval between the dav (Th 
which the judgment is rendered, and that on which it 
becomes final, a party dissatisfied with the judgment 
may apply to the Court for a new hearing in the 
cause, and for this purpose shall present a petition, in 
Which he shall state substantially the reasons for 
Which he thinks the judgment erroneous, and shall 


eite the authorities in support of his OpINTON, 


° ? 


Arr. 913. The Court shall consid rot the reasons 
adduced in such petition, without argument, and, if it 
erants a new hearing of the cause. shall state the 
points on which it wishes to hear the parties anew. 

While the Court is deliberating on this application, 
the three [now S1X | davs allowed for rendering il judg- 


ment final do not run. 


—_ ~>oC —— Ti. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1890 


No. 1210 


THE TEXAS AND PACIFIC RAILWAY COMPANY 


i, 


THRE SOUTHERN PACIFIC COMPANY 


BRIEF OF COUNSEL FOR DEFENDANT IN ERROR ON MOTION TO DISMISS 
rik WRIT OF ERROR AND TO AFFIRM 


HENRY J. LEOVY, 
JOSEPH PAXTON BLAIR, 


(Coun el hei a? tendant ie ke To? 


Momasoen Pris te 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1890, 


No. 1210. 


THE TEXAS AND PACIFIC RAILWAY COMPANY 
versus 
THE SOUTHERN PACIFIC COMPANY. 


ee een ee pee 


MOTION TO DISMISS AND ALSO TO AFFIRM. 


And now into this Honorable Court, by its undersigned coun- 
sel, comes the Southern Pacific Company, defendant in error, 
and moves the Court to dismiss the writ of error sued out herein 
by the plaintiff in error, the Texas and Pacific Railway Com- 
pany (which was plaintiff in the State Court), on the following 
grounds, to-wit: 

First. Because the decision of the Supreme Court of Louisi- 
ana in this case was not against the validity of any treaty or 
statute of, or authority exercised under, the United States drawn 
in question nor was it in favor of the validity of a statute of, or 
an authority exercised under, the State of Louisiana drawn in 
question, as being repugnant to the Constitution, treaties, or 
laws of the United States, nor was it against any title, right, 
privilege, or exemption specially set up or claimed under any 


ii 
clause of the Constitution, or of a treaty, or statute of, or com- 
mission held under, the United States. 

Second. Because the Supreme Court of Louisiana decided in 
this cause that the contract sued on was illegal upon the general 
principles by which a court determines whether a transaction is 
good or bad on principles of public policy, and did not have to pass 
upon the validity of, or construe, the Constitution, or any treaty, 
or statute, of the United States or of any State. 

Third. Because there is no federal question presented in or by 
the case which ought to have been passed upon by the Supreme 
Court of Louisiana in the regular course of its proceedings. 

Wherefore, the said defendant in error prays that the writ 
of error herein may be dismissed. 

And under rule 6 of this Court the defendant in error further 
prays—in case the writ of error be not dismissed : 

First. That the judgment of the Supreme Court of Louisiana 
be affirmed on the ground that it is manifest that the writ of 
error was taken for delay only. 

Second. That said judgment be affirmed on the ground that 
the questions on which jurisdiction is claimed by plaintiff in 
error are so frivolous as not to need further argument. — 

Third. That this said judgment be affirmed because its cor- 
rectness is so clearly manifest as not to require argument. 

HENRY J. LEOVY, 
JOSEPH PAXTON BLAIR, 


Counsel for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1890. 
No. 1210. 


THE TEXAS AND PACIFIC RAILWAY COMPANY 
reTSILS 


THE SOUTHERN PACTFIC COMPANY. 


BRIEF OF COUNSEL FOR DEFENDANT IN ERROR ON MOTION TO DISMISS 
THE WRIT OF ERROR AND TO AFFIRM. 


STATEMENT OF THE CASE. 


The object of this suit is to enforce the specific performance of 
an agreement to pool earnings trom competitive business made 
between rival and competing railroad companies, and to recover = 
pool balances alleged to be due under the agreement. The de- : 
fense which prevailed in the Supreme Court of Louisiana, and Re 
which afforded the sole and sufficient ground for the judgment 
of that Court, was the illegality of the pooling contract upon 


general principles of law and public policy. The plaintiff in 

error, however, claims that numerous federal questions are 

raised by the pleadings and are involved in the judgment which 
q it seeks to have reviewed. ‘The defendantin error contends that . 
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the federal questions urged in support of the jurisdiction were Pn 
either not raised by the pleadings in the lower court or were not 

actually decided or necessarily involved in the judgment of the 

State Supreme Court. 


An analysis of the pleadings and of the agreement, annexed to 
| the petition, which contains the pooling contract sued on along 
& with a number of other distinct and independent contracts, will 
make clear the nature of this suit and, in our opinion, establish 
the correctness of the grounds upon which this motion is based. ‘ 

The petition begins thus: “The petition of the Texas and Pa- 
cific Railway Company, a corporation created by and under the roo 
laws of the United States, to-wit., under the Act of Congress, ap- Pe 
proved March 8, 1871, chap. 122; Act approved May 2, 1872. 
chap. 252; Act approved March 3, 1873, chap. 257, and Act ap- 
proved June 22, 1874, chap. 406, of 1874; and which corporation ‘a : 
has certain rights, property, powers, privileges and franchises by 
the consolidation with it of the Southern Pacific Railroad Com- 


a: pany, of Texas, and the Southern Transcontinental Railway 


S Company, of Texas, recognized, affirmed and approved by said 
Act of Congress of June 22, 1874; and which corporation has 
also acquired by deed of consolidation of June 20, 1881, the rail- 
way and railway franchises of the New Orleans Pacific Railway 
Company, a curporation created by the Act of the General Assem- 
bly of the State of Louisiana, No. 14, of 1876, being the consoli- 
dation referred to and recognized in the 7th Article of the agree- 
ment ‘A’ hereinafter set forth; and which petitioner is herein 
represented by John C. Brown, now sole Receiver of its property, 
appointed as such by the Circuit Court of the United States for 
the Fifth Circuit and Eastern District of Louisiana, in the cause 


entitled the Missouri Pacific Railway Company vs. The Texas 
and Pacific Railway Company, No. 11,181, of the docket of said 


. last named Court, and in ancillary proceedings and suits of fore- 


—_ 


: -% “« 
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closure in said U. 8. Circuit Court throughout Louisiana and 
Texas, and the said John C. Brown, Receiver, joining herein as 
petitioner, respectfully shows :” 

During the pendency of the suit the Receiver was discharged 
and afterwards died. On suggesting these facts, the cause was 
ordered to be proceeded with in the name of the Texas and Pa- 
cific Railroad Company as sole plaintiff. The receivership, there- 
fore, has nothing to do with the case. The clause, quoted above, 
contains the only reference in the pleadings to the Acts of Con- 
gress or of the State of Texas by which the plaintiff was created 
and granted its corporate rights. The Court will observe that 
the terms of these Statutes are not stated, and that, except per- 
haps the right to corporate existence, no title, right, privilege or 
immunity is specially set up or claimed under them. 

The petition next states that the plaintiff has offices in Texas 
and at New Orleans and that its lines of railway extend or reach 
by track, running arrangements, or connections, from El Paso, 
Texas, to New Orleans, in Louisiana, and to Galveston, in Texas. 

It is then alleged that on November 26, 1881, Collis P. Hunt- 
ington, of New York, on behalf of himself and his associates and 
on behalf of certain enumerated railroad corporations, entered 
into an agreement with Jay Gould, of New York, on behalf of 
himself and his associates and on behalf of certain named rail- 
road corporations, a copy of which agreement was annexed to 
that there- 


> i] 


the petition and made part thereof as Exhibit “A; 
after, about February 18, 1885, this agreement was amended by 
a modification, which was annexed and made part of the petition 
as Exhibit “B.” 

The petition then declares what (in the opinion of the plaintiff) 
the agreement shows on its face were the considerations which 
passed between the parties to it, namely: the settlement of pend- 
ing litigation, the release and relinquishment of certain disputed 


4 
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rights and franchises of plaintiff west of El Paso, and the con- / 
struction of its track to make a junction with the other railroads 
at a certain point east of El Paso. It is stated that, as provided 


by the agreement, the same and its modifications have been 


duly adopted and ratified by the several corporations mentioned 
as parties therein and the ratifications exchanged, and that the 
we personal undertakings of said Huntington and Gould in the 
premises have ceased. The full compliance by the plaintiff with 
all its obligations under the agreement is alleged. 

The petition next contains this clause: “That in pursuance 6s 
of said agreement the same was duly made a decree of the Court 


in the said litigation hereinbefore referred to and in said Courts 


of Texas, New Mexico and Arizona, as by duly certified copies | 
of said decrees will appear and in the form shown by the copy 
hereto annexed as part hereof and marked Exhibit “C,” which 
decrees conformed with and carried out said agreement.” 

No certified copies of any decrees of court were annexed to the 
petition or offered in evidence. The Exhibit “C” is an uncertified 
copy of what purports to have been a decree in a suit in a district 
court of New Mexico between the Texas and Pacific Railway 
Company, plaintifl, and the Southern Pacific Railroad Compa- 
nies, of New Mexico, Arizona and California, The Los Angeles 
and San Diego Railroad Company, and the Central Pacific Rail- 
road Company, defendants. This decree will be discussed here- 
after and its connection, or rather want of connection, with the 
instant case will be pointed out. It is:sufficient for the present 
to say that it appears to be a consent decree, rendered at the so- 
licitation of the parties thereto, which makes the agreement 
between Mr. Huntington and Mr. Gould a part of the decree so 
far as the agreement affects the parties to that suit and the 
matters at issue between them, but declares that it is not in- 
tended to otherwise affect or interfere with the agreement’ 


/ 
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None of the defendant companies in that suit were parties to the 
contract now sued on. We call attention to the fact that no 
rights are specially set up or claimed under this decree. It is 
not alleged, and it is not the fact, that either the Southern Pa- 
cific Company, defendant in error, or any of the railroad corpo- 
rations mentioned in the Gould-Huntington Agreement as 
parties to the pooling contract now sued on, were parties to the 
suit in which the aforesaid decree was rendered. It is not 
alleged, and it is not the fact, that the matters at issue in the 
suit in New Mexico had any necessary connection with the 
pooling contract or with any claims of the plaintiff for pool 
balances, which it is the sole object of this suit to recover. 

The petition then sets forth the pooling contract contained in 
the said agreement. The parties to the pool are, on one side, the 
Texas and Pacific Railway Company and its connections in the 
transportation of freight or passengers between El Paso and Gal- 
veston and between El Paso and New Orleans, and, on the other 
side, the Galveston, Harrisburg and San Antonio Railway Com- 
pany and its connections engaged in the carriage of traffic 
between the points named. The terms of the contract, after its 
modification in 1885, provide for the division of earnings between 
the two sides, those from traffic between New Orleans and El Paso 
equally, and those from traffic between El Paso and Galveston 
in the proportion of one-third to the Texas and Pacific Railway 
Company and its connections, and two-thirds to the Galveston, 
Harrisburg and San Antonio Railway Company and _ its 
connections. 

It is next alleged that the Southern Pacific Company, made 
defendant in the suit, a corporation created and organized under 
the laws of Kentucky, took possession and control, about No- 
vember, 1884, of the railroad companies mentioned in the agree 
ment as represented by Mr. Huntington, and became subject to 
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the rights and obligations of the agreement for division of earn- 
ings; that it rendered some accounts under this agreement, the 
correctness of which is disputed, but finally failed and refused to 
pay the sums alleged to be due thereunder to plaintiff; that 
plaintiff is entitled to an accounting and to a decree against the 
defendant for the amounts which will thus appear to be due 
under the pooling contract. 

A reference is then made to Article XV of the Gould-Hunting- 
ton Agreement, which provides that either or any of the several 
railroad companies, parties thereto, may maintain any action 
either at law or in equity against either, any, or all of the other 
railroad companies, parties to the agreement, to protect any 
right secured by the agreement, to specifically enforce the same, 
or to recover damages for the breach of any stipulation in the 
agreement aflecting its interest, and that no objection shall be 
had or taken to any such action by reason of non-joinder 
of parties as plaintiffs and all clauses shall be so construed as to 
secure this right. 

There is in the petition a vague and indefinite claim for a com- 
paratively small sum on account of “Equalization of rates in New 


’ It was treated as of the same 


Mexico and Arizona business.’ 
character as the pool balances and does not require special 
notice. 

After reserving “further demands accruing to petitioners 
under said agreement,” the petition closes with a praver for a 
judgment against the Southern Pacific Company for $352,717.78, 
the amount alleged to be due under the pooling contract up to 
March 51, 1887, and the further sum of $200,000, or such other 
sum as may be found due upon an accounting from March 31, 
IS87, to, presumably, the date of the accounting, with interest on 
monthly balances found due month by month from November 
1, 1SS4; and for the further sum of $5859.49. 


~~ 
‘ 


We have made the foregoing full analysis of the petition in 
order to show that the plaintiff did not therein draw in question 
the validity of any statute of or authority exercised under the 
United States, or of any State law or authority on account of 
repugnancy to the Constitution, statutes, or treaties of the 
United States, and did not therein specially set up or claim any 
title, right, privilege, or immunity under the Constitution or any 
treaty or statute of, or commission held or authority exercised 
under, the United States. It did not specially set up or claim 
that the pooling agreement sued on was authorized by any law 
of the United States, or that its validity had been finally adjudged 
in any previous suit in a federal court between the parties to the 
present controversy. 

To this petition the defendant filed certain peremptory excep- 
tions, or, in common law parlance, pleas in bar. These 
exceptions presented three distinct and independent defenses: 
1, That the Gould-Huntington Agreement and its modification 
contained a number of separate, distinct and independent con- 
tracts with independent objects and considerations and different 
obligors and obligees; that the contract to pool earnings con- 
tained in Subdivision VI of said agreement, which said pooling 
contract plaintiff sought to enforce, was a contract complete in 
itself, having as its sole consideration the undertakings which 
the parties thereto mutually assumed in said subdivision and 
its modification; that said pooling contract was contrary to 
publie policy, illegal and null and did not confer, and was in- 
capable of conferring, upon any of the parties to it any rights 
which the Court could recognize or enforce; 2, That the con- 
tract sought to be enforced contravened a clause in the Con- 
stitution of Texas in force at the time it was entered into, pro- 
hibiting the consolidation, ete., of rival and competing lines of 
railway in Texas; that as it must be performed, if at all, almost 
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entirely within the State of Texas and by Texas corporations it 
was null and void ab initio; 3, That if the pooling agreement 
sued on ever had any valid existence, it was terminated by the 
Interstate Commerce Act, which positively prohibited any 
arrangements between competing railroad companies for a 
division of their earnings, and declared the same to be an 
offense and a misdemeanor. 

The Supreme Court of Louisiana confined its attention to the 
first of these defenses, and, considering that the pooling contract 
sued on was illegal and null upon general principles of law and 
public policy, gave judgment in favor of defendant dismissing 
the suit. The Court in its opinion expressly declared that it did 
not find it necessary to pass upon the defenses based upon the 
Constitution of Texas, and the Interstate Commerce Act. The 
illegality of the contract sued on is manifestly sufficient to sup. 
port the judgment, and, hence, whatever federal questions may 
have been involved in the second and third defenses, they can- 
not be urged to sustain this writ of error. 

Upon these pleadings, petition and exceptions, the case went 
to trial. Witnesses were examined pro and con as to the relative 
position of the railroad companies that were parties to the pool- 
ing agreement, the defendant endeavoring to prove that they 
were parallel and competing lines within the meaning of the 
prohibitory clause in the Constitution of Texas, and the plain- 
tiff endeavoring to show the contrary. Evidence was also ad- 
duced to prove the injury to the public from the pool by showing 
that the parties thereto were each the other’s sole competitor. 
The defendant introduced in evidence the acts of incorporation 
of the Southern Pacific Company, defendant, and of the various 
companies which were parties to the pooling contract and were 
represented at that time by Mr. Huntington. The plaintiff 
offered in evidence the various Acts of Congress and of the 
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State of Texas referred to in the opening clause of the petition 
quoted above. The evidence was then closed. The Court will 
search the record in vain for anything in the offers of evidence 
or objections and exceptions thereto which raised or seems 
intended to raise any federal question. 

The case being submitted, the Judge of the lower court ren- 
dered judgment in favor of the defendant dismissing the suit, 
indicating in a three line decision that the conclusion reached 
was based upon a consideration of the Constitution of Texas. 

A new trial was asked for upon the following grounds: 1, 
}ecause the judgment was contrary to the law and the evidence ; 
2, Because the agreement sued on did not conflict in any way 
with the Constitution of Texas; 3, Because the prohibitory clause 
in the Constitution of Texas, as construed by the Court, consti- 
tuted an interference with interstate commerce, and thus violated 
the ecommerce clause of the Constitution of the United States; 4, 
Because the said clause in the Constitution of Texas, as con- 
strued and applied by the Court, impaired the contract rights 
of plaintiff conferred by Congress and the State of Texas, and, 
hence, violated Article 1, section 10, paragraph 1, of the Consti- 
tution of the United States; 5, Because the agreement was made 
in good faith for great considerations, had been acknowledged by 
defendant, and had not been objected to by the State of Texas; 
6, Because, since the judgment complained of, the Supreme 
Court of Texas had construed the State Constitution in a manner 
which mover thought was favorable to its contentions. 

We do not admit that federal questions presented for the 
first time in a motion for a new trial are raised at a proper time 
or in a proper way. We shall discuss this hereafter. We desire 
now to call the Court's attention to the fact that the federal 
questions raised in this motion relate exclusively to the defense 
founded on the Constitution of Texas. As the Supreme Court of 
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Louisiana expressly based its decision on another and a distinct 
and independent defense, and did not construe or apply the 
Constitution of the State of Texas, none of the federal questions 
suggested in the motion for a new trial, even if properly raised, 
have anything to do with the decision to which the writ of error 
herein is directed, and cannot be urged in support of the juris- 
diction of this Court. The grounds upon which the District 
State Court rested its decision are immaterial. 120 U.S. p. 146. 

The new trial was refused and plaintiff appealed to the 
Supreme Court of the State. 

On filing in the Supreme Court the record, which consists of a 
transcript of all the proceedings, pleadings, evidence, ete., in the 
Court below, the plaintiffand appellant filed what it styled an 
assignment of errors. No law or rule of practice in Louisiana 
requires @p aueermes the filing of such a document in the event 
ofan appeal to the Supreme Court. Plaintiff doubtless intended 
in this way to supply its failure to specially set up or claim any 
title, right, ete., under a law of or authority exercised under the 
United States. An examination of the assignment of errors, 
however, will show that it raises the same points which were 
raised in the motiort for a new trial and which were discussed 
above. Hence, even if federal questions ean in a proceeding 
of this kind be considered as properly raised when presented for 
the first time in an assignment of errors in the Supreme Court, 
those suggested by plaintiff were not passed upon or involved in 
the deeision which this Court is asked to review. 

In an elaborate and well-reasoned opinion the Supreme Court 
of Louisiana came to the conclusion that the contract for 
division of earnings upon which plaintiff’s suit was founded was 
illegal and unenforceable upon the general principles of both the 
common and -ivil law, and the judgment appealed from, which 


dismissed the suit, was alirmed: “Ilaving concluded,” said the 
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organ of the Court, “that the contract sued on was illegal as con- 
trary to public policy, we see no necessity to discuss the two 
other grounds of exception set up by the defendant.” 

Plaintiff filed an application for a rehearing in which it pre- 
sented, for the first time, except, perhaps, in argument before the 
Supreme Court, the federal questions upon which they now 
mainlv rely. They claimed: 1, That the decree of the Court 
of New Mexico constitutes res judicata in respect to the defenses 
presented by defendant’s exceptions. 2, That the Acts of Con- 
gress, referred to in the petition as the Acts by which plaintiff 
was incorporated, conferred upon the Texas and Pacific Railway 
Company the right to enter into an agreement with a competing 
or parallel railroad company for division of earnings from com- 
petitive business, the laws or public policy of any State to the 
contrary notwithstanding. 3, Thatas the subject matter of the 
contract sued on related to interstate commerce, the decision 
of any State court construing it and refusing, to enforce it con- 
stituted an unlawful interference with interstate commerce. 

Without assigning any further reasons for its decision, the 
Supreme Court of Louisiana refused the rehearing. 

An application was then made to the Chief Justice of Louisiana 
for a writ of error. The grounds upon which the writ was 
claimed are thus stated in the petition for it: “That in the 
record and proceedings and in the rendition of said final decree 
or judgment, there was drawn in question the validity of Statutes 
of, or of authority exercised under, the United States, and said 
decision was against their validity; and there was drawn in ques- 
tion the validity of a Statute of,or an authority exercised under, 
said State of Louisiana, on the ground of their being repugnant to 
the Constitution or Laws of the United States, and said final de- 
cision was in favor of such, their validity; and there was in 


question the construction of clauses of the Constitution and 


a > “oe * 
. " 
es 


+ £ 
= lt ll ac lla 
— . 
f te Salbeind ee an, : 
‘ —- 
. * CRF . * * wl 


é 


ee os 


tee 
re. Ee 


, Palas TR law tee MaMa» 
>. ae Pty 5 


ott 
” . 
. C3 
~<S 


e 
« 


* ae 


y 


® bio ee dee Et PR go 
ws : si ‘y i ej Fa bee - : ny 
a§ 


. are 
~* 


fe EE 
., 


ae Ani 
I, at se 


12 
Statutes of the United States, and said final decision was against 
the title, right, privilege and exemption specially set up and 
claimed under such clauses of said Constitution and Statutes.” 
(Italics ours). 

The Chief Justice, being convinced that the Supreme Court 
of Louisiana had not in their decision passed upon the validity 
of any law of the United States or of the State of Louisiana or 
of any authority exercised under either government, and that no 
right, title, privilege, or exemption under the Constitution or 
laws of the United States had been specially set up or claimed by 
plaintiff and denied by the Court, refused to allow the writ of 
error. His Honor, Justice Lamar, subsequently allowed the 


writ. 


ARGUMENT ON THE MOTION TO DISMISS. 

We shall first state the principles of law upon which the 
motion to dismiss is based and then discuss, as briefly as possi- 
ble, the different federal questions upon which we suppose the 
plaintiff in error relies to sustain the jurisdiction of this Court: 

1. It must appear from the record that one of the jurisdic- 


tional questions was expressly or by necessary intendment 


raised and decided in the State Court. It is not sufficient that 


such a question might have been raised. 

In De Saussure vs. Guillard, 127 U. 8S. p. 234, this Court held 
that before a case of error was made out “it must appear affirm- 
atively not only that a federal question was presented for de- 
cision to the highest Court of the State having jurisdiction, but 
that its decision was necessary to the determination of the 
cause, and that it was actually decided, or that the judgment 
rendered could not have been given without deciding it.” 

‘For a strong statement of the law on this subject see Railroad 
Company vs. Rock, 4 Wall. 177. 
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2. When there are several possible grounds for the decision 
of the State Court, some presenting federal questions and some 
not involving such questions, and the decision is based upon one 
of the latter grounds, which is sufficient to support it, no writ 
of error lies. 

An application of this doctrine will be found in Crossley et al. 
vs. City of New Orleans et al., 108 U. 8.105. In that case the 
Court said that it “was settled long ago” that in cases coming 
from Louisiana the opinion of the Supreme Court should be ex- 
amined, if necessary, to determine whether the judgment is 
reviewable. 

In the syllabus to the case of MeManus rs. O'Sullivan et al., 91 
U.S. 578, the law is thus stated: “This Court has no jurisdic- 
tion to re-examine the judgment of a State Court where a federal 
question was not in fact passed upon, and where a decision of it 
wus rendered unnecessary in the view which the court below 
took of the case.” 

In Aennebee Railroad rs. Portland Railroad, 14 Wall. 23, the 
Court re-assert the principle “that, in cases brought here by 
writs of error to the State Courts, it will not entertain jurisdic- 
tion if it appears that, besides the federal question decided by 
the State Court, there is another and distinet ground on which 
the judgment or decree can be sustained, and which is sufficient 
to support it.” 

The case of Hale vs. Ackers, 132 U. 8. 554, contains a collection 
of authorities on this point. See also Hopkins vs. McLure, 133 
U.S. 880, and San Francisco rs. Itsell, 1d. 65. 

3. “When a decision holding a contract void is made by the 
highest Court of a State upon the general principles by which courts 
determine that a transaction is good or bad on principles of public 
policy, the decision is one which this Court is not authorized to re- 


view.” Tarver rs. Reach, 15 Wall. 67; Delmas va. The Insurance 
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('o.. 14 Wall. 661; N. V. Life Insurance Co. vs. Hendren, 92 U.S. 
286; Marrow vs. Brinkley, 129 U.S. 178. 

The application of these principles of law to the instant case 
is so obvious that no argument or comment Is necessary. 

4. The statute requires that the title, right, privilege or immu- 
nity claimed to exist by reason of some statute of, or authority 
exercised under, the United States, must have been “specially set 
up or claimed.” This means that it must affirmatively appear 
from the face of the record that the federal question was raised, 
i.e. from the pleadings, evidence, instructions asked, or excep- 
tions taken, in the court below. It is net enough that it was 
presented in the argument before the State Supreme Court, or 
in an assignment of errors, or in an application for a rehearing. 

In the ase of Worthy Us. The Commissioners, 4 Wall. 6] # the 
Court held that the existence of a right, title, privilege or immu- 
nity under the statutes or Constitution of the United States was 
not of itself sufficient. It should also appear that such right, 
title, ete.. was specially set up and claimed before a writ of error 
ean be properly allowed. 

“It (the jurisdictional question) must appear in the pleadings 
of the suit, or from the evidence in course of the trial, in the 
instructions asked for, or from exceptions taken to the rulings 
of the Court.” Parmelee vs. Lawrence, 11 Wall. 36. 

In the ease of Spies vs. Illinois, 125 U.S. p. 181, this Court re- 
fused a writ of error because it did not appear that the right, 
title, ete., alleged to give jurisdiction under §709, had been 
“specially set up or claimed at the proper time, in the proper 
wav’ in the lower court. 

The necessity for specially setting up or claiming at the proper 
time in the proper way in the court below any federal question 
urged to support a writ of error to a State Court was again fully 


discussed and instructively appiied in the cases of Brooks rs. 


5 


) 


Missouri, 124 U.S. 394, and of Chappell vs. Bradshaw, 128 U.S. 
132. 

It is not enough that the jurisdictional question was presented 
in argument before the State Supreme Court, Railroad Company 
vs. Rock, 4 Wall. 180; Parmelee vs. Lawrence, 11 Wall. 36; or in an 
application for a rehearing, Boom Co. rs. Boom Co., 110 U.S. 57; 
or in an assignment of errors, which is nothing more than mere 
assertions. Marlbery vs. Ohio, 24 How. 413; Millingers vs. Hartupee, 
G Wall. 258. 

We believe we could safely leave the matter with the Court 
without further argument than the statement that the federal 
questions, alleged by plaintiff in support of the jurisdiction of 
this Court, were either not specially set up or claimed in the 
proper way at the proper time in the court below, or were not de- 
cided or necessarily involved in the judgment of the Supreme 
Court of this State; but in view of the amount involved and the 
importance to the defendant in error of a speedy conclusion of 
this litigation, we ask the indulgence.of the-Court while we give 
special attention to the three federal questions which were at- 
tempted to be raised in the application for a rehearing. 

1. Itis claimed that the Acts of Congress incorporating the 
plaintiff Company conferred upon it the right to make contracts 
like that contained in Section VI of the Gould-Huntington 
Agreement; in other words, that the plaintiff Company has an 
absolute right conferred upon it by the Congress of the United 
States to make any pooling agreements it chooses with compe- 
ting or rival railroad companies. Hence, for a State Court to 
hold that any pooling contract, to which plaintiff is a party, is 
illegal and contrary to public policy constitutes a denial of a 
right and privilege conferred by a Statute of the United States. 

In answer to this contention we maintain that this federal 


question was not specially set up or claimed in the pleadings, ev- 
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idence, exceptions taken, or in any other way in the court below, 
but only in this application for a rehearing filed in the Supreme 
Court of the State. The analysis of the entire record made in 
the opening of this brief shows that, until the rehearing was ap- 
plied for, there was nothing whatever in the record to inform 
the State Supreme Court that such a right or privilege had been 
asserted by plaintiff. Hence, we find no mention of it in the 
elaborate and carefully prepared opinion of that Court. 

In a case similar in this respect to the one at bar, where the 
plaintiff in error sought to support the jurisdiction of this Court 
by claiming that certain rights conferred by its charter bad been 
ignored by the State Supreme Court, the Court said: “There is 
nowhere, either in the pleadings, the evidence, or the suggestions 
of counsel, prior to the judgment, so far as we have been able to 
discover, even an intimation that the Susquehanna Company 
claimed any contract right under its charter to exclude the West 
Branch Company from such use as that Company was making 
of the north half of the stream. The only controversy ap- 
parently was about the right of the West Branch Company, 
under its charter, to such use at all. ‘Certainly,’ as was said in 
Brown vs. Colorado, 106 U.S. 95, ‘if the judgments of the Courts 
of the States are to be reviewed here on such’ [that is to say 
federal | ‘questions, it should only be when it appears unmistak- 
ably that the Court either knew, or ought to have known, that 
such a question was involved in the decision to be made.’ 

The fact that ona petition for a rehearing it was suggested 
that if the charter of the West Branch Company was so construed 
as to give it the right to maintain its sheer boom in the north 
half of the stream, that charter would impair the obligation of 
the contract of the State with the Susquehanna Company, is un- 
important here, because our jurisdiction extends only to a review 
of the judgment as it stands in the record. We act on the case 
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as made below when the judgment was rendered, and cannot in- 
corporate into the record any new matter which appears for the 


first time after the judgment, on a petition for a rehearing. 


Such a petition is no part of the record on which the judgment 
rests.” Boom Co. vs. Boom Co., 110 U.S. p. 58. 

There was certainly nothing in plaintiff's describing itself in 
the opening of its petition as incorporated by and under certain 
acts of Congress to inform the Court of the remarkable right and 


privilege it now claims to have been conferred by those acts. 

In the case of Detroit Railway Co. vs. Guthard, 114 U.S. 135, 
the plaintiff in error, in order to show jurisdiction, asserted that 
a contract right conferred by its charter had been impaired 
Within the prohibition of the federal constitution. Held, that 
the State Court was right in refusing a writ of error, because, 
while such a right might have been set up and claimed, vet it 
appeared from the record that it had not been specially set up 
or claimed in the proper time and in the proper manner. What 


the Court said of that case is true of ours, that no judge, in de- 
ciding the case as it came up in the record, would be likely to 
suppose that, if he gave judgment for defendant (on the ground A) 
M of the illegality of the contract sued on), he would deny the 4 
of plaintiff any “right, title, privilege or immunity” “specially set up * 
f or claimed ” under the Constitution or laws of the United States. 


2. It is next claimed that, as the agreement for division of 


earnings relates to earnings from interstate as well as from intra- 


state traflic, the decision of the Supreme Court of Louisiana 


declaring the contract illegal upon the general principles of law 


and public policy was an interference with the freedom of inter- 


state commerce within the prohibition of the commerce clause in 


the Constitution of the United States. 


We confess we do not understand this proposition. It seems 


to assert that this Court has jurisdiction to review the judgment 
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of a State Supreme Court in any case where a contract relating 
to interstate commerce is concerned and the decision of the 
Court is against the validity of the contract or any part of it. 
For instance, a railroad company is sued for the loss of or damage 
to some article taken for transportation between two or more States. 
It sets up in defense a stipulation in a bill of lading exempting it 
from responsibility for loss or damage due to its own negligence. 
The State Court decides, not in virtue of any particular State stat- 
ute but upon general principles of law and public policy, that such 
a stipulation is illegal, and gives judgment against the carrier. 
According to the doctrine now contended for by plaintiff in 
error, such a decision would raise a federal qnestion sufficient to 
vive this Court jurisdiction to review the case by writ of error. 
If this be true, a new source of jurisdiction for this Court has 
been discovered. 

The plaintiff in error virtually contends that, as Congress has 
passed no law prohibiting immoral or illegal contracts relating 
to interstate commerce, it intended that all parties should be free 
in respect to this class of contracts to be as immoral and lawless 
as they chose, and that such contracts should not be amenable 
to the defenses of immorality, illegality, contrary to public poliey, 
and the like. In our opinion the exact contrary is the truth. 
Until Congress legislates on the subject the State Courts are per- 
fectly free to deal with contracts affecting interstate commerce 
as they would any other contracts and judge them according to 
the principles of Common and Statute law which prevail in the 
State of the forum. 
States how else could the courts of the various States administer 


As there is no Common law of the United 


justice in the vast number of cases growing out of contracts re- 
lating to interstate commerce? See Smith vs. Alabama, 124 U. 
S. pp. 475 fig., p. 478; Nashville, ete., Railway vs. Alabama, 128 


U.S. 101. 
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We believe it is a sufficient answer to plaintiff's contention to 
say that the constitutional prohibition upon which it is founded 
is aimed at the legislative power of the State and not at the de- 
cisions of its Courts. 

3. It is finally claimed that a certain decree of a district 
court of New Mexico opposes the bar of res judicata to the de- 
fenses made by defendant and that the finding of the Supreme 
Court of Louisiana, that the decree of the court of New Mexico 
had nothing whatever to do with the matters and things at 
issue in this cause, amounted to a denial of a right claimed 
under an authority exercised under the United States. When 

: Ds wll 

we come to argue the motion to Sihinies we apprehend no diffi- 
culty in convincing this Court that it is clearly manifest from a 
simple inspection of the decree that the State Supreme Court 
decided the question correctly. We shall endeavor now to show 
the Court that the alleged bar afforded by that decree was not 
specially set up or claimed in the lower court but was an after- 
thought urged for the first time in the argument before the Su- 
preme Court, and that the decree was not authenticated in the 
manner prescribed by Congress. 

The thing adjudged is one kind of estoppel which may be set 
up to prevent a person from re-asserting something which has 
already been decided against him in a previous suit. Now, if 
plaintiff intended to urge the decree of the court of New Mexico 
as an estoppel of record against any denial by defendant of the 
binding and enforceable character of the pooling contract sued 
on, there were two ways in which he could have specially set up 
and claimed this eflect for the decree. When defendant pleaded 
that the parties to the pooling agreement were owners of parallel 
and competing lines of railway and the pool was, therefore, inju- 
rious to the public and, hence, iflegal, and also that some of the 
essential parties were situated wholly within the State of Texas 
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and, hence, subject to the prohibition in the constitution of that 
State, and offered evidence in proof of the facts pleaded, then 
plaintiff should have interposed the objection of res judicata, 
offered in evidence a certified copy of the decree relied on, and 
taken exceptions to the ruling of the Court denying the effect 
claimed for the decree. But, so far from doing this, plaintiff 
made no objection to evidence in proof of the facts alleged by 
defendant in respect to the illegality of the contract sued on, 
offered counter-evidence to disprove these facts, did not intro- 
duce in evidence the decree upon which he now relies, and, so 
far as the record shows, submitted the question of the illegality 
of the contract upon its merits without objection or exception 
and without any intimation of the rights which he now claims 
were conferred by the decree. 

Again plaintiff might have specifically declared in his petition 
that the agreement for division of earnings, or pooling contract, 
contained in Subdivision VI of the Gould-Huntington Agree- 
ment, had been adjudged to be valid and binding upon the par- 
ties to the pool by the decree of the territorial Court, and alleged 
If, with 


these allegations in his petition, he had objected to any evidence 


the other essential incidents to the plea of res judicata. 


to prove the facts averred by defendant to establish the illegality 
of the contract sued on, on the ground that all such questions 
had been conclusively settled by the decree of the district court 
of New Mexico, and offered in evidence a duly certified copy 
of the decree and reserved exceptions to the overruling of his 
objection, the right now asserted would have been “specially 
set up or claimed” in accordance with the requirements of the 
law. 

3ut, instead of pursuing either of these courses, plaintiff 
simply states incidentally in his petition that the Gould-Hunt- 
ington Agreement had been made a decree of the Court in some 
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litigation in New Mexico, as would appear from a copy of the 
decree annexed to and made part of the petition. Explaining 
and construing this vague and indefinite allegation, as we have 
aright to do, by the document annexed and made part thereof, 
it amounts to this declaration: That,ina certain suit in the 
Distriet Court of the Third Judicial District of New Mexico 
in which the Texas and Pacific Railway Company was 
plaintiff, and the Southern Pacifie Railroad Company (of 
New Mexico), the Southern Pacific Railroad Company (of 
Arizona), the Southern Pacific Railroad Company (of Cal- 
ifornia), the Los Angeles and San Diego Railroad Company, 
and the Central Pacifie Railroad Company (none of them 
parties to the pooling contract sued on) were defendants, a decree 
was entered by consent of parties, in which the Court found that 
the parties had entered into the Gould-Huntington Agreement, 
and, thereupon, in consideration thereof and by consent of par- 
ties, it ordered, adjudged, and decreed, that the plaintift’s line 
of railway, which approached El] Paso from the east, and the de- 
fendant’s lines of railway, which extended westward from El 
Paso to the Pacific Coast, should be thereafter operated as far as 
the public was concerned as one continuous line, and that the 
defendant railroad companies should be confirmed in their re- 
spective rights of way, free from any claims of the plaintiff com- 
pany; and it was further ordered and decreed that the Gould- 
Huntington Agreement, which in one of the independent con- 
tracts incorporated therein had stipulated for just such an 
arrangement between the litigants, should be made a part of the 
decree so far as it affected the parties to the suit and the matters 
in dispute between them; and it was further declared in said 
decree that it was rendered by consent of the parties to the suit 
to carry out the provisions in the Gould-Huntington Agreement 


in respect to the matters in litigation between said parties, but 
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was not intended to otherwise affect or interfere with the pro- 
visions of said agreement. 

Would such a declaration constitute a special setting up or 
claiming of the rights which plaintiff in error now claims were 
conferred by this decree? Can plaintiff now be heard to declare 
that he specially set up and claimed and presented for the de- 
cision of the lower court, that the decree in question was a bar 
to the uefenses urged by defendant, when he was silent on the 
subject during the trial, and allowed the case to be tried and de- 
cided on the merits of those defenses? 

It is no answer to this argument to say that it appears from 
the opinion of the Supreme Court of Louisiana that the 
question was raised and passed upon. If what we have just 
written about plaintiffs failure to present the question in 
the lower court be true, the question must have been raised 
for the first time in the argument before the State Supreme 
Court. The record contains two full and detailed statements 
by plaintiff of the errors committed by the lower court. In 
neither the motion for a new trial norin the elaborate assign- 
ment of errors filed in the State Supreme Court is there any 
reference to the decree of the District Court of New Mexico and 
its eflect as res judicata. The Supreme Court, moreover, refer to 
the question as a point “made by plaintifl’s counsel.” It is well 
settled that this Court cannot re-examine the judgment of a 
State Supreme Court when the federal question alleged as con- 
ferring jurisdiction was not specially set up or claimed at the 
proper time in the proper way but was presented for the first 
time in argument before the State Supreme Court. We submit 
that it is not competent for a State Court to enlarge the juris- 
diction of this Court by considering federal questions raised for 
the first time in argumenf. See, Railroad Company vs. Rock, 4 


Wall. 180. Considering the state of the record, it was not neces- 
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sary for the State Supreme Court to pass upon the point “made 
by plaintiff's counsel,” and in doing so they decided a question 
not “specially set up or claimed” at the proper time in the 
proper way. 

We call the Court’s attention to the fact that the document an- 
nexed to the petition and purporting to be a decree of a terri- 
torial court in New Mexico is not certified in any way, and is 
not even signed. Now, the Constitution provides that full faith 
and credit shall be given in each State to the records and judicial 
proceedings of every other State, but Congress is empowered to 
prescribe the manner in which such records and proceedings 
shall be proved and the effect thereof. Congress has accordingly 
provided (Revised Statutes, $905), that the records and judicial 
proceedings of “any State or Territory” shall be proved by the at- 
testation of the clerk and the seal of the Court, together with a 
certificate of the Judge, ete., and that the said records and judi- 
cial proceedings “so authenticated” shall have such faith and 
credit, ete. We submit that no right under jadicial proceedings 
in any State or Territory can be properly presented or raised in 
the Courts of another State so as to give this Court jurisdiction 
to review a judgment of the State Court denying the right, unless 
the judicial proceedings relied on are found in the record au- 
thenticated according to the act of Congress. It may be urged 
that defendant’s failure to object to the want of proof of the decree 
was a waiver of proper authentication. Such objections could 
be urged only on the trial in the lower court. As the decree 
was not introduced in evidence and as no rights were claimed 
under it in the lower court, but the right of defendant to attack 
the contract was tacitly admitted by plaintiffs going to trial on 
the merits of the defense, defendant had no opportunity or 
cause for objecting. It is also claimed that the mode of defense 
adopted by defendant was equivalent to a demurrer, and, hence, 


24 


admitted the allegations of the petition. That peremptory ex- 


ceptions differ radically from a demurrer appears from the fact 


that evidence was offered pro and con upon the disputed facts. 


But it is well settled that the admissions resulting from a de- 


murrer do not extend to inferences which may be drawn from 


vague and indefinite allegations or to the meaning and effect 
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placed by plaintiff on a written document annexed to the peti- \ 7 
tion. “So a demurrer to a pleading admits only such allega- d 
a8 tions thereof as are properly or well pleaded; inferences and 
4 conclusions of law are, therefore, not so admitted.” Boone on | 
i f Code Pleading, Vol. 1, $118. “Nor does a demurrer admit the aye 
if a truth of alleged facts which are contradicted by the exhibits, eh) 
; ‘ ‘ * * * nor is the correctness of averments concerning the 
4h meaning of a paper admitted.” Bliss on Code Pleadings, $418, p. 
ta 501. “If the pleading misstates the effect and purpose of the ¢ 
{3 statute upon which the party relies, the adverse party, in demur- - 
aig ring to such. pleading, does not admit the correctness of the con- Rag 
% 4 struction, or that the statute imposes the obligations or confers ’ 
oi a the rights which the party alleges. Dillon vs. Barnard, 21 Wall. | 
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430, 437.” Pennie vs. Reiss, 152 U.S. 470. 


Finally, we maintain that no federal question is involved in 
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principles of law, to extend the conclusive effect of the decree of 


the New Mexico Court to a case between different parties, or to 
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matters and things not in controversy or decided in the cause in 


which the decree was rendered. Blount vs. Walker, 134 U.S. 607. 


ARGUMENT ON THE MOTION TO AFFIRM. 


If the Court finds it cannot grant the motion to dismiss, we 


ask that it affirm the judgment of the State Court on the ground 


that it is manifest that the writ of error was sued out for delay 


only, and also because the questions upon which the jurisdiction 
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od depends are so frivolous as not to need further argument. We 

\ believe that if the Court will examine the record and the deci- 
sion of the State Supreme Court it will come to the conclusion 
that, if any federal question was passed upon, the decision in that 
regard was so clearly right as not to require argument. We shall 
discuss briefly two federal questions alleged to have been de- 
cided. 

\ , | 1. The right claimed to have been conferred upon plaintiff in 
error by act of Congress to make with rival and competing railroad 
companies agreements for a division of earnings from competi- 

' tive traffic. Plaintiff claims that Congress conferred upon it the 

right to make pooling contracts with any railroad company, 

no matter how violative of the laws or public policy of the 

States or how injurious to the public. 

The Court will search the acts of Congress found in the record 
¥ in vain for any provision supporting in any way plaintiff’s pre- 
, tensions. We are entirely in the dark ourselves as to what pro- 
j visions in the various acts found in the record are supposed to 
| confer the extraordinary privileges claimed. After careful ex- 
amination of all of them, we have selected sections 4 and 5 of 
the Act of March 3, 1871, as the only provisions which by the 
utmost stretch of the imagination could form any ground for 
plaintiff's asserted rights. 

The preceding sections having authorized the building of a 


ailroad from Marshall, Texas. to or near El] Paso, and thence 
through New Mexico and Arizona to the Pacific Coast, Section 
4 gives the plaintiff Company the right to purchase or consoli- 
date with any railroad company or companies “on the route pre- 
scribed in the first Section of this Act; but no such consolida- 
tion shall be with any competing through lines of railroads to 


the Pacific Ocean.” 
The manifest object and extent of this clause was to empower 


26 


-s 


~ the Texas and Pacific Railway Company to speedily and eco- 
: nomically secure a through continuous line of railway to the 
Pacific Coast by purchasing or consolidating with any railroad 
along its route, 7. e., connecting line, and thus avoiding the time 
and expense of building a road the entire length of the route. 


To say that this provision authorized plaintiff to form partner- 
ships or pooling agreements with its competitors, is too frivo- 
Jous a pretension to deserve further notice. 

Section 5 provides, “that the said Company shall have power 


and authority to make running arrangements with any railroad 


company or companies heretofore chartered or that may here- 
after be chartered by Congressional, State or Territorial 
authority.” 

‘Running arrangements” and pooling agreements differ toto 
coelo from one another. The former are made between connecting 


lines and are intended to provide for the running of through cars 


ortrains; the latter are made between competing lines and are de- 
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signed to lessen or destroy competition. Arrangements for 
through transportation are entirely unobjectionable, a through 
ticket or a through bill of lading being of great convenience and 


advantage to the public. Pooling arrangements, on the other 
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hand, or agreements for division of earnings from competing a 


traflic, have always been reprobated by the Courts and have almost 
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universally been held to be illegal and contrary to public poliey. 


We submit that it is too clear to require argument that the au- 
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other railroads does not confer the right to make the pooling 


contract sued on, which is an agreement for division of earnings 
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from competitive business between two systems of parallel and 


competing railroads that together control the carrying trade of 


the vast extent of country between El Paso and the Gulf of 


Mexico. 
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2. The contention that the decree of a court in New Mexico 
annexed to the petition is res judicata as to the defenses pre- 
sented by the defendant’s exceptions remains to be considered. 

It is believed that when the nature and terms of the Gould- 
Huntington Agreement are understood it will clearly appear that 
the right so tardily claimed under the decree in question is 
unfounded and frivolous, a straw grasped in desperation to 
secure the delay which a writ of error might afford. We shall 
accordingly ask the Court to examine the agreement in the light 
of the following suggestions as to its nature and meaning. 

On November 26, 1881, Mr. CP. Huntington, who then owned 
or represented a controlling interest in a number of railroad 
companies, entered into an agreement with Mr. Jay Gould, who 
controlled another set of railroad corporations, for the purpose of 
settling some disputes which then existed between some of the 
companies which they respectively represented and for the pur- 
pose of preventing possible future causes of controversy between 
any one or more of the railroads then or thereafter controlled by 
either of them. On February 25, 1585, this agreement was mod- 
ified in some respects, not necessary to detail in this connection, 
by an instrument known as the “Modification of the Gould- 
Huntington Agreement.” This agreement and its modification 
were annexed to the petition and made part of it as exhibits “A” 
and “B.” 

An examination of the G.-H-Agreement will show that the 
two representatives of large corporate interests availed themselves 
of one instrument to embody ina permanent and convenient 
form their agreements in reference to a variety of distinct and 
independent matters. The result was, not one united interde- 
pendent contract, but several independent contracts capable of 
separate enforcement and entirely distinct and separable both in 


respect to the parties, the subject matters, and the considera- 
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tions. This separable character of the agreements, in connection 
with the separate and independent ratification, provided for in 
the agreement, by each company of such agreements only as 
concerned it, makes the several contracts bear the same relation, 
or rather want of relation, to each other as if they had been em- 
bodied in so many separate instruments. This is specially true of 
the pooling contract sued on, contained in Subdivision VI of the 
agreement, which is complete in itself, concerns only certain cor- 
porations east of El Paso, and has for its sole consideration 
the advantages expected to flow from the mutual agreements 
therein contained. 

It was provided in the G.-H.-Agreement that it should be ratified 
by the railroad corporations therein enumerated as represented 
by Mr. Huntington and by Mr. Gould respectively, and that, 
when ratifications had been exchanged between these various 
companies, the personal obligations of Mr. Huntington and Mr. 
should cease. These ratifications were made and exchanged, as 
stated in the petition, and Mr. Huntington and Mr. Gould have 
passed from the scene. Now the interests of these two men 
formed, as it were, the connecting links which gave to this mul- 


tifarious agreement a semblance of unity and interdependence. 


When their connection with it ceased, it became simply the 
repository of several distinct and independent contracts with 
separate and independent objects and considerations and dif- 
ferent and independent obligors and obligees. Some of the 
railroad companies had no concern or interest whatever in the 
considerations or obligations of some of these contracts, while 
those companies who were interested were entirely unaffected by 
other contracts contained in the agreement. Hence, it was pro- 
vided inthe last clause of the agreement that in ratifying it the 
various cailroad companies should do so only “so far as the 


same severally affects them respectively.” And, accordingly, it 


ow 
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was further provided in Section XV, that any one or more of the 
ratifying companies could sue any one or more of the others to 
protect or enforce any right conferred by the agreement without 
joining in the suit all the companies who might have ratified 
the agreement. 

One of the objects of the G.-H.-Agreement was to settle some 
disputes and litigation between the Texas and Pacific Railway 
Company on the one side, and the Southern Pacific Railroad 
Companies of New Mexico, Arizona, and California on the other 
side. The nature of the disputes sufficiently appears from the 
terms of the agreement and from the decree of the New Mexico 
Court annexed to the petition. The projected line of the Texas 
and Pacific Railway Company extended to E] Paso; it required an 
outlet to the Pacific Ocean. The Southern Pacific Railroad Com- 
panies formed in connection with the Central Pacific a through 
line from El Paso to the Pacific coast. The Texas and Pacific 
Railway Company claimed to possess certain franchises west of 
El Paso and certain rights of way over the land on which the 
Southern Pacific Railroad Companies had been built. An object 
of the agreement was to effect an arrangement by which the one 
company could secure a continuous line to the Pacific, and the 
other companies could be quieted in the possession of their 
properties. The first five sections of the agreement effected this, 
and together form one of the distinct contracts contained in the 
agreement. The Texas and Pacific Railway Company relin- 
quished to the Southern Pacific Railroad Companies its rights, 
franchises, etc., west of El Paso, and in consideration of this relin- 
guishment secured the right to operate the lines of these com- 
panies as if they were a continuation of its own line. It thus se- 
cured an outlet to the Pacific Coast without the expense of con- 
structing a road of itsown. It was.given as complete control 
over the lines west of El Paso, as far as its traffic was concerned, 
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as it could have had over a continuation of its own line. We 
call the Court’s attention to the fact that the consideration for 
this particular contract were the only special considerations, 
given at the time, mentioned in the agreement. They do not 
extend to or affect the other contracts contained in the agree- 
ment, each of which contains in itself its own sufficient consider: 
ation. So, in the recitals found in Section XIV of the agree- 
ment, it is expressly declared that “the consideration to the said 
Texas and Pacific Railway Company for the said relinquish- 
ment and release is the agreement of the said Southern Pacific 
Railroad Companies, that the said road of the Texas and Pacific 
Railway Companies, and the roads of the three Southern Pacific 
Railroad Companies and their connections” (7. e. west of El 
Paso) “shall be operated forever as one continuous line as afore- 
said.” 

After this arrangement between the Texas and Pacific Railway 
Company and the three Southern Pacific Railroad Companies 
had been provided for, we find in Section VI the contract now 
sued on, a “Mutua! Agreement to ‘Pool’ New Orleans and Gal- 
veston Traffic,” etc. When the G.-H.-Agreement was ratified by 
the Companies, this Section VI resulted in an agreement between 
the Texas and Pacific Railway Company and its connections 
east of Kl Paso concerned in the carriage of New Orleans or Gal- 
veston traflic,on the one side, and the Galveston, Harrisburg 
and San Antonio Railway,Company and its connections east of 
FE] Paso competing for such traffic, on the other side, for a divi- 
sion of earnings from this competitive traffic in a certain agreed 
proportion. By the modification of February 18, 1885, the terms 
of the pooling agreement were changed so as to include traffic 
earried through New Orleans from New York and other points, 
and a different mode of dividing the gross earnings was provided. 
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It was also then stipulated that all claims under the pooling 
agreement down to November 1, 1884, were released. 

The pooling clause clearly constitutes an entirely distinct and 
separable contract from the rest of the agreement. It is capable 
of separate enforcement and can stand or fall by itself. Its sole 
consideration was the mutual advantages expected from a divi- 
sion of earnings and the cessation of competition which would 
thus be effected. The Supreme Court of Louisiana con- 
sidered this pooling contract to be “a complete and inde- 
pendent contract, with a sole consideration, which was the 
mutual advantage to be derived therefrom by the companies 
to be affected thereby. The clause or contract, as shaped, 
has reference to no other portion of the agreement, which 
is complete for the purposes originally contemplated, without 
the contract contained in that clause (Section VI)—as complete 
as the contract formulated in the Section stands, without any ref- 
erence to any or all of the other provisions of the agreement.” 

It is unnecessary to analyze the whole G.-H.-Agreement. The 
Court will find on examining it that the several other agree- 
ments contained in it have the same independent character 
that the pooling clause has and have no connection with the 
arrangement between the Texas and Pacific Railway Company 
and the three Southern Pacific Railroad Companies. 

We are now prepared to examine the decree of the New Mexico 
court. It was rendered in a litigation already pending when the 
G.-H.-Agreement was made and before the subject matter of the 
present suit had come into existence. The litigants were the 
Texas and Pacific Railway Company and the three Southern 
Pacific Railroad Companies together with the connections of the 
latter extending to the Pacific Ocean. The matters in contro- 
versy were the disputes which were settled by one of the in- 
dependent contracts contained in the G.-H.-Agreement and 
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discussed above. The decree recited in full and adjudged and 
decreed the provisions of the G.-H.-Agreement which contained 
the terms of the settlement of the matters in controversy, and, 
by consent of the parties, made the G.-H.-Agreement “ in this 
behalf” a part of the decree, providing, however, that this was 
done only in respect to the parties to that suit and that it did 
not otherwise affect or interfere with the provisions of the agree- 
ment. The whole scope, meaning, purpose, and effect of the 
decree was to settle such rights as were then in litigation and 
controversy and to confer on the parties to that suit the rights 
enumerated in the decree and agreed to in the G.-H.-Agreement 
as the consideration for the settlement of the disputed matters. 
Now the agreement for division of earnings now sued on was not 
then in controversy or litigation, nor was it mentioned in the 
decree as a consideraiion for the relinquishment or settlement 
of matters in dispute or as one of the rights conferred on the 
parties. Hence it was no part of the decree and is one of the 
provisions of the agreement which the decree does not “affect or 
interfere with.” What interest or concern had the defendants in 
that suit in the pooling contract? What right had they to stand 
in judgment for the Galveston, Harrisburg and San Antonio 
Railway Company and its eastern connections, independent rail- 
road corporations, who were the parties to the pooling arrange- 
ment? 

The fact that at the time the present suit was instituted the 
defendant in error, incorporated in 1884, was operating all the 
railroad companies represented in 1881 by Mr. Huntington does 
not, of course, alter the nature of the G.-H.-Agreement or enlarge 
or alter the nature and effect of the decree of the territorial 
court. 

In discussing this decree the Supreme Court of Louisiana 
said : 
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“Undoubtedly the attempt of either party to the ‘Gould-Hunt- 
ington’ Agreement to avoid collaterally the effect of the adjust- 
ment of any contentious matter, or of any litigious rights in- 
volved in litigation hitherto pending and which had been in 
terms settled by the compromise, would have been defeated by 
the simple application of the principle now under consideration. 
But the subject matter of Article 6 of the agreement, which is 
now in suit, was not a subject of contention between the parties, 
either as a difference or in the shape of any pending litigation, 
at the time that the agreement was entered into. In fact, it had 
no existence before, and was only brought into being or life by 
the contract of November 26, 1881, and it had no reference to the 
past, but its whole operation or effect was intended exclusively 
for the future. 

“This was manifestly the understanding of all the parties at 
the time; it shaped the action of their counsel who, thereafter, 
invoked judicial confirmation of the adjustment; and it was the 
sole guide of the court when it rendered the decree now set up as 
res adjudicata, touching all matters and stipulations contained in 
the ‘Gould-Huntington’ Agreement. 

“Tn formulating its decree the Court was careful to enumerate 
in detail all the litigious matters which were in suit between the 
several railroad companies which had participated in the adjust- 
ment and which were parties to litigation then pending before 
the Court, and it requires no argument to show that no other 
matters or stipulations in the agreement were in any way or 
degree affected by the judgment then rendered. 

“To clear away any doubt which might thereafter exist or be 
suggested as to the precise meaning, bearing, intent, and effect 
of the judgment rendered, the Court, made the following explana- 
tion of its own decree, as part of said decree: 

“The aforesaid decree is made to carry out the provision in 
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this behalf of said agreement, dated November 26th, 1881, which 
is hereby made a part of this decree, and by consent of the par- 
ties and upon consideration by the Court, is hereby ordered and 
decreed to be binding upon each and all of the parties hereto in 
all its stipulations and agreements as therein shown, and said 


decree does not otherwise affect or interfere with the provisions of 
said agreement.” (Italics are ours). 

“Hence, we conclude and we hold that the stipulations of Arti- 
cle 6 of the ‘Gould-Huntington’ Agreement have not the force 
and effect of the thing adjudged, and that they are lawfully lia- 
ble to attack in the mode and manner herein adopted by the de- 
fendant corporation.” 

We submit that the decision of the State Supreme Court is so 
clearly right and the contention of the plaintiff in error so un- 
founded, and hence so frivolous, that no argument of the ques- 
tion is necessary. 

Something more than the bare assertion of the existence of a 
right under a judgment of a federal court would seem to be es- 
sential to support the jurisdiction of this Court. If from an 
examination of the record it is manifest that no judgment con- 
ferring the right claimed was ever rendered then the writ of error 
should be dismissed or the judgment of the State Court affirmed. 
Millingar vs. Hartupee, 6 Wall. 258. 

Respectfully submitted, 
HENRY J. LEOVY, 
JOSEPH PAXTON BLAIR, 


Counsel for Defendant in Evror. 
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ABRAHAM SHENFIELD VS. THE NASHAWANNUCK M’FP'G CO. ETAL. 1 


Supreme Court of the United States. 


ABRAHAM SHENFIELD, Complainant &€ ) 


“pteener 1c : Appeal from the Circuit 
: sig abet Court of the United 
“. 4 ‘ e ‘ 
“Tie: ae a {/ States for the Southern 
NASHAWANNUCK MANUFACTURING Com- | 


PANY ef al., Defendants & Appellees. J District of New York. 
It is stipulated by and between the counsel for the respective 
parties to the above-entitled case that the annexed record, together 
with the opinion, final decree, petition on appeal, bond on appeal, 
and citation, heretofore filed with the clerk of the Supreme Court of 
the United States, shall be the record to be printed and used us the 
case on the appeal to the Supreme Court of the United States in this 
Case. 
New York, January 3ist, 1890. 
EK. N. DICKERSON, Jr., 
(Counsel for Compluinant XN Appr llant. 
EDMUND WETMORE, 
Counsel for Lh fendants a Appr llees. 


2 | Endorsed :] Supreme Court of the United States. Abra- 

ham Shenfield, compl’t and appellant, vs. Nashawannuck 
Manufacturing Company et a/., def'ts & wppellees. Stipulation in re 
record for use in Supreme Court. I. N. Dickersan, Jr., counsel for 
compl't and appellant, Temple Court, N. Y. city, N. Y. 


3 Circuit Court of the United States, Southern District of New 
York. 
ABRAHAM SHENFIELD ) 


against 

NASHAWANNUCK MANUFACTURING Company, Curisto- > In Equity. 
pher Meyer, President; George HI. Newman, Treas- | 
urer; KE. E. Candee, Agent. J 


To the honorable the judges of the circuit court of the United States 
in and for the southern district of New York: 


Abraham Shenfield, of the city, county, and State of New York, 
and a citizen of said State, brings this his bill of complaint against 
the Nashawannuck Manufacturing Company, a corporation organ- 
ized and existing under the laws of tlie State of Massachusetts, and 
having its principal place of business at the city of East Hampton, 
in the State of Massachusetts, and doing business, through its law- 

fully authorized agent, ID the city and State of New York, 
4 and against Christopher Mever, president; George H. New- 
man, treasurer, and KE. kk. Candee, ugent of said company. 

And thereupon your orator complains and SaVsS that heretofore 
and before the 9th day of November, 1875, your orator was the 
1—lii 
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original and first inventor of a certain new and useful improve- 
ment in SUS} nder button straps not known or used by others in 
this county, and not patented or described in any printed publi ‘a- 
tion in this or any foreign country before Lis invention or discovery 
thereof, and not in public use or on sale for more than two years 
prior to his application for a patent therefor. 

And your orator further shows unto your honors that your orator, 
so being the invertor of said improvement, made application to the 
Commissioner of Patents in accordance with the then existing laws 
of the United States and complied in all respects with the con- 
ditions apd requirements of said laws. 

And thereafter, on the 9th day of November, 1875, letters patent 
of the United States numbered No. 169,885, signed, sealed, and exe- 
cuted in due form of law and bearing date the day and year last 
aforesaid, were issued to your orator, whereby there Wiis secured to 
your orator and to his heirs and assigns, for the term of seventeen 
vears from the 9th day of November, 1875, the full and exclusive 
right of making, using, and vending the said improvement through- 
out the United States and the territories thereof, as by a certified 
copy of said letters patent, in court to be produced, will more fully 
appear. 

And your orator further shows that but for the infringement 
herein complained of and others of like character your orator would 
still be in the undisturbed possession, use, and enjoyment of the ex- 
clusive privilege secured by the said letters patent and in receipt of 
the prolits of the same. 

And your orator further shows unto your honors, as he is in- 
formed and believes, that since the date of said letters patent the 
defendants herein named, well knowing all the facts hereinfore set 

forth, and against the will of your orator and in violation of 
5° your orator’s rights as aforesaid, have been and are now jointly 

Infringing the said letters patent by making, using, and sell- 
ing the said patented Improvement or some material and = sub- 
stantial part thereot; all which acts and doings are contrary to 
equity and good conscience and tend to the manifest injury of 
your orator In the premises. 

lorasmuch as your orator can have no adequate relief except in 
this court and to the end, therefore, that the detendants may, if they 
ean, show why your oratorshould not have the relief hereby prayed, 
and may make a full disclosure and discovery of all the matters 
aforesaid, and upon their corporal oath and according to the best 
and utmost of their knowledge, remembrance, information, and be- 
iief full, true, direet, and perfect answer make to the matters here- 
inbefore stated and charged ; 

And that the defendants may be decreed to account for and pay 
over the income or profits thus unlawfully derived from the viola- 
tion of the rights now vested in vour orator since the date of said 
letters patent, and be restrained from any further violation of said 
rights, your orator prays that your honors may grant a writ of in- 
Junction, issuing out of and under theseal of this honorable court, 
perpetually enjoining and restraining the said defendants, their 
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clerks, attorneys, agents, servants, and workmen, from any further 
construction, sale, or use in any manner of said patented improve- 
ment or any part thereof in violation of your orator’s rights as 
aforesaid, and that the material now in possession or use of the said 
defendants may be destroyed or delivered up to your orator for that 
purpose, 

Aud that your honors, upon the rendering of the decree above 
prayed, may assess or cause to be assessed, in addition to the profits 
to be accounted for by the defendants as aforesaid, the damages vour 
orator has sustained by reason of such infringement, and that your 
honors may increase the actual damages so assessed to a sum equal 
to three times the amount of such assessment under the circum- 
stances of the willful and unjust infringement by said defendants 

as herein set forth. 
6 And your orator further prays that a provisional or pre- 
liminary injunction be issued, restraining the said defendants 
from any further infringement of said letters patent pending this 
cause, and for such other and further relief as the equity of the case 
may require and to your honors may seem meet. 

May it please your honors to grant unto your orator not only a 
writ of injunction conformable to the prayer of th's bill, but also a 
writ of subpana of the United States of America, directed to the 
said Nashawannuck Manufacturing Company, Christopher Meyer, 
president; George H. Newman, treasurer, and E. E. Candee, agent, 
commanding them on a day certain to a, pear and answer unto this 
bill of complaint, and toabide and perform such order and decree 
in the premises as to the court shall shall seem proper and required 
by the principles of equity and good conscience. 

DICKERSON & DICKERSON, 
Sulicitors for Complainant and of Counsel. 


ABRAHAM SHENFIELD. 


Unitep STaATes OF AMERICA, | 
Southern District of New York, j 


&8 - 


On this 9th day of October, 18584, before me personally appeared 
Abraham Shentield, complainant above named, who, being by me 
duly sworn, deposes and says that he is the complainant above 
named, and that he has read the foregoing bill of complaint sub- 
scribed by him and knows the contents thereof, and that the same 
is true of his own knowledge except as to the matters therein stated 
on information and belief,and as to those matters he believes it to 
be true. ; 


ABRAHAM SHENFIELD. 


Sworn to before me this 9th day of October, 1854. 
GEO. H. EVANS (13), 
Notary Public, New York Co. 
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7 Cireuit Court of the United States, Southern District of New 
York. In Equity. 


ABRAHAM SHENFIELD 
is 


NASHAWANNUCK MANUFACTURING CoMPANY et al. 


The [Replication of thie Ahove- Named Complainant lo the Answer of the 
Aboi e- Name d Lh fe ndants. 


This repliant, saving and reserving unto himself ail and all 
manner of acvantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto says that he will aver and 
prove his sald bill Lo be true, certain, and sutlicient in thie law LO be 
answered unto, and that the said answer of the defendants Is un- 
certain, untrue, and insuflicient to be replied unto by this replant, 
without this, that any other matter or thing whatsoever In the said 
answer contained material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, 1s true. 

All which matters and things this repliant is and will be ready to 
aver and prove as this honorable eourt shall direct, and humbly 
prays as in and by his said bill he has already prayed. 

DICKERSON & DICKERSON, 
Complainant's Solicitors. 


8 United States Cireuit Court. Southern District of New York. 
In Equity. 


ABRAHAM SHENFIELD \ 
Us, 


NASHAWANNUCK MANUFACTURING ComPANy ef al. | 


Please take notice that the complainant in the above cause will 
proceed to take testimony therein under the 67th rule, equity, as 
amended, before a competent officer, on Monday, Mareh 50, 1885, at 
eleven o'clock a. m., at our office, Temple Court, 5 and 7 Beekman 
street, New York city. 

Dated New York, March 27, 1SS5. 

DICKERSON & DICKERSON, 
Compl ut’s Solicitors. 


To Wetmore & Jenner, def’ts’ solicitors. 
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9 United States Circuit Court, Southern District of New York. 


ABRAHAM SHENPFIELD 
vs. In Equity. 
NASHAWANNUCK MANUFACTURING ComPANy et al. 


Testimony for complainant on final hearing, taken before George 
H. Evans, notary public, special examiner, by consent, under 
rule 67, as amended, of the United States Supreme Court. 


New York, March 50, 1885. 
Present: E. N. Dickerson, Jr., Esq., for complainant; Edmund 
Wetmore, Esq., for defendants. 


Complainant’s counsel offers in evidence Patent Office copy of 
patent to A. Shenfield, Nov. 9, 1875, No. 169,855. 

Counsel for defendants admit that said copy may be taken as a 
duly certified copy. 


Q. 1. What is your age, residence, name, and occupation ? 

A. Lemuel W. Serrell; I reside in Plainfield, in N. J.,and am a 
solicitor of patents, doing business at 140 Nassau street, New York; 
age, fifty-six vears. 

(). 2. Please state what experience you have had in your pro- 
fession, and especially about suspender 

A. I have been in the profession as a solicitor of patents for more 
than thirty-five years. I have had an extended ‘experience in the 

business and have often been called as an expert in patent 
10 eases. I am also very familiar with the state of the art in 

the manufacture of suspenders and suspender ends. I have 
procured several patents on suspender ends and conducted an inter- 
ference in the Patent Office between the complainant and Schirmer 
and Betts. 


Complainant’s counsel offers in evidence a pair of suspenders, 
marks the same “Complainant’s Exhibit Defendants’ Suspenders.” 
It is stipulated by defendants’ counsel that these suspenders were 
made and sold by the defendants prior to the commencement of this 
action and subsequent to Nov. 9, [S75. It is further stipulated that 
the above stipulation may be withdrawn on the record by counsel 
for defendants at any time prior to the commencement of the de- 
fendants’ testimony, and, if withdrawn, complainant shall have the 
privilege of introducing proof as to their manufacture and sale by 
the defendants; but if this stipulation be not withdrawn before the 
commencement of the defendants’ testimony it shall stand as a stipu- 
lation in this case. 

Q. 3. Have vou read and do you understand the patent to the 
complainant heretofore offered in evidence? 

A. I have read and I do understand the said letters patent, and 
I procured the same for complainant. 

Q. 4. Please compare the ends on Complainant’s Exhibit “ De- 
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fendants’ Suspenders” with the ends deseribed and claimed in said 
letters patent. 

A. Upon reference to the complainant’s letters patent I find that 
it relates to a peculiar suspender end, the same being composed of a 
flat cord bent into a loop, laid flatwise, united at the inner edges, 
and connected at the upper ends to an attaching piece. Upon refer- 
ence to Complainant’s Exhibit “ Defendarts’ Suspenders ” I find that 
the same contains identically the device deseribed and claimed in 
the said complainant’s patent. The suspender ends are made or a 
flat braided cord bent into a loop, laid flatwise, united at their inner 
edges above the button-hole portion and connected to an attaching 
piece, the inner edges of the cords being attached together above 
the button-hole. I find that this attachment is made in two ways: 

the edges of the braid are sewed together at intervals, and 
1] in addition a metal pin is thrust through the braid immedi- 

ately above each button-hole and its ends folded back and 
clinched. This does not in any manner alter the character of the 
suspender end, and T find in the said letters patent that mention 1s 
made that the braid may be united above the button-hole by “ sew- 
Ing, knitting, or crocheting or otherwise,” which [ understand to 
include the devices made use of in Complainant’s Exhibit Defend- 
ants’ Suspender. 

Cross-examination by Mr. Wermore: 

Cross-Q. 5. Yon state that the metal pin does not in any manner 
alter the suspend rend; you tnean DY that that if the metal pin 
were removed the end would still, in your opinion, contain what you 
understand to be the patented invention ? 

A. IT mean that the metal pin simply unites the inner edges of the 
flat cord immediately above the button-hole, and that pin is only 
one means of uniting the parts, and is substantiaily the same as sew- 
Ing. If the material was firmly sewed together at the upper end of 
the button-hole the pin might be removed without Injury. 

Cross-Q. 6. Then is it essential, in your opinion, that the ends in 
question should either by the sewing or metal pins, or by knitting, 
lly united along the inner edges 
from the point above the button-hole LO the attaching piece 11) order 
to contain the device which vou understand to be described in the 


crocheting, or the like be substantia 
| 
claim set forth? 

A. It is essential, as I understand the said letters patent, that the 
Inner edges of the braid be united above the button-hole in order to 
form a reliable button-hole. It is not necessary, according to my 
understanding of complainant's patent, that the whole of the edges 
of the braid above the button-hole to the attaching device be sewed 
together. 

Cross-Q. 7. Then what you mean to say is that, as you under- 
stand it, if isonly hecessary that the eord she auld be united ata single 
edge, to wit, a point just above the button-hole. Is that correct ? 

A. When the cord is so united, the other parts of the 
12 suspender end remaining unchanged, I understand that 
the same will be constructed in accordance with complain- 

ant’s patent. 


and 
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Cross-Q. 8. (Question repeated.) It admits an answer of “yes” 
or “no.” 

A. To answer “yes” or “no” would be incorrect. You can't 
unite a single end. 

Cross-Q. 9. The examiner took my question incorrectly ; properly 
corrected it should read as follows: “ Then what you mean to say 
is that,as you understand it, it is only necessary that the cord 
should be united at a single point at the mner edges, to wit, a point 
just above the button-hole. Is that correct? ” 

A. ‘I answer “yes,” with the explanation that there are two 
points of the braid that are united together at a single place im- 
mediately above the button-hole, the braid being united at the upper 
ends to the attaching piece. 


LEMUEL W. SERRELL. 


13 United States Cireuit Court, Southern District of New York. 


ABRAHAM SHENFIELD 
Us. -In Equity. 
THe N¢SHAWANNUCK MANUFACTURING CoMPANY ef al. 


Testimony on final hearing for complainant, taken before Geo. H. 
Evans, notary public, special examiner, by consent, pursuant to 
rule 67 (as amended) of the United States Supreme Court. 


New YorkK. April 16, 1SS6. 
Testimony taken in accordance with the annexed notice. 
Present: Edward N. Dickerson, Jr., for complainant. 


Davin J. Brown, called and duly sworn as a witness on behalf of 
complainant, testified, in‘answer to questions by Mr. Dickerson, Jr., 
as follows: 


Q. 1. What is vour name, age, residence, and occupation ? 


14 A. David J. Brown; age, 40 vears; residence, 421 West 
Seventy-first street, New York city; occupation, manufact- 
urer at present. 

(). 2. Do you know Mr. Abraham Shenfield, of the National Sus- 
pender Company? 

A. Yes, sir. 

Q. 3. Are you about to leave New York; and, if so, how long do 
you expect to remain? 

A. Tam. Well, I shall be away six weeks to two months. I ex- 
pect to leave on Sunday. 

(). 4. Are vou familiar with the looped braided silk end manufaet- 
ured by the National Suspender Company and which 1s the subject- 
matter of the present controversy ” 

A. Yes, sir. 

Q. 5. Had you ever seen ends like that until they were exhibited 
to you by Mr. Shenfield ? 

A. I have not. 
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(). 6. Were you aft any time connected with any large dry-goods 
house in New York; if so, with what house? 

A. Bates, Reed & Cooley. I was buyer for them during their 
whole existence. 

(). 7. Will you state what position they occupied in the trade? 

A. One of the largest liouses of New York, and on the suspender 
business I guess the larg ost; im fact, | know it was the largest of 
any house in New York. | 

(). 8. Do you remember when Mr. Shenfield or the National Sus- 
pender Company began the introduction of these ends to the trade? 

A. In the year S75, the first IT saw of them. 

(). 9. Will you state how they were received by the trade and 
What position these ends took in the suspender business? 

A. They were received very well indeed ; so mueh so that from 
the very start almost they took a leading position on my line of 
suspenders, and I think that inside of a year nearly half my sus- 
pender trade was on silk cord ends. [ used to keep from 75 to 100 
numbers of them—diflerent numbers of the goods, 

(). 10. The trade to which you refer as “my trade” 1s, 
15 as | understand, the trade of Bates, Reed & Cooley, which 
you were managing ? 

A. Dates, Reed & Cooley > Yes, sir. 

DAVID J. BROWN. 

Attest: GEO. H. EVANS. 


Wittram W. Tayror, a witness called on behalf of the complain- 
aut and examined by Mr. Bare, being first duly sworn, says: 


lam 49 years of age; [ reside in New York city; I am engaged 
in the suspender business and liave been for the past 19 years. I 
am the sole proprietor of my business, and it is carried on in the 
city of New York. 

Q). 1. Are you familiar with the looped braid end manufactured 
by the National Suspender Company of this city ? 

A. Yes, sir. 

(). 2. Can you state when that loop d braid end was first intro- 
duced to the trade by the National Suspender Company ? 

A. 1875 or 1576. 

(J. 3. Whose invention did you understand that looped braid end 
to be? 


(Objected to as not evidence.) 


A. Mr. Shenfield’s. 

Q. 4. Do you mean Mr.Shenfield, of the National Suspender Com- 
pany? 

A. Yes, sir. 

Q. 5. Have you handled suspenders provided with such looped 
braid ends? 

A. Yes, sir. 

Q. 6. Upon the introduction of such looped braid ends to the 


9 


trade will you please to state how they were received by the trade ‘ 


<< A ce 


Pi 


ee. 
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(Objected to as immaterial, irrelevant, incompetent and calling 

for a conclusion and an opinion.) 
16 A. Very favorably. 

Q. 7. Were they or not preferred by the trade to the other 
kinds of suspender ends which were in the market ? 

(Same objection.) 

A. To a very large extent. 

(J. 8. Has there or not been a large demand in the trade for sus- 
penders provided with such looped braid ends? 

(Same objection.) 

A. Very large. 

Q. 9. Have you or not carried on an extensive business in sus- 
penders ? 

A. Yes; very extensively. 

Q. 10. Prior to the introduction of the looped braid end in con- 
troversy by the National Suspender Company were looped braid 
ends known to the trade? 

(Same objection.) 

A. Not to my knowledge. 

Q. 11. Have you or notin your suspender business given a prefer- 
ence tu suspenders provided with looped braid ends? 

(Objected to on the same grounds, and no foundation laid.) 

A. I have, very decidedly. 

(). 12. And why have you in your business given such a decided 
preference to suspenders provided with looped braided ends? 

(Same objection.) 

A. Because of their great durability. 

Q. 13. In your dealings with customers has there or not been a 
large demand for such looped braid ends ? 

(Same objection.) 

A. Very large indeed. 

Q. 14. I call your attention to a looped braid end which I now 

hand you and ask you whether the same is similar to or 
17 dissimilar from the looped braid end introduced by the Na- 
tional Suspender — in 1570 or 1876. 


(Objected to as leading, and for incompetency.) 
A. It looks to me precisely like it. 


The said end is offered in evidence by complainant’s counsel and 
is marked “ Complainant’s Exhibit Looped Braid End of 1875.” 
(Same objection to the exhibit.) 


Cross-examined by Mr. JENNER: 
Cross-Q. 15. Under what name or style do you carry on business ? 
A. W. W. Taylor. 


2—177 


~~ 
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Cross-Q. 16. What articles do you deal in besides suspenders ? 

A. Nothing else. | 

Cross Q 17. Are you a customer of the National Suspender Com- 
pany? 

A. Yes, Sir. 

Cross-Q. 18. And have been for how many years last past ? 

A. About 12 or 1o years. 

Cross-Q. 19. Do you purchase suspenders from other concerns ? 

A. Yes, SIT. 

Cross-Q. 20. What other kinds of suspenders, with reference to the 
ends, do you deal in other than those with braided ends? 


(Objected to as immaterial.) 


A. What is commonly called web ends and leather ends. 
Cross-Q. 21. Which are the higher priced—the suspenders with the 
web ends, those with the leather ends, or those with the braid ends— 


so far as your dealings go? 


(Same objection, and as not cross-examination.) 


A. In regard to the web ends silk ends are much higher; leather 
ends about the same price. I refer to the rulled leather strap. . ‘The 
flat leather ends are much cheaper. 
1s Cross-Q. 22. Of which do you sell the most—suspenders with 
the web ends, with the leather ends, or the braid ends ? 
A. Well, at the same price we sell more silk ends. I mean by 
silk ends braid ends. 


(Answer objected to as not responsive.) 


Cross-Q. 25. Irrespective of price, of what kind do you sell the 
most of ? 

A. Web ends. 

Cross-Q. 24. In what colors do the rolled leather ends come which 
you sell” 


(Same objection.) 


A. White and different shades of brown. 

Cross-Q. 25. And the web ends what colors ? 

A. All colors, pretty much. 

Cross-Q. 26. And the braided ends? 

A. Various colors. 

Cross-Q. 27. Is there any difference in the variety of the colors 
presented by the web, leather, and braided ends? 

A. Considerable difference. There are ditferent colors. 

Cross-(). 25. And which class of suspenders presents the greater 
variety in color, 

(Objected to as immaterial.) 

A. There is a greater variety of web ends and ‘braid ends than of 
leather. 

Cross-Q. 20. The web ends of which you have been speaking are 
made of Colton, are they t 
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A. OF. ¢ . and silk woven together. 

Cross-Q). 50. When did you first see the braided end ? 

A. In 1875 or 1876. 

Cross-Q. 51. Where ? 

A. In the National Suspender Company’s warerooms. 

Cross-Q. 52. In which of those years was it? 

A. Lam not positive whether it was 1875 or 1876. 

Cross-@. 33. Have you made any attempt to fix the date by refer- 
erence to your books ? 

A. No, sir. 

Cross-Q. 34. Do you manufacture suspenders ? 
1) A. No, sir. 

Cross-Q. 55. How many dozen suspenders do you sell per 
annum, take the average of the last five years ? 

A. I couldn’t tell you. 

Cross-Q 56. State approximately. 

A. From 25,000 to 30,000 doz. annually. 

Cross-Q. 37. Did you ever hear of a Mr. Canavan, of Philadelphia? 

A. No. 

Cross-Q. 38. Will you look at Complainant’s Exhibit Dick No. 
4?” Did you ever see a suspender with an end resembling that ex- 
hibit ? 

(Objected to as incompetent and immaterial and as not cross-ex- 
amination.) 


A. Something similar. 

Cross-Q.39 When first? 

(Same objection.) 

A. About ten vears ago, possibly. 

Cross-Q. 40. Was it not longer ago than that? 
(Same objection.) 

A. I could not remember. 

Cross-Q. 41. How did you come to see it? 
(Same objection.) 


ods, 


A. I saw something similar to it on Fisk, Clark & Flagg’s g 
Cross-Q. 42. Did you buy or sell any ? 


(Same objection.) 


A. I had some similar to it. 

Cross-Q. 43. How did the ones which you saw and which you 
speak of as Fisk, Clark & Flagg’s goods, compare with that exhibit? 
State the points of resemblance and drssimilarity. 

(Same objection.) 

The witness says: I shall have to recall what I said, having 

20 just examined this “ Exhibit Dick No.4.” I supposed it was a 
felt end. but | now see that itisa preparaulion Ol} leather. and | 

never saw such an end before. 
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Redirect examination by Mr. Bate: 


Redirect Q. 44. Do you purchase suspenders of the Nashawan- 
nuck Manufacturing Company of this city ? 

A. Yes, sir. 

Redirect Q. 45. Quite largely ? 

.. Fee, oer. 

Redirect Q. 46. Does the cost of suspenders depend at all upon the 
quality of the webbing, irrespective of the ends ? 

A. Certainly, largely. 

Redirect Q.47. And does the cost of suspenders depend at all upon 
the character of the buckles and of the trimming of suspenders ? 

A. Quite materially. 

Redirect Q. 48. Are suspenders provided with silk or braid ends 
always higher than suspenders provided with web ends, or does the 
price depend upon the quality of the webbing and of the trimmings 
of the suspenders ? 

A. In the same quality of webbing silk ends are higher than web 
ends. 

Redirect — 4”. But suppose the quality of the webbing as used with 
the braid ends is poorer than that used with the web ends, how 


would it be in that ease ? 


(Objected to.) 


A. That is a difficult question to answer, there being so many dif- 
ferent qualities of webbing. 

Redirect Q. 50. ‘Taking suspenders costing the same money, one 
having braid ends and another web ends, which kind is preferred ii 
the trade? 

(Objected as irrelevant, immaterial, incompetent, hypothetical.) 

A. The braid ends. 

Redirect Q. 51. Taking suspenders costing the same money, ene 
having braid ends and the other leather ends, which kind is pre- 
ferred in the trade ? 


(Same objection.) 


2] A. Braided ends, decidedly. 


Recross-examination : 


Recross-Q. 02. Do you really mean your two last answers? 

A. Most decidedly. 

Reeross-(). 55. | suppose that the fact that the braided ends cost 
more and are handsomer than a web end or a leather may have 
something to do with the preference, may it not? 


~ -_—— -) 


Question withdrawn. 


WILLIAM W. TAYLOR. 
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IsAAC OPPENHEIMER, a Witness called on behalf of the complainant, 
being duly sworn, deposes and says as follows: 

Iam 41 years old; I reside in the city of New York, and ama 
member of the firm of Neustadter Bros., doing business in this city 
and in California in gentlemen’s furnishing goods, at wholesale; our 
business includes dealing in suspenders largely. 

(. 1. Are you familiar with the looped braid ends for suspenders 
introduced by the National Suspender Company of this city? 

A. I am, sir. 

Q. 2. When did you first become familiar with such looped braid 
ends? 

A. When they were first introdueed—about 1875 or 1876. 

(). 3. Will you please state, if you know, how such looped braid 
ends were received by the trade and what position they have occu- 
pied with respect to the other suspender ends in the market? 


} 
4) 


(Objected to as immaterial, irrelevant, incompetent.) 

A. They were a suecess from the start, and have driven out, if not 
entirely, very much, the other makes of fine grades of suspenders in 
our market. 

(). 4. Then, upon being introduced to the trade, they were 
22 bought in preference to other kinds of suspender ends, were 
they? 

(Same objection, and as leading 

A. They were given the preference at the same price. 

Ifa man was offered a dozen suspenders at five dollars, with or- 
dinary ends, even of better material, he would take a lower quality 
with braid ends in preference. 

The braid ends, being more costly than any other end used on 
suspenders, made a suspender even of inferior web, buckle, &e., cost 
as much as another suspender of superior web, buckle, &e., with any 
other end. 

(). 5. Then, as I understand you, a purchaser would give the pref- 
erence toa suspender having the braid end, notwithstanding the 
quality of the web and of the buckle might be inferior to the other 


} 


suspender, costing five dollars per dozen ‘ 

(Same objection.) 

A. Yes; he would. 

Q. 6. The point determining the purchaser's preference would be 
the braid end? 

(Same objection.) 

A. Yes, sir. 

©. 7. Prior to the introduction of this looped braid end by the 
National Suspender Company had you ever seen or handled any 
braided ends? 

A. No, sir. 

Q. 8. Has the firm of which you are a inember, Neustadter Bros., 
dealt in suspenders provided with loopea braided ends since 1870? 
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A. Yes; they have. 
©. 9. Largely ? 


A. We are pretty large dealers in that line. 
() lO. Teall your attention to Complainant's exhibit Looped 
Braid End of 1S79 and ask you whether the same 1s similar to or 


dissimilar from the looped braid ends introduced by the National 
Suspender Company in 1575 or 1876 and to which you have re- 
ferred ? 

(Objected to as leading and incompetent.) 


93 A. The construction of the same; only the printing on the 
leather piece was different. 
Q. 11. For about how many years has your firm of Neustadter 
Bros. dealt in suspenders ? 
A. About thirty veavs. 


Cross-examined by Mr. JENNER: 


Cross-(). iz. is this looped braid end of IS7o made of solid silk or 
is it cotton covered with silk ; can you tell ? 


(Objected to as not cross-examination.) 


A. According with the price, more or less covered with silk. 

Cross-Q. 13. In your answer you referred to the braided ends in 
general, [| suppose, didn't you ? 

A. Yes, sir. 

Cross-(). —. [low is it with respect to this particular exhibit ? 

A. That seems to be all silk. 

Cross-Q. 14. You have, then, seen some which were cotton cov- 
ered with silk ? 

A. I have. 

Cross-Q. 15. What do you suppose was the object of covering the 
cotton with the silk ? 


). 
| 


(Objected to as immaterial.) 


A. ‘To meet the publie demand as to price. 

Cross-(). 16. You mean that the end should have the appearance 
of being a silk end, but was substantially cotton, so as to be cheap ? 

(Same objection.) 

A. It was not substantially cotton, but it was cotton covered with 
silk to cheapen the cost. 

Cross-Q). 17. Did you ever see any braided ends made of silk cov- 
ered with cotton ? 

(Same objection.) 

A. No, sir. 

Cross-(). 1S. \\ hy do they put the silk on the outside ? 

(Same objection.) 
24 A. For the same reason that you put the lining of a coat 

inside and not outside. 
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Cross-Q. 10. Has your coat got a silk lining? 

(Objected to as frivolous.) 

A. It has. 3 

Cross-Q. 20. Why don’t you prefer a cotton lining to your coat? 

‘Same objection.) 

A. Because silk lining is more comfortable to wearer. 

Cross-Q. 21. Handsomer, too, isn’t it? 

(Same objection.) 

A. Yes; but not on that account; simply because it is lighter: 
the lining does not show. 


g 
Cross-(). 22. These braided ends are generally called in the trade 
silk ends, are they not? 


A. In our house we eall them silk ends. 

Cross-Q. 25. Look at this “Complainant’s Exhibit Dick No. 4.” 
When did you first see a suspender end like that exhibited, if ever, 
before to-day t 

(Objected to as Immaterial and as not cross-examination.) 

A. Before LSio, [ believe. 

Cross-Q. 24. Under what circumstances ? 

(Same objection.) 

A. I saw them exhibited in suspender-manufacturing houses for 
sule. 
Cross-Q. 25. Can you mention any house where vou saw them ? 
(Sume objection.) 


A. If I would see the whole suspender [ could, but on this end I 
isk, Clark & Flagg brought them 


can t. | believe, however, that | ISK, 
out under some name which | forget now. 
23) Cross-(). 26. You said you firstsaw them before ISj5? Give 
your best recollection as to the vear when you first saw 
them. 


(Same objection.) 

A. I cannot give any explanation unless I look at my books. 

Cross-(). 27. Give me, according to your best recollection, the vear 
that vou first saw such an end as Exhibit Dick No. d—that is, say 
it was between 1870 and 15878, 1f you choose, and get as near to itas 


you Cah. 


(Same objection.) 


; : : . ‘ snare O5 ] : 
A. I don’t want to go on record at gny time unless I consult my 


books. 


Cross-Q. 28. But can you say whether it was between 1870 and 
ISi5, according to vour recollection ? 
(Same objections ) 


A. It was before 1877. That is as near as I can testify now. 
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ree 29. And after 1870 *% 
That I cannot state now 
C ‘ross-( 291. T will eall your attention, with the permission of 
opposite counsel, to the fact that Mr. Tavlor, the witness who pre- 
ceded you, said at first that this end, “ Dick No. 4,” was the same as 
the Fisk, Clark & Flagg end, but on more careful examination of 
the exhibit he said it was not. I mention the cireumstance to you 
and ask you to give it a more careful examination and state whether 
you ever saw before to-day such a suspender end as that, “ Exhibit 
Dick No. 4.” At the sugeestion of opposing counsel I will ask you 
to look particularly at the material of which it is formed. 


(Same ob} etions.) 


A. I never examined those goods closely when they were offered 
for sale. and when bought them | could hot tell the difference be- 
tween those brought out by one or the other manufacturer of sus- 
penders at the time. 

Cross-Q). 50. Do you deal in pocket handkereliiefs ? 

(Objected to as immaterial and not cross-examination.) 


26 A. I do. 
Cross-Q. 31. What kind? 
A. All kinds—silk, cotton, and linen. 
Cross-Q. 32. Which sells for the greater price? 
(Objected to as immaterial.) 


A. ‘That depends on the fineness of linen or silk. 
Cross-(). 53. Which do you sell the most of at the same price— 


silk or linen ? 


(Same objection and as irrelevant.) 


A. Ifa ma... wants a linen handkerchief he buys one; if he wants 
al silk handker thief | he | VUYS il silk lane lkere hief, 


Redireet ef Mr. Bate: 
Redirect Q. 54. So far as your firm is concerned, do they or not in 
their si spender bu wee give a pour ference to suspenders provided 


with looped braid ends over suspenders provided with ends of other 
kinds ? 
(Objected to as immaterial and irrelevant, leading, and not in re- 
buttal.) 
A. From a ce roa 
{ 


1 price upwards the braided end is given the 
preference at all : 


wes 
Oath and signature Wal d. 

Adjourned to Saturd;: Ly, April 24. LSS6, ae 12 

IsAAc KAUFFER, a witness called on behalf of the complainant, 


deposes and says is follows : 


| em o7 years old, | reside in the city of New York, and I am con- 
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nected in business with a house of I. Oberndorfer & Co. The busi- 
ness of the house is that of gents’ furnishing goods, including sus- 
penders, at wholesale. 

(). 1. Are you familiar with the looped braid ends for suspenders 
introduced to the trade by the National Suspender Company of this 
city ? 


(Objected to as incompetent and immaterial.) 


27 A. Yes, sir. 
Q. 2. When did you first become familiar with such looped 
braid ends? 


(Same objection.) 


A. About 1875. 

Q. 3. Will you please state how such looped braid ends were re- 
ceived by the trade and what position they have occupied with 
respect to other suspender ends in the market? 


(Objected to as incompetent and calling for conclusive opinion.) 


A. They were Very favorably received by the trade, being looked 
upon as a novelty. They have displaced and been preferred to 
other kinds of suspender ends, particularly those of a better class. 

Q). 4. As | understand vou, the firm of I. Oberndorfer & Co. deal 
in suspenders. For how long a time have they dealt in sus- 
penders ? 

A. Since 1877. 

(). 5. How iong have vou been connected with the house of I. 
Oberndorfer & Co.? 

A. Since 15877, the starting of the house. 

q. 6. With what business house were you prior to 1877? 

A. Alsberg & Jordan. 
(). 7. Did the firm of Alsberg & Jordan deal in suspenders? 
A. Yes, sir; the same iine of goods, including suspenders. 

(). 8. For about how long were you with Alsberg & Jordan ? 

A. About five years. 

(). 0%. Ilas the firm of J. Oberndorfer & Co. dealt in suspenders 
provided with these looped braid ends? 

A. Certainly. 

(). 10. ‘To what extent ? 

A. To a large extent. 

(). 11. Did the firm of Alsberg & Jordan deal in suspenders pro- 
vided with these looped braid ends? 


(Objected to as immaterial.) 


Zo A. They did. I bought the goods for them, being the 
buyer for that house “as well as itor the house of I. Obern- 
dorter & Co. 
(). 12. Referring to the better class of suspenders, about what 
proportion of such suspenders as are sold by I. Oberndorfer & Co. 
are provided with looped braid ends” 


o— lit 
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A. The better class of goods, fully nine-tenths. -I am acquainted 


as well with the sales of the suspenders. 

(). 13. Why is it that so large a proportion of the better class of 
suspenders are provided with these looped braid ends” 
A. They are neat and very strong, stronger than any other end 


4 


in use. 
(). 14. Referring to the dealings of I. Oberndorfer & Co. in sus- 


penders ‘a the better class, lor which kind Ol suspender Is there the 
greater demand, wud wirat position do the customers of 1. Obern- 
dorfer & Co. assuine with reference to these suspenders provided 
with looped braid ends? 

A. stated belore ih goods above three or four dollars a dozen 
the bulk—tully nine -tenths—ot the suspenders sold by Us are pPro- 
vided with the looped braid ends of the National Suspender Com- 
pany. The customers think very favorably of those ends. 

(). 15. Do the customers or not call for such ends? 


(Objected to as leading.) 


A. A good many will not buy any others. 

(J. 16. Prior Lo the introduction of these looped ‘braid ends by 
the National Suspender Company had you ever seen or handled any 
looped braid ends for suspenders t 


(Objected to as im material.) 


A. No, sir; [ had not. 
(. 17. Lave these looped braid ends of the National Suspender 
Company had any reputation in the trade? 

A. They have had a good reputation ever since they were intro- 
duced. 

(). 18. And have you been familiar with that reputation in the 

trade? : 
29 A. IT have. I have had very good opportunity for knowing. 
Q. 19. LT call your attention to “Complainant’s Exhibit 

Looped Braid End of 1875” and ask you whether the same is similar 
to or dissimilar from the looped braid end introduced by the Na- 
tional Suspender Company in 18765. 


(Objected to as Immaterial, irrelevant, and leading.) 


A. It is similar, only there is a change in the button-hole; the 
braid crossed over at the top of the button-hole. 

(). 20. Did you ever see any of these braided ends in which the 
braid was not crossed, but was attached as shown in this exhibit ? 

A. Oh, certainly. 

Q. 21. About how long ago ” 

A. Betore 1877. , 

Q. 22. Was that an end of the National Suspender Company ? 


(4 biected to as Incumpetent and leading.) 


A. It was. 
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Cross-examination by Mr. JENNER: 

Cross-Q. 25. Look at the suspender end now shown you, and 
which is marked ™ exhibit Looped Braid end of Shenfield, No , ng 
and say of which suspenders your firm has sold the most—suspend- 
ers with that kind of an end or suspenders with an end like “Com- 
plainant’s Exhibit Looped Braid End of 1875.” I call to your at- 
tention the circumstance that in the former exhibit the braid erosses 
the button-hole and in the latter the braid is stitehed upon the 
Inside edges without being crossed. 

(The question is objected to,one of the ends referred to not being 
in evidence in the case.) 

A. The Exhibit No. 2 has been made more vears than the other 
one—looped braid end of 1875. 

The exhibit shown the witness is offered in evidence and marked 
“ Defendants’ Exhibit Looped Braid End of Shentield, No. 2.” 

30 Cross-Q. 24. Of which has your firm sold the greater 
number? 

A. I will not be positive. The probability is this end, because we 
have been using it for more years. 

Witness referred to “ Exhibit Looped Braid End of Shenfield, 
Ro. 2. 

Cross-Q. 25. When did vou first begin to see the braid ends of 
Shentield or the National Suspender Company in either form ? 

A. About 1875. 

Cross-Q. 26. Look at “Complainant’s Exhibit -Dick No. 4” and 
state whether you ever saw before the present year a suspender end 
like that. 

A. I do not recollect seeing any. 

Cross-Q. 27. Assuming there to have been some stitching on the 
purple side of that end around the button-hole and up tothe eyelets, 
would your abswer be the same ” 

A. The same. 

Cross-Q. 28. You have bought the braided-end suspenders from 
the National Suspender Company since their introduction ? 

A. | have. | 

Cross-Q. 29. Have you bought braided-end suspenders from anv 
one else’? 

A. I have; from the Nashawannuck Manufacturing Company. 
My firm had, | mean > I helieve some irom hxc Is} yr ( oOmpany Sand 
probably there would be some from thie Thorndyke Manutacturing 
Company, Massachusetts, and we have bought from some others 
which | do not remember. 


Redirect examination: 


Redirect () 30. Do you know p sitive ly which of these two epds— 
Exhibit Looped Braid End of 1575 and Exlibit Looped Braid End 
of Shenficld, No. 2—was first introduced by the National Suspender 
; 


Company ° 


20 ABRAHAM SHENFIELD Ys. 


A. I could not say positively which one, but I think they 
31 were both used at one and the Same time, but | am not posi- 
tive about this. 


The oath and signature of the witness are waived. 


Examination adjourned to Tuesday, April 27th, at 12 o'clock 
noon. 


Parrick IH. Goopwrn, being called as a witness in behalf of the 
complainant, testified as follows: 

[ ain thirty-seven years of age; I reside in the city of Brooklyn, 
New York, and Lama buyer for the firm of Wm. H. Lyon & Co., 
of New York city ; the business of the firm is notions, fancy goods, 
&e., including suspenders. 

Q). 1. For how long have you been a buyer for the firm of Wm. 
H. Lyon & Co.” 

A. Thirteen years. 

(). 2. For how long have you bought suspenders for that firm ? 

A. Thirteen years. 

Q. 3. During the thirteen years that you have been a buyer for 
such ai has it done a large or small business in suspenders ? 


(Objected to for incompetency.) 


A. At the present time it is a pretty large business; it has been 
increasing all the time. 

Q). 4. Do you remember xg nthe looped braid end was first in- 
troduced LO the trade by the National Sus spe onder Company of this 
city ? 


(( — to for indefiniteness.) 


[ could not say positively; my first recollection is in 1875 or 
a I won't sav which of those two vears. 
Q. 5. Forabout how long has the firm of Wm. H. Lyon &« ( 
dealt in suspenders provided with looped braid ends and manu- 
factured by the National Suspender Company ? 

(Same ovjection.) 
A. Eight years. 
32 (Q.6. Teall yourattention to“Complainant’s Exhibit Looped 
Braid End of 1875” and ask you how the same compares 


with the looped br aid end nt trodueed to the tr: ade by the National 
Suspender Company in 1875 or 1876. 


(Objected to as leading.) 
A. Why, it is the same end. 


Q. 7. Please to state how this looped braid end of 1875 or 1876 
was received by the trade generally. 


(Objected to as immaterial and irrelevant, and for incompetency.) 


A. I can’t testify how it was received by the trade in those two 
years, because we did not handle them at that time. 
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(). 8. During the eight years which Wm. H. Lvon & Co. have 
dealt in such suspender ends how have they stood in the trade? 
(Same objection.) 


A. I can’t answer that question. 
Q. 9. How was it that Wm. H. Lyon & Co. came to deal in such 
looped braid end suspender ends ? 


(Same objection.) 


, A. Our customers asked for the goods. 


Q. 10. During the eight years which Wm. H. Lyon & Co. have 
dealt in such ends what has been the reputation of such ends in the 
trade; how has the trade received such ends? 

(Same objection.) 


A. Well, I think the trade has received them very favorably, be- 
cause they ask for silk ends. 

Q. 11. By silk ends do you mean braid ends? 

A. Yes. 


Cross-examination by Mr. JENNER: 


Cross-Q. 12. Did the house of Wm. H. Lyon & Co. deal in sus- 
penders prior to 1878? 
Oo A. Yes. 
Cross-Q. 15. And from the time of your connection with 
them ? 

A. Yes. 

Cross-Q. 14. Have you also bought for the firm of Wm. HI. Lyon 
& Co. suspenders provided with ends like the exhibit now shown 
you ? 

A. Yes, sir. 

“ Defendants’ Exhibit Looped Braid End of Shenfield, No. 2,” 
shown the witness. 

Cross-Q. Lo. And of which Variety has that firm bought and sold 
the most—suspenders with ends like the “ Complainant’s Exhibit 
Looped Braid end of S75 ” or “ Def ndants’ exhibit Looped Braid 
End of Shenfield, No. 2?” 

(Objected to as immaterial.) 


A. I could not say which. 

Cross-Q. 16. Have you any iImpressi 1 based upon your pur- 
chases ? 

(Objected to as immaterial and incompetent.) 

A. Not any. 

Cross-Q. 17. Have your purchases been about half and half of each 
variety ? 

(Same objections.) 

A. I could not say. 

Cross-Q. 18. How do you fix the time as 1875 or 1876 as that 
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when you first saw suspenders with ends like “ Compleinant’s Ex- 
hibit Looped Braid End of 1875?” 

A. The Natioual Suspender Company made me a present of a 
pair of suspenders with my name woven in early in the spring of 
LS76, which was the centennial vear. 

Cross-Q. 19. When did you first see suspenders with ends like the 
“ Exhibit Looped Braid End of Shenfield, No. 2?” 

A. I can’t give a date for that. 

Oath and signature waived. 

s 


3 Wittram J. Marpnor.a witness called in behaif of com- 
plainant, testified as foliows: 


I am 34 years old. I reside in the city of New York, and am en- 
gaged in the dress-trimmings business In this city. 
~(. 1. Were you ever connected with the American Suspender 
Company ? 

A. I was. 

().2. During what vears? 
A. From the fall of 1875 to 1879. 

Q.3. What was your position in connection with the American 
Suspender Company ? 

A. I waseashier and had general charge of the business, at 7 Mer- 
cer street, New York city. 

(). 4. What was the business of that company ? 

A. The manufacturing and selling of suspenders. 

().5. Please tostate,if you know, when the looped bra-d end man- 
ufactured by the National Suspender Company was introduced to 
the trade. 

A. To the best of my reeolleetion, it was in the fall ef 1875. 

(). 6. Did you see that end at the time or about the time of its 
introduetion ° 

A. I did 

i. a, eall your attention LO “Complainant’s exhibit Looped 
Braid End of 1875" and ask 


eo 


Vou how thie Sibinhe COTIPATOs with the 
looped braid end introdueed by the National Suspender | ‘ol pany 
about LS75. 


(Objected to as leading.) 

A. That 1s it. 

(). S. Will you pl ase state how this looped braid end of the Na- 
tional Suspender Co. was received by the trade ” 

(Objected to as immaterial, irrelevant, and not in rebuttal.) . 

A. Verv favorably. 

Q. 9). Did the introduction of this looped braid end of the 

Oo National Suspend r Company at all affeet the sales of other 
end 4 Please to state folly what 
pitas Van abt it " area 


this subye Cl, 


? ? ’ 
KHoOWadge Vou have Upon 


(Same objection, and also for incompetency.) 
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A. IT can only say that when the suspender end came up the Na- 
tional Suspender Company before that was not recognized by us as 
competitors — all, but after that within a year they became decided 
competitors. 

(Answer objected to as not responsive.) 


Q. 10. You say that after this looped braid end was introduced 
the National Suspender Company became a decided com petitor. 
Hlow, ifatall,did that competition affect the business of the Ameri- 
can Suspender Company, with which you were connected ? 

(Objected to as immaterial and irrelevant, notin rebuttal, and for 
Incompetency.) 


A. Dy the loss of sales. 

Q. 11. Did that competition materially or only slightly affect the 
American Suspender Company ” 

(Same objection and for indefiniteness and as leading.) 


A. I think it affected them considerably. 

(). 12. Atthe time that you were connected with the American 
Suspender Company were you familiar with the reputation of this 
looped braid end of the National Suspender Company in the trade ? 
If so, please to state how the trade looked upon it and what they 
thought of it. 

(Same objection.) 

A. I always heard that they thought favorably of it, not only as 
being a noveity, but as a good thing in the way of not soiling the 
shirt. 

(). 13. Please to state, if you know, what other advantages, if any, 
were possessed by this looped braid end. 

(Same objection.) 

A. Durability, and you could put it on much easier than you 

could leather: 1t was sotter to the touch. 
Ob (). 14. Had Vou ever Prior to the Introduction of this looped 
braid end by the National Suspend r Company ever secn or 
handled looped braid ends for suspenders”? 

A. No, sir. 

(). 15. Will you please state who have been among the leading 
dealers in suspenders in this city ’ 

(Same objection.) 

A. All the jobbing houses, notably among them Messrs. H. B. 
Claflin & Co., Wm. IL. Lyen & Co., 1. Oberndorfer & Co., and W. 
W. Tavlor: in fact, all the dry-goods jobbers —every one of them 
that had a notion department—kept suspenders, and we sold them. 
Those named are the leading ones. 


Cross-examination by Mr. JENNER: 
Cross-Q. 16. Please look at “ Exhibit Shenfield No. 2” and state 
when you first saw ends like that. 
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A. That was afterwards, about 1877, I think. 

Cross-. 17. [lave you seen that end to-day before coming into 
this room? 

A. I did. 

Cross-Q. 18. And also the end which was first shown you—the end 
of 1875? 

A. Y es, sir. 

Cross-Q. 19. You saw them both ? 

A. I did, and I beg to say that I recognized them both. 


(All after “I did” objected to as not responsive.) 


) 


Cross-Q. 20. Who showed them to you ‘ 

A. Mr. Bate. 

Cross-Q. 21. That was right. Was anything saidasto when they 
were put upon the market ? 

A. I was asked if | recognized that end. 


(Answer objected to as not responsive.) 


Cross-(). 213. Question repeat d. 
A. I was asked if Lrem snbered when that end was put upon the 
market, and I answered that I thought it was the fall of 1875. 
oT Cross-Q. 22. That was with respect to the Shenfield end of 
1S75” 

A. Yes, sir. 

Cross-Q. 23. How about the other? 

A. I was shown that, the end No. 2, and asked when I first saw 
it,and I answered I thought about 2 years later. I have worn them 
both. | 

Cross-Q 24. In whose possess1on did you first see and under what 
circumstances did you see the Shenfield end of 1875? State all the 
circumstances, such as time, place, persons, and every other circum- 
stance which you remember attending the first sight of 1t by you. 


(( Ybiected to as Immaterial.) 


A. In answer to that question—the first I could not answer. If 
my memory serves me right, | think I bought the first suspenders 
like that fiom tle National Suspender Company. This was about 
IS75 or 1S76. 

Cross-Q. 20. What did you pay for them ? 

A. Lither seventy-five cents or a dollar. 

Cross-Q. 26. What was the color of the ends? 

A. L rather chink it was red. 

Cross-Q). 27. but you are not sure of it? 

A. Iam not sure. I have had them in white and in blue. 

Cross-(). 2S. What was the color of the webbing ? 

A. That was to match it. 

Cross-Q. 20. Are you sure of that or is It a guess? 


(Objected to as immaterial.) 


A. | am sure. 
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Cross-Q. 30. In the first ends that you saw were there straps at- 
tached to a leather-attaching piece, as in the exhibit? 
A. Yes, sir, 
Cross-Q. 31. State all the circumstances which you remember 
respecting your first sight of ends like the “ Shenfield No. 2.” 
A. Well, the first time that I saw that must have been the time 
when I got the suspenders with that end on—I think 1877. 
Cross-Q. 62. Are you speaking from recollection ? 
A. Iam. 
Cross-Q. 65. And you recollect the purchase of such a pair of 
suspenders about 1877? : 
A. I do. 
Cross-Q. 34. And you recollect that before that you had never 
seen such ends like “Shentield No. 2?” 
A. I don’t recolleet seeing any before, 


HO 
vod 


bps | | : e ‘ 
( ross-Q). ov. Do you recollect not Having seen them before? 
A. I don't recollect having seen them before. 
Cross-Q. 36. Do you now recollect that when you bought a pair 
with such ends they were new to you? 
(Objected to as immaterial.) 


A. Most assuredly. 

Cross-Q. 37. And you sold a number? 

A. I did. 

Cross-(). 38. Do you remem ver whiat they cost ? 

A. 75 cents or a dollar; possibly on’, 50 cents. 
Cross-(). oe. Then you don’t remember what they cost ? 
(( jected Lo as already answered.) 


A. No more than what I have Just said. 

Cross-Q. 40. Of course, you know about what they cost within 
certain limits. Do you remember what they cost? 

A. From seventy-five cents to a dollar; possibly only fifty cents. 

Cross-). 41. Do vou remember the color of the ends? 

A. I know thev were either red or blue, for the reason that I 
habitually wear suspenders of one of those two colors, and the only 
suspenders that | have worn for the last ten years are suspenders 
known as Berlin wool suspenders, which the American Suspender 
Company manufacture, and the susp nder with a silk or braid end. 

Cross-(). 42. What kind of suspenders did the American Sus- 
pender Company make in 1575 with respect to the ends? 


? 
A. Leather ends and web ends. 
ov Cross-(. 43. What became of the American Suspender Com- 


pany 4 


‘ 


(Objected to as immaterial and Irrelevant.) 

A. Thev went into the hands of a receiver in 1879. 
Cross-Q. 44. Was it a corporation or a firm? 
(Same objection.) 


A. Corporation. 


4—17% 
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Cross-Q. 45. Were you a salesman ? 
A. No. 
Redirect by Mr. Bate: 
Redirect Q. 46. Tlave you ever worn suspenders with the web or 
ends of any other color than red or blue? 
A. I have: of white. 
Redirect 47. While you were with the American Suspender Com- 


. 
; 


pany were you familiar with the suspender trade? 
(Objected to as leading, for Incompetency, and not in rebuttal.) 
A. I should certainly say | was. 


Oath and signature of witness waived. 
further taking of testimony adjourned until Wednesday, April 


(? 
Zeth, at <p. th. 


AQ Met pursuant to adjournment April 28th, 1886, at 2 o'clock. 
resent: Mr. Bate, for the complainant, and Mr. Jenner, 

for the defendants. 

Greorck W. BRAMHALL, called as a witness in behalf of complain- 
ant, testified as follows: 

lam 55 years of age; I reside in the city of Brooklyn, State of 
New York, and lam a buyer of suspenders, &c., for the men’s fur- 
hishing goods house of Robert IK. Davies «& Co., of this city, who are 
extensive dealers In suspenders, e. 

(Q). 1. For how long have you been a buyer of suspenders for 
Robert K. Davies & Co. 7 

A. For the last fifteen vears. 
(). 2. And during such fifteen years have vou or not been familiar 
with the suspender trade ? : 

‘A. [ have. 

(J. 3. Please to state, if you know, when the looped braid for sus- 
pender end manufactured by the National Suspender Company was 
first Introduced to the trade. 


(( Mojected to for 1ndetiniteness. ) 


A. I should say about 1875. 
Q. 4. L call your attention to “Complainant’s Exhibit Looped 
Braid lend ot ISio and ask Vou how the Same compares with the 


looped braid end introduced by the National Suspender Company 


about IS7o. 
(Objected to as leading.) 


A. As near as I can get it, the same thing. 

(J. o. Will you please state, from your knowledge of the suspender 

trude, how this looped braid end of the National Suspender Com- 
} ‘) 

pay Wats recelVead DY the trade * 


(Objected to for Incompeteney.) 


A. It was regarded as a novelty and received favorably. 


TEST 


OF 
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Q. 6. Did it or not acquire a reputation in the trade, and to what 
extent generally was it used ? 


(Same objection and as leading.) 


4] A. It did acquire a reputation as being a good and practi- 
cal end; it has acquired a great reputation; met with large 

sales. 
(). 7. Please to state, from your knowledge of the trade, how the 
sales of suspenders provided with these looped braid ends affected, 
if at all, the sales of suspenders provided with ends of other kinds. 


(Same objection.) 


A. It displaced many others of the better crade of suspenders. 

(). 8. Has the house of Robert’ Kk. Davis & Co. dealt in suspenders 
provided with these loop braid ends. 

A. It has. 

(. 9. ‘To any considerable extent? 

A. It has. 

(. 10. Will you please to state, from vour experience in the sus- 
pender trade and in connection with these looped braid ends, some 
of the advantages, 1f any, of such ends? 

A. It has added to the durability and beauty of the suspenders to 
which it has been applied. 

(). 11. Please to state, if you know, from your knowledge of the 
trade, the position occupied in the trade by the National Suspender 
Company, after the introduction of these looped braid ends by 
them, as compared with their position in the trade prior to the in- 
troduction of such looped braid ends. 

(Objected to as immaterial and irrelevant.) 

A. Well, it made them formidable rivals—active eompetitors of 
other companies. 

(). 12. Do you mean that their position in the trade after the in- 
troduction of the looped braid ends by them was stronger than it 
Was b fore t 

(Same objection, and as | ading and Incompetent 

A. Yes: it was. 

2 Cross-examination by Mr. JENNER 

Cross-Q. 13. What has been your annual average purchase of 
suspenders during the last five years r 

(Objected to as immate! ial andirrelevant. ‘The witness refuses to 
answer the question, stating that the inquiry asked relates to mat- 
ters of a confidential nature, which he does not feel at liberty to 
disclose. ) 

Cross-(). 14. You know about what your annual purchases have 
been for the last five years” 

(Objected to as immaterial, irrelevant, and not proper cross-exame 
ination.) 


~ 
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t 
C 


A. | do. 


(Motion noted to strike out the deposition of the witness because 
of his refusal to answer the preceding question.) 


Cross-Q.15. Have you bought any suspenders the present season? 

A. have. 

Cross-():* lf What percentage oO! the suspenders purchased by 
you the present season have been provided with braided ends like 
the exhibit shown Vou, a Looped Braid lend of IS7o 2. 

A. I decline to answer that question, The question is ot the same 
nature as the prior question I declined to answer. 

(Cross-@). 17. State what proportion of the suspenders boucht by 
you during the past five years have been provided with braided ° 


ends like the Exhibit “ Looped Braid End of 1875.” If you ean’t 
state it exactly state it approximately, as nearly as you can, and if 
you can’t state the percentage for five years state it for each year of 


the five or such year or years as you are able to do. 

(This question and the preceding one are objected to as immate- 
rial and irrelevant, and as not proper cross-examination as to the 
matters testified to in the direct examination of this witness.) 

A. I decline to answer. 
43 Cross-Q. 18. Are you able to answer the last question ? 


(Same objection.) 


A. I could arrive at it by going over my books. 

Cross-Q. 19. Are you not able to answer the question approxl- 
mately without referring to your books? 

(Same objection.) 

A. Yes, I could. 

Cross-Q. 20. Will you, then, answer the question, giving the ap- 
proximate percentages inquired about or any of them ? 

(Same objection.) 


A. I will not. 


Motion to strike out the deposition renewed ; the remainder of 
the cross examination de bene. 

Cross-Q. 21. When did you first see a suspender end like the one 
now shown you ” 

A. I should say that this particular end followed the introduction 
of the one previously shown about three vears. 

Witness referred to “ Defendants’ Exhibit Looped Braid ad of 
Shenfield, No. 2.” 

Cross-Q. 22. Of which kind have you purchased during the past 
five vears the greater number, suspenders with ends like the “ Ex- 
hibit Looped Braid End of 1875” or suspenders with ends like the 
- Exhibit Looped Braid lend o! Shenfield, No. 2? 3 


(Cbjected to as immaterial and irrelevant.) 


i ” ede Teme ne 7 


se 
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A. I have purchased more with ends like the Exhibit No. 2. 
Cross-Q. 23. State the proportion. 


(Same objection.) 


A. To the best of my recollection, I have not bought any suspend- 
ers with ends like the 7 Looped Bra end of IS7o sy in years, My 
purchases have been of suspenders with ends like the “ Looped 

Braid End of Shenfield, No. 2.” 
44 Cross-Q. 24. When did you stop buying suspenders with 
ends like the “ Exhibit Looped End of 1875?” 


(Same objection.) 


A. Shortly after the introduction of “ Exhibit Ne 2;” within a 
year or two. 

Cross-Q. 25. Please look at “ Complainant’s Exhibit Dick No, 4” 
and say whether or not you ever saw a suspender end like that. 


(Same objection.) 


A. I have seen ends of the same general character, but not being 
able to take this apart and not knowing exactly the materials of 
which it Is composed, [ cannot Say whether | have ever seen an end 
just like this. 

Cross-Q. 26. I presuine you have in mind a suspender end intro- 
duced by isk, Clark & Flagg, have you not r 

(Objected to as unwarrantabie assumption and as immaterial.) 


A. I have. 

Cross-Q. 27. The end shown you, “ Complainant’s Exhibit Dick 
No. 4,” was not made by Fisk, Clark & Flagg, as will be admitted. 
After such information, can you now say whether you ever saw be- 
fore an end like the Exhibit Dick No. 4°? 

(( bjected to as immaterial.) 


A. I have seen ends of the same genera! character. 


‘) 


Cross-(). 28. When and where first‘ 
(Objected to as immaterial and irrelevant.) 


A. In 1869, in the city of New York; Fisk, Clark & Flagg used 
to make the old Russian { nad. and that suggee sted the others, which 
were made to correspond with it in apy arance. 

Cross-(. 290. What kind of ends did the suspenders have which 


,* 


you dealt in in 1875? 

(Objected to as immaterial.) 

A. Why, all sorts and kinds of ends. 
do Cross-Q. 30. Did you deal in suspenders provided with 
ends like the one now shown you ? 

(Same objection.) 

A. That web end with the button-hole in it has been in use longer 
than I can remember. 
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The witness has reference to the web portions of the ends shown ’ 
him. 


The end last referred to is offered in evidence by the defendants 
counsel and is marked Defendants’ Exhibit “A.” April, LSSt. 


(lexhibit Olt Cted to as bribrnnate rial and irrelevant.) 


’ 


Cross-Q. 51. Have vou purchased braided ends or suspenders with 
braided ends of the Nashawannuck Manufacturing Company ? 


A, | have. 7 


‘ ov, } . } . | te } *3 . ’ 

Cross-(). 52. In those ends how was the button-hole formed ‘ 

(Same oprections.) : “ 

‘ _ ] } f° — n oe. ; F Oa: } 7 oo 

A. [have boughtthreeor four different kinds of braided ends from ’ 
the Nashawannuck Company, as it now strikes me. Some of the ends 


were known as Betts ends. As nearas] can judge, it was croeteted. 
The end now shown meis what 1 call a Betts end. 

The end referred to by the witness is marked in evidence “ De- . 
fendants’ Exhibit Betts End.” 


’ ] < , 7 ] . y , ] a 9 ] . ] } ° 
Besides this, one of the ends was formed of braid clamped above 
’ 4 ’ ! ‘ ] } = ; 
the button-hole, and no stitel ne above the ClAMLp ; another end was 
} } : ‘ ? : 4 ne ? } . re 
fastened above the button-hoie at intervais DV tneans of preces of . 
~ i 


wire: that Is al] enll ic. aa 7 now 


7 *) 6% : } j . Is } 4 — +4 }. ** . . . : . ' 
(‘| hie Defendants Ciilvl MCLLS ailf ls OU) Cled to aS lbirate- 


rial and irrelevant 


3 


’ ‘ me ry eS e.. a Ss 
16 Cross-(). oe. \\ nen dld you wurst purchase the Betts erict 


(Same objections 


A. To the best of my recollection, about four or five vears a 
’ Ye ] ‘ ] sas ' . ; ; 
( ross-Q), ot. And this Chas where the loop Wis | rmed by Cite OF 


4 


more metal clamps or wire 
(Same objection.) 
A. ‘lwo or three years ago. 
Redirect examination by Mr. Bate 


Redirect Q. 35. Do you remember of what material the Russian a 


A 
1] ] ] ‘] Ss ; ] ‘ ? ’ 
end. socalled, Ol isk, ¢ ark «A ine Wils made ? - 
ry’ , on a ~~ on | - : } ™ , 
A. Pha LWwo bring pal Materials OF most Inrportant, | Siouiet Say, ; 
' : ; . 
and the ones giving character to the suspender or end were red felt 


Ba ' : ; a Laos , RS , 
and chamots: the other ends s mrcrested DY the lkussian chas were 


made of other materials, being made similar in appearance so fur as 
possible ; thir V were an tnitlation of thie Russian end. 

Redirect Q. 56, Several questions have been put to vou, Mr. Bram- 
hall, which you have refused toanswer. Will you please state vour 
reasons for so refusit o 

A. I think I have given my reasons; that reason applies to them 


all. a 
Redirect Q. 37. Your reason, as I understand you, is that the ques- 


+. 


= 
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tions asked relate to matters which you deem to be of a confidential 
nature? 

A. Yes, sir. 

Redirect Q. 38. As I understand, the house of Rob’t K. Davies 
& Co. has dealt in suspenders provided with different kinds of ends? 

A. Yes, sir. 

Rtedirect (), ov. And for about how Inany vears has your house 
dealt in suspenders provided with looped braid ends ? 

A. About eleven years. 

Redirect Q. 40. And have you or not during these eleven years 
dealt continuously in suspenders provided with such looped braid 
ends? 

A. We have. 
47 Redirect (). 41. Ido not seek to inquire into the private 
business affairs of Robert Kk. Davies & Co., but I should like 
to know, if you are willing to state, simply the average annual 
number of suspenders purchased by your house during the past five 
Vears. | simply ask you to state approximately, and have ho reter- 
ence to prices. 

A. I should think about 20,000 dozen suspenders annually during 
the last five vears. 

Liedirect (). 12. As I understand Vou, Robert K. Davies & Co, 
have not bought any suspenders provided with looped braid ends 
identically like that shown in Complainant’s Exhibit Looped Braid 
Ind of 1875, for five vears. Is that true, sir? 

A. Yes. 

Redirect Q. 45. Prior to the introduciion of the looped braid end 
by the National Suspender Company had you ever seen or dealt in 
suspenders provided with looped braid ends? 

A. No. 

Redirect \). 44. You have said that Robert KK. | davies & | oO. pur- 


, 


chase annually about 20,000 dozen of suspenders. Will you kindly 
state What proportion of such amount are provided with looped 
braid ends, approximately. 

A. About fifteen per cent 

Redirect Q. 46. And in the better grade of suspenders about what 
proportion ? 
A. About fifty per cent. of the better class of suspenders. 


? 


Recross by Mr. JENNER 


lvecross-Q. bt, Do you mean by looped braid end Stich) an end as 
the “ Betts’ end;” also such an end as the “ Exhibit Looped Braid 
fond of Schline ith d, No. aT 

A. | refer only to the “Shenfield No. 2” for the past five vears. 

ie cross-(). 17. And you have use j the phrase x loop d braid end ” 
in that sense all through your deposition ? 


if Ibiected LO as misl ading, the witness having identified ~ come 
i 


pluinants iooped braid end of 1S705.") 


45 A. In my testimony I have referred only to Shenfield 


o2 ABRAHAM SITENFIELD VS. 


Recross-Q. 48. At the time vou were buying suspenders provided 
with braided ends like the “ Exhibit Looped Braid End of 1575” 
what proportion did the suspenders provided with such ends bear 
to the whole number of suspenders which you bought? 

A. At that time it was comparatively a new thing, just being in- 
troduced ; consequently the demand was not as great as In later years, 
and the percentage probably never was five per cent. of the total 
quantity used. 

Counsel for complainant requests the witness to repeat on the 
record the statement which he made to counsel for defendants with 


respect to the reason for the small percentage at the time referred to. 
(Defendants counsel objects LO the Ch aseless Interruptions o! Mr. 


a ' 
Bate.) 

Counsel ior complainant requests the examiner to read to the wit- 
ness What he las just suid on the record. 


Reeross-Q. 49. Will you now again look at “Complainant's i:x- 

hibit Dick No. 4” and state whether vou ever saw a suspend rend 
} 1} ° a na ; _ 

like that, and I eall your attention particularly to the kind of finisa 
on the purple surface. 

(f jected LO as already fully answered.) 

A. I could not say whether I have or not; have seen ends of the 
same general appearance, but as it was many years ago lam unable 
to state now whether thev were precisely the same or not. 


lve-redireet by Mr. ATI 


Re-redirect Q.50. At the time you answered recross-question 48 you 
mode a statement to the counsel for defendant as to the reason for 
the small percentage of looped braid ends at the time reterred to. 
Will vou hot kindly repeat that statement? (The question referred 


y 


to and the answer thereto are read to the witness.) 


1%) CL his juestion objected to, as the matter now inquired for 
Was not responsive to any question put. [f the matter is now 


i 
i 
} ; 
‘ 


bnquired tor orlginbany IL Is Objeck d to as lmmaterial.) 


A. Our business in suspenders at that time being almost entirely 
in) imported ° ods, mahy of Which we had the exclusive sule Gi IN 
this country, our business was necessarily very much larger 1 
number of aezens than in later years, so that any comparison based 
Oh a percentage Would be unlalr. 

te redirect iJ. ol. You have rt fi rred — Defendants’ Exhibit 
Looped Braid End of Shentield, No. 2,” as a looped braid end. 
What do you call * Complainant s Exhibit L oped Braid nud of 


‘) 
187% * 


) Liza 


(Objected to, as it is immaterial what the witness now calls the 
exhibit referr d to. ‘The only important inquiry is whether ia bis 
answers heretofore C2IVel ile has intended to refer to the looped 


’ 


braid end of 1575 or the Sh) ntield No. Z.) 


A. Well, I have been designating it as Exhibit No. 1. 


aft 
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Re-redirect Q. 52. Do you or not call that a looped braid end? 
(Same objection, and as leading.) 
A. J do. 


Re-redirect Q. 53. In what respect in your testimony Have you 
only referred to “Shenfield No. 2” as a looped braid end? 

A. That portion covering our business for the past five years. 

Re-redirect Q. 54. Prior to the last five years what looped braid 
ends of the National Suspender Company have vou intended to 
refer to in your testimony ? 

A. The ends known as Exhibit No. 1 up to the introduction of 
the Exhibit No. 2. 

The witness referred to “Complainant’s Exhibit Looped Braid 
End of 1875” as No. 1 and “ Defendants’ Looped Braid End of 
Shenfield, No. 2,” as No. 2. 


Oath and signature of witness waived by consent. 


OU) Eirias Marcus, a witness called for complainant, testified 
as follows: 


Iam 49 vears of age; I reside in the city of New York, and I 
am engaged in the gents’ furnishing goods business, including sus- 
penders. 

() l. For about how long have you been in the suspender busi- 
ness ? 

A. Sinee 1855. 

(). 2. Do vou remember when the looped braid end manufactured 
by the National Suspender Company was introduced to the trade? 
[f so, please state when. 

A. About 1575. 

(). 5. I call your attention to “Complainant's Exhibit Looped 
Braid End of 1875” and ask you how the same compares with the 
looped braid end introduced by the National Suspender Company 
about 1875, as vou have stated. 

A. That is the very end they introduced at that time 

(). 4. During the years which you have been connected with the 
suspender trade have you or not been familiar, generally, with such 
trade? 

(Objected to for incompetency.) 


A. Yes, sir. 

Q. 5. Please to state from your experience in and knowledge of 
such trade how this looped braid end of the National Suspender 
Company was received or looked upon by the trade. 

(Objected—immaterial, irelevant, incompetent, and not in re- 
buttal.) 

A. Asa novelty and a very good wearing and lasting end. 

(). 6. Please to state, if you know, with what kind of sale this looped 
braid met with. 

5—1lii 
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(Same objection.) 


\ (j,00d. 
(). 7. Ilas the sale of this looped braid end in any way 
oO] affected the sale of suspenders provided with ends of other 
kinds? 


(Same objection.) 


A. Very muceli; better than any other end produced. 

(). 8. [lave vou, prior to the introduction of this looped braid end 
by the National Suspender Company, ever seen or handled any 
looped braid ends ? 

A. No, sir. 


Cross-examination by Mr. JENNER: 
Cross-Q. 9. Do you know when this suit was commenced ? 
(Objected to as immaterial and not cross-examination. ) 


A. I don’t know. 

Cross-Q. 10. las anybody during the last year or vear and a half 
paid you any money in connection with this litigation about sus- 
penders or made you any promises of money ? 

A. I don’t understand the question. 

Cross-Q. 11. What is there in the question that you don’t under- 
stand ? 

A. I don’t know the meaning of the question. 

Cross-Q. 12. What is there in the question that you don’t know 
the meaning of? 

A. That my witness cannot — bought for money. 

Cross-Q. 13. Has Mr. Sheutield or Mr. Bernheimer paid you ‘any 
money within the last year or year and a half in connection with 
this litigation about suspenders ? 

A. No, sir. 

Cross-Q. 14. I shall ask Mr. Shenfield and Mr. Bernheimer that 
same question. IL new again ask you whether Mr. Shenfield or Mr. 
Bernheimer has paid you any money within the past year or year 
and a half in connection with this litigation ? 

A. I think it is inipertinent in the lawyer to ask mesuch a 
52 question. I have been over twenty-seven years in the market, 
and I can bear the best recommendation of any man travel- 

ing in two shoes. 

(Juestion repeated. 

A. No,sir. As I said before, it is impertinent of the other side to 
ask me such a question. 

Cross-Q. 15. Has the National Suspender Co. paid you any money 
In connection with this tigation ? 

A. No. I said no, and I will swear to it fifty times. 

Cross-Q. 16. Ilave you been examined as a witness before in any 
of these suspender litigations? 

A. I believe once or twice. 


=> ee 
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Cross-Q. 17. Did you testify as to purchasing goods which were 
claimed to be an infringement? 

A. I ean’t tell. 

Cross-Q. 18. Do you mean you don’t remember? 

A. I believe I never was examined on that point. 

Cross-Q. 19. Have you purchased suspenders with braided ends 
from the National Suspender Co. ? 

A. Yes, sir. 

Cross-Q. 20. How many ? 

A. Thousands of dollars’ worth. 

Cross-Q. 21. How many dozen ? 

A. I can’t exactly tell from my recollection, but a good many 
hundred dozen. 

Cross-Q. 22. low many, as nearly as you remember ? 

A. Since the eight years it might be three or four thousand 
dozen. 

Cross-Q. 25. And before that how many ? 

A. A good many. 

Cross-Q. 24. How many? 

A. Thousands of dozens. 

Cross-Q. 25. How many thousands, as nearly as you remember? 

A. I have no recollection. 

Cross-Q. 26. Those that you bought did you sell again ? 

A. Partly I did and partly the other salesmen. 

Cross-Q. 27. Did you buy them for yourself or for some one 
else ? 

A. For other houses I have been bu, or for. 

Cross-Q. 28. Name the houses you have been buyer for 
53 since 1875 and how long you were with each as buyer, and 
during what time it was 

A. M. A. Tynberg, M. Simon & Brother, and then the firm 
changed to Simon Bros. & Steiglitz; with Steinberg I believe I was 
four vears anda half; [ can't tell exactly. I was six or seven years, 
I cuess, with Simon Bros. & Steiglitz. I believe it was at the end of 
ISTS that I left them. 

Cross-(). 29. Since then what have you been doing ? 

A. Engaged in the gents’ furnishing business. 

Cross-(). 30. Have you had a store or peddled ? 

A. I have got a place in Lispenard street and go out and solicit 
Iny trade. | 

Cross-Q. 31. What rent do you pay in Lispenard street ” 

A. Forty dollars a month. 

Cross-Q. 32. Describe the braided ends attached tothe suspenders 
which you have bought from the National Suspender Co. during 
the last eight vears, and give the fullest description of it which you 
are able to give. 

A. A plain and a crossed one. 

Cross-Q. 33. You mean, I suppose, like the two Exhibits “ Looped 
Braid End of 1875” and “ Looped Braid End of Shenfield, No. 2?” 


A. Yes, sir. 


oo ABRAHAM SHENFIELD VS. 


Cross-Q. 34. How many of each kind have you bought during 


, 


the last elglit vears - 

A. As I-said before, I could not tell that from my head. I got as 
many of one kind as of the other. 

Cross (). 25). Since you left Simon WV Sterclitz you have bought 
suspenders with braided ends from the National Suspender Co., liave 
you ¢ 

A. have, 

Cross-Q. 36. During the last year how many of each kind have 
you bought r 

A. I can’t tell from my head, but it could easily be shown by the 
National Suspender Company's books. 

Cross-(). oi. What is your best reeoilection about it? 

A. I have no idea. 

Cross-(.. 38. [lave you not any impression at all? 

A.. No. 

Cross-(. 59. Ten thousand dozen of each kind? 
54 A. No. 
Cross-(). 40. A hundred dozen of each kind ? 

A. [am not here to be made a laughing-stock of. [have no idea, 
as I said before. 

Cross-Q. 41. Did you buy them yourself”? 

A. Yes, sir. 

Cross-Q). 42. Hlave you sold them ? 

A. Yes, sir. 

Cross-Q. 45. And you mean to say that you have no impression 
as to how many of each kind of the braided ends you have bought 
during the last vear ; do vou state that? 

A. Of each kind I buy them justas I want them—®5, 6, and 10, 
and Sand 4, and sometimes } dozen of each kind; on the way 
coming here | bought three dozen. 

Cross-Q. 44. Did you ever buy any suspenders from the Nasha- 
wannuck Suspender Co. ? 

A. I did. r, 

Cross-(). Lo. W hen last t 

A. I believe two years ago Was the last I bought. 

Cross-Q). 46. What did you buy ? 

A. ‘The same as t do of anybody else—small and larger. 

Cross-(). 47. What was the last purchase that you made? 

A. | don’t remember. 

Cross-(). 4S. Was it not silk-end suspenders ? 

A. No; they were holiday goods. 

ELIAS MARCUS. 

Attest: GEO. H. EVANS. 
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New York, April 29, 1886. 
Met pursuant to adjournment. 
Present: Mr. Dickerson, Jr., for complainant; Mr. Jenner, for de- 
fendants. 


Louis FRANKE, called as a witness in behalf of complainant, tes- 
tified as follows: 


a Iam 53 years of age; I reside in the city of New York, 

and am engaged in business as an importer of raw silk and 
manufacturer of thrown silk; my business has included the man- 
ufacture of silk braid. 

Q. 1. Have you had any business dealings with the National Sus- 
pender Company of this city ? 

A. Yes, sir. 

Q. 2. Have you sold the said company any silk braid ? 

A. Yes, sir. 

Q). 3. Have you recently had prepared a statement from your 
books showing the quantity of silk braid sold by you to the National 
Suspender Company since about the first of 1875? If you have, 
please to produce such statement. 


(Objected to as immaterial and irrelevant.) 
A. I have. 


The witness produces a statement, and the said statement is offered 
in evidence by the complainant’s counsel and is marked “ Com- 
plainant’s Exhibit Franke Braid Statement.” 

(Statement objected to asimmaterial and irrelevant and secondary.) 


56 Cross-examination by Mr. JENNER: 


Cross-Q. 10. Is the National Suspender Company your most im- 
portant customer ¢ 

A. The National Suspender Company ts the most important cus- 
tomer for these braids. 

Cross-Q. 11. Question repeated. 

A. The National Suspender Company is the most important cus- 
tomer for such suspender braid. 


Counsel for complainant instructs the witness he need 

ay) answer no questions whatever relating to any other part of 
his business than the manufacture of braid. 

(Such instructions objected to and notice of motion given to strike 


out the deposition.) 

Cross-Q. 114. Is the National Suspender Company your most im- 
portant customer? : 

A. This question relates to—not to braid: therefore I don’t wish 
to answer. : 

Cross-Q. 12. You are not to judgeof that. Will you state whether 
the National Suspender Company is your most important cus- 


tomer ? 


Ste. ABRAITAM SHENFIELD VS. 
(Counsel for complainant instructs the witness not to answer this 

question except as to braid.) 

A. On instruction of counsel I refuse to answer. 


(The instruction given to the witness by compiainant’s counsel is 


objected to and the attention of the court called to the intention of 


complainant’s counsel to prevent an inquiry which shall show the 
bias of this witness; a motion is noted to strike out the deposition.) 


Cross-Q. 15. In what year and month did you first sell any braid 
to the National Suspender Company ? 

A. The month of May, 1875. 

Cross-Q. 14. Before that did you ever see any flat braid, either of 
silk or cotton or mixed ” 


(Objected to as not cross-examination. Counsel for defendants ts 
notified tuat in this question he is making the witness his own.) 


A. Certainly. I Jave seen a good many braids; flat braids of 
various kinds of material. 

Cross-Q. 15. How long have you been a manufacturer of braid? 

A. In the neighborhood of twenty-three to twenty-five years. 

Cross-Q. 16. Whereabouts during all that time? 

A. In New York city. 
OS Cross-(). 17. What business did vou Carry on before that? 
A. I have been buying goods at auction and sent them to 
New Orleans. 

Cross-(). 18S. What kind of goods ? 

A. Dry goods. 

Cross-Q.19. What other business were you engaged in before 
going into the braid business ” 

A. If vou wish to know them all I can tell you a dozen different 
kinds of business. 

Cross-(). 20. Tell them. 

A. Well, I willstart from the beginning. Tapprenticed in Leipsic 
for five years 1n a dry-goods store; from there I went to Berlin and 
manufactured cloaks and mantillas for two houses in Berlin, one 
after the other: by doing so | came in contact with ladies’ dress and 
cloak trimmings, amongst which was various kinds of braid. I 
also was manufacturer in Berlin of cloaks and mantillas on my own 
account; Gave it up In ISOS; came over here and earried on the 
business of importing silk goods in the city of Cineinnati, Ohio ; 
from there I went to New Orleans: became acquainted with some 
dry -coods house, with which Ly Cahie engaged to buy roods in New 
York at auction and send them to New Orleans, but at the time thi 
war broke out I had to diseontinue that business—I mean the busi- 
ness to deal with the Southern States. ‘To do something here in 
New York [ kept a billiard saloon at two places in the city of New 
York, one after the other. Soon after | began manufacturing dress 
and cloak trimmings, which I have continued up to about tel) years 
ago, and sold that business out and kept the other business, import- 
Ing raw silk and manufacturing thrown silk, with the addition of 
manufacturing suspender braid, which I am continuing on up to 
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this date in the city of Paterson, New Jersey, and have the salesroom 
of the goods in the city of New York, 110 Grand street. I am occu- 
pying in my factory about three hundred hands, and my sales 
amount toa million and a quarter to a million and a half a year. 


I (Answer objected to as not responsive.) 


oY Cross-Q. 21. From what time to what time were you in the 
saloon business and at what places, streets, and numbers? 

A. I do not remember exacily the vear and date, but the places 
were corner Eighth avenue and ‘Twentieth street and the other in 
the block between Thirty-fourth and Thirty-fifth street, Eighth 
avenue. 

Cross-Q. 22. Were they liquor saloons ? 

A. Along with billiard saloon; ves. 

Cross-Q. 23. How long did you carry on that business ? 

A. Between two and three years, | guess; I am not quite certain. 

Cross-Q). 24. When did you give that business up, as near as you 
remember ? 

A. I think it was in 1862. . 

Cross-Q. 25. And from that did you go into the manufacture of 
braid ? 

A. From that I went into the manufacture of dress and cloak 
trimmings, and braid was included; and | wish to state further 
that I think I was the first manufacturer in this country to make 
tubular cord and tubular braid. 


ors * 


OOD ce es 


(All after the word “ included ” obj. cted to as not responsive.) 


Cross-(. 26. What kind of dress trimmings did you make at the 
start? 

A. I guess it was silk fringes, worsted fringes, tassels, cords, and 
braids, 

Cross-Q. 27. What kind of braids to start? 

A. Those were braids used for dress trimmings. 

Cross-Q. 28. What kind were they’? 

A. Those were made on the wheel and plaited. 

LOUIS FRANKE, 
Attest: GEO. H. EVANS. 


60 Joun G. BorGstepe, a witness called in behalf of com- 
plainant, testified as follows ; 


5 
Iam 18 vears old; I reside in the city of New York, and I am 
book-keeper lor Mr. Louis Franke, In this city 
(). 1. I] call your attention to “Complainant’s Exhibit Franke 
Braid Statement,” and ask you what, if anyvbing, you know con- 
| cerning the same” 
A. I copied this from the books of the firm of Louis Franke. 


Cross-examination Waived. 
JOUN G. BORGSTEDE. 


Attest: GEO. H. EVANS. 
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6] Monthly Statement. 


New YORK, , 188-. 
The National Suspender Company to Louis Franke, 110 Grand street, 
between Broadway and Mercer street. 
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JEROME BERNHEIMER, a witness called in behalf of the complain- 
ant, testified as follows: 

[am 38 vears of age; I reside at New York city,and I am a mer- 
chant; Tama partner of the complainant, Abraham Shenfield, doing 
business under the firm name of the National Suspender Company, 
of which I am treasurer. I have been connected with the National 
Suspender Company for about 18 years. 

(). 1. When was it that the National Suspender Company intro- 
duced to the trade the looped braid end i: controversy in this case? 

A. In the year 1875. 

(). 2. Since the introduction of that end,to what extent has the 
National Suspender Company manufactured and sold suspenders 
provided with looped braid ends? Please to produce any statement 
which you have prepared with reference thereto 

(Objected to as immaterial, irrelevant, Incompetent, not in rebut- 
tal, indefinite, and as an improper method of Introducing evidence, 
and as secondary.) 

The witness produc sa statemen! and says that it shows the num- 
ber of braid purchased 1) vards bie thie total cost of such braid fr mm 
May, 1575, to April 1th. ISS6: also the amount of dozens of sus- 
penders manufactured during that period and the aggregate amount 
of selling prices of same. 

(). O. You say that this statement shows the number of suspenders 
manufactured; what do you mean by that? 

(( bjection repeated.) 

G7 A. The number of suspenders manufactured provided with 
the looped braid end. 

(). 4. By the looped braid end do you mean the looped braid end 
in controversy in this case ? 

(Same objection.) 


A. Yes; I do. 
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(. 5. According to this statement I see that the number of sus- 
pende rs manufactured amounted to 261,394 dozen ; woo many pairs 
— d that be? 

A. Three million one hundred and thirty-six thousand seven 
hundred and twenty-eight pairs of suspenders. 


ri. . . ¥ ; . + wal ? : ie 2 - 
he statement referred to is offered in evidence. and is marked 
| - ° a . ** 
“Comp M ainant’s Exhibit Bernheimer Suspender Statement. 
} } ; ; 
(The last objection Is repeated to the exhibit.) 


Sa eet or 


; ’ ] ; 2 ’ — . -~ —° a ? ‘ 
(Q.6. Will you now please state upon what such statement is 
} ’ | ‘ ; ’ , : +} ‘ ? ‘ ". . . ‘) 
based and How ye U lst rt 4ihd Lit A Lilie iCill SO t forth 
, ie 
(Same obprection. } 


A. Br personally looking over my books 

(). 7. Whose books do you Inean oy “my hooks?” 

A. The books of the National Suspender Company. 

(). 8. For how long have you been treasurer of the National Sus- 
pender Company ? 

A. For about 1S years 

(). 9. Prior to the introduction of this looped braid end by the 


—— 


National Suspender Company what kind of suspender en 


‘) 


lid , a . o> ‘ 9 1. ‘ »otwawPrea 
(jit SUC) COMPANY mianutlaet iit 


(Objected to as immaterial and irrelevant.) 


—— 


A. Leather ends, web ends. and eloth ends. 

(). 10. Please to state how the introduetion of this looped braid | 
end by the Nat ional Susp nder (oO Hteiny affeeted its sules Of sus- 
penders provided with encs of the other kinds ? 

(Obieeted to as immaterial, trrelevant, and not in rebuttal. in- 
definite, and for incompeteney.) 


Os a. oe wereneed ¢ the sales of the other kinds. especially in 
the higher grades, but materially increased our business in 

reneral, 

\) I. To what ¢ xtent did it deerease the s cles of the other « neds, 


). 
1] ° . } . +) 

espec! ally Nn ng highes vyrades ol suspenders And please to state 

What you mean when you say It decreased the sales 


(Same ob} ection repeated 


A. In the higher grades of suspenders I think it fully decreased 
the sales of th gah ends three-quarters. I mean by decreasing 


the sales of the other ends we sold fewer suspenders than before of 
the better grade, which were provided with web ends, leather ends, 
or cloth ends. 

Q. 12. As I understand you, then, suspenders provided with the 
looped braid ends took the place of suspenders provided with the 
other ends; is that correct ° 

A. exactly SO. 

() 13. Please to state how this lo ped braid end of the N; tion: i] 
s spender Company Was re celved by the trade r 


(Last objection repeated.) 


eee oe 
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A. With very great favor; and, as I said before, our business was 
materially increased thereby. 


Q. 14. How great a demand was there on the part of the trade for 
suspenders provided with tl 


' 


lest ooped braid ends”? 
(Same objection repeated 


omwer cee } 
A. A ver\ great gaenahh 1] shi W 
sn | | | 
Q). 15. Did that demand continue: and, if so, how did it compare 


irom vear to vear? 


‘ ' ? ' iveras ] *s;y . , . 
sani OvUIMWCLION repeacred 
+ ; 


\ iu ) ‘ ] . lo ] . 
fo" | eé@ demand continued and creased irom vear tf year 
() 16. According to your statement, | see that in the vear 1884 
t| yyYT! ys r 7 “or »)} | »)" ’ ‘>yryay? sy ¥* Is ‘ 7, bys . ISS i 
ic PUI ti ul Ppelaers MAU ACLU Tred Wis iss Lian ) Precase 
% , . 
tote 7 fre) hat . 
LO State What occasioned that redu on 


~~ 4 . ‘ 7 ‘% ‘ ‘% } " . . } 
HJ A. he marge amount Of Suspenders 1n the market Mannu- 


, , , . 
© >. 3 . +} , ’ : " : . ; ‘ ’ ‘ ' 4 , 
LiCl iPea W\ Luiitcl he Pes OL Oe he a ee  ' niPanies Wit j lniringems lis Ol 


) li \\VI fil ; lL} hry tpt ry rri?t : ’ rif f wr ‘, 
\. i Nae. ao vou mean - i fFemecents Oo: our patents 
° ’ 


} 
>. ’ . 
A Lo }) A Asi SG a. i> 
‘ 
? ' ' 2 
) \\ | i litlerene i ‘ Vy \ m § ao i 7 tha fern clin | 
\, sree i ii i‘ 4 . hi ch vy ‘ til it j I Lit ™=bLal liding (>) t it? 
. ~~ ’ ’ , ys Paed ? iy * _ '  ¥ .» : ‘ > os . 
National ep it’; ( CPLET RE PcaEE N ' ri at prio?! oO tine iT) roduction 
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Psat obj clion repeated 
« 


Pony | * 7 ase sciall ‘ ? 7 uM . 
A. Prior to the introduction of the looped braid end the National 


" ’ ; ; 
Suspende Lompanyvy was not regaracd Vthie two iareest houses in 
7 : 
: : , 
‘ ‘ ; +i \ ‘ ~ , i 
he trade, notably Lid iShaAwW spender ¢ Hnpanv and the 


. , , ' . 
American Suspendel t (oT) pr . ~ 7 * \ { hide rity rs st) rviyv sitte r 
. . . . + . 
j . so saree 2  @¢)hin . ee : :. 2 ° . P j 
Liie rt rod if dot) L?i Liit a ‘ thial ‘ ' ‘ { i* ’ We re s ¥, revarded, and. 
] ; +} | ‘ \ < 
‘ 7 ’ : ‘) °F . ’ 4 . ‘ 
as | said before, the sales of the Na hai Suspender Company in 
‘ . 


creased iat rhaiiy 
Q. 19. During your connection with the National Suspender 


. . ’ e ’ re ‘% 7. ' } .* " + | . ] 
Company have you or not been familiar with the suspender trade 
generally 

(Same objection.) 
4 ; 
fi. | have. 
é) ? o- } . . . ; ’ } j ' ; ' 
\. SU. Piease state trom your kK viedge of the trade how the 

: a ly »? , “ d oy § 7 1 S ; | . . : , | Bas , : e 

MLrOUGUect mM an Sci it CPi bbl etch i midi end DV Vout company 


} ‘ } ) 63% ] 1) | i " . . - ae : } = 
allie cue LHe { emand saa Lit Liattit ‘ ‘ ~ ad i ti it*| pel AY sf’t] WILT) enas 
: . , . ) 
of other Kids. 
(same ovjection } 


A. | know Liat, especialy In the higher rr al I ~ of coods, if lessened 
thie sale of the other ends very materially 
Q). 21. We re VOU aiways al le to Up pee the ck mand for suspenders 
provided with Liiese LOO ped Orald chads, or were you at any time 
aia . . en ° yr te nilitena ; . t] se . ; } ' » 
obliged to Increase youl laclilties lor the nanulacture of the same ? 


f 
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we 


(Same 


70 


objecti yn) 


A. Wi were requis 


obliged to increas : 

supply us with thy quantity 
Q. 22. Will 

looped 


Vou pricast 


braid end 


» 
pany 
7 
4 lis DeUUL'S qurTrab { 
4 fj +i 
that Lt iiVSs bieat at lis Lilt 
i | (‘ross-examination Db 
Cross-@. 70. In your firn 


ends like “ Defendants’ Exh 
‘>? 


ATIAM 


the party irom whom 


SHTENFIELD 


VS. 


we DUYV OUr Drala 


ePS OY DUVINE new li 
Ol Drala Trequll 
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i i 


iy Is 1n controversy in this case ? 


iim Cise Now 
it Looped Bra 


ase our facilities. and 


was also frequent 


machinery in order to 


advantages ot this 


OF suspenders have vou 


id E 


also manufactured the webb y used therein ? I mean that part 
which woes over the shoulders 

A \\ e hsave 

Cross-(). 71. And the principal part of the webbing used by vou 
firm has been of your own manufacture ? 

ee has, but not i 
G2 Cross-Q. 72. The webbing used by vou has been of the first 
erade, tas it not? 

A. We manutacture all grades of webbing 

Cross-@. 73. Ilas it been a feature of your manufacture, the weav- 
Ing of a purchaser's name in the webbing ? 

a We have done so, but 1 is neve been anv vreal leature It 
Was simply gotten up as veltyv for the Centennial Exhibition, as 
we had a loom there weavil yr tiose suspenders With names in orde! 
Lo have ii novel exhibition ali Ole ner flere nt irom our com- 
petltors, 

Cross-(). 74. ILlave vou continued to weave in the names in the 
webbing since? 

A, We have 

New York, May 1, 1556. 

Met pursuant to adjournment 

resent: Same parties 

( ross-exXuminatiol JEROME BDERNHEIMER continu d 
Cross-Q. 77. In the account which you produced, showing 
. i ~~ 
4a sules by vour firm of 261.594 do ispenders. was there in 
cluded in that account suspenders provided with ends like 
ss Def ndants exhibit F Oped Dra hut io: Snennelad NO r ee 

A. ‘There was 

Cross-Q. 75. In vour answers to questions 2,5,and 4 vou referred 
LO that staterpent. and in answer to quest mo vou said that the 
StultemMent showed thie HnuMmver oft SUspen Crs manufactured Pro- 

} | } 
vided with the LOOPS 1] DOPrald end, and 1! inswer to question t+ you 
sald that vou meant by the phrase “ looped braid end” the looped 
braid end in eontroversy In tl do vou understand that 
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D Bernheimer Suspender Statement. 


DRAID. SUSPENDERS. 


Doz. sus- 


Yards. Amount. Amount. 
penders. 
May, 1875.----- 40,726 $4251 44 10S] S15 SS4 
:  ENSRIEae }7O,8S89 17,660 72 § 502 OS114 
Cy Fee 97 S25 Q9O4 66 4.753 IS SIS 
EER 139.486 9,227 34 6.776 ee 
9, Seat ease 302 635 18,887 17 14,707 SS,242 
nn 453,333 27,040 1] 2? O36 152,216 
| ees NOS 2OA 95.954 67 94 465 146.790 
RE EERE NYS 25 ot. GOO 10 POSS 145.425 
| ay 710,404 02,901 3] O10 ISS,045 
ee 469.993 18.720 66 2) S48 114.240 
(ES 42,706 8S 53,977 269,885 
ISS6 
Mm .dusinct eee 14,742 SS 18,998 94,990 
April 19th J 
5,053,480 $256,048 18 240,607 $1,325,469 
5 4 3 1.296 ot OO 63 |: 315 
en 51.696 2 03S O06 9513 12.565 
ee S4.672 3.016 34 4,116 2 OQ 580 
IOC Bieacns 74,160 2,302 41 3,605 18,025 
. » ae 5,184 SS] 9] 22 1.260 
‘a4 7... 62.7584 729 O02 3.052 15.260 
LS 4 = 44,352 G4 SO 2,156 10,750 
0,011,024 $264,994 27 261,594 $1,402,517 
3,136,728 pairs of suspenders. 
76 Counsel for complainant offers in evidence a copy of the 


record of the interference in the United States Patent Office 
between Abraham Shenfield and Solomon Schirmerand Jacob Betis 
concerning the subject-matter of the patent here in controversy : 
certification 1s waived, subject to correction. ‘The said record is 
marked “Complainant's Exhibit Interference Reeord,” and is ob- 
jected to on the ground of being immaterial and irrelevant. 
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New York, May 14, 1886. 
Met pursuant to notice. 
Present: Mr. Dickerson, for complainant, and Mr. Jenner, for de- 
fendants. 


Mr. Jerome BERNHEIMER, recalled as a witness on behalf of com- 
plainant, further testified as follows: 


(). 156. Have you heretofore testified in this case ? 
A. I have.. 
Q. 157. Will you state what difference, if any, there is be- 
vi tween the class of suspenders dealt in by the wholesale dry- 
goods houses and by gentlemen’s furnishing goods houses ? 


(Objected to as not in rebuttal, immaterial, irrelevant, and in- 
competent.) 


A. Wholesale dry-goods houses always sell the cheaper line of 
goods and do not carry the fine goods that furnishing-goods houses 
do. 

(). 158. Some testimony has been given by Mr. Candee in this 
case In regard to the course of novelties in the suspender business 
in your trade; have you anything you desire to add to the state- 
ment of Mr. Candee in this regard ” 


(Same objection.) 


A. What Mr. Candee said is perfectly true: novelties that have very 
little merit may sell quite largely, but only for a very short time. I 
know very well the ends he referred to, namely, the Russian ends, cord 
ends, and leather ends; to that I may add also the very popular end 
which we got up at one time, namely, the chain end. We had a Yery 
large sale for those for a few vears, but they only sold for a short 
time; but any suspender ends which possess great merit will sell 
for a number of years. This looped braid end which we now have 
has now sold for eleven vears past, and the sales of the same are in- 
creasing each year. 

(). Jod, llow any completed suspenders would he cut in the or- 
dinary course of business from two gross vards of braid if the sus- 
pender straps were cut nine inches long, and make the same an- 
swer with reference to straps cut ten inches long. 


(Objected to as not in rebuttal.) 


A. The braid cut nine inches long would make sixteen dozen 
suspenders. If the braid was cut ten inches long it would make 
fourteen and one-half dozen suspenders. 


\). Lou What were the profits on your fine grade of looped braid 


end suspenders im the years of 187 and 1876? 
’*>. as not in rebuttal, as irrelevant, immaterial, and in- 
q i) i i 
15 A. Five to six dollars per dozen. 
(). 161. What would be the difference in the cost of a 


a 


Se ere. ee ee 
a 


we 


2 ABRAHAM SHENFIELD YS. 
dozen suspenders if the braid thereof cost $5 per gross yards and if 
the braid thereof cost $10.50 per gross yards? 
(Same objection.) 
A. About seventy cents. 
Cross-examination by W. A. JENNER: 


(). 164. When was the National Suspender Company formed ? 
A. joined the firm about 1868. 


TY The printing of Complainant’s Exhibit a Interference 
Record ” 1s waived for all purposes in this suit. 
SO Adjourned to Monday, May 38, 1886, at 11 o'clock. 


Henry B. Mesick, called and duly sworn as a witness on behalf 
of the complainant, testified in answer to questions by Mr. Dicker- 
SON, Jr., as follows : 


(). 1. What is your name, age, residence, and occupation ? 
A. Henry LB. Mesick; age, 54 years; residence, New York city; 
occupation, sulesman 
8] (). 2. For whom are you salesman ? 
A. National Suspender Company. 

Q. 3. For how long have you been salesman for the National Sus- 
pender Company ” 

A. Since 1S8S0. 

Q). 4. As salesman for the National Suspender Company, have you 
sold to the trade the looped braid suspender ends manufactured by 
your company t 
A. Yes, Sir. 

(). Oo. Are you familiar with the suspend r trade generally 4 
(4 biected to as leading : ho foundation shown.) 


A. Yes, sir. 

(). 6. Please to state from your experience as a salesman and 
from your acquaintance with the trade how these loop d braid ends 
of the National Suspender Company have been received by the 
trade ana how the trade has looke 7 Upon them. 


(Same objection, and also as immaterial, irrelevant, and not in 
rebuttal.) 


A. Well, the trade looked Upol them as being one of the best 
things that was ever shown in the market as a suspender ends; that 
has been ny experlence, 

©. 7. From your experience, what proportion of the better class 
of suspenders sold are provided with looped braid ends ? 


(Same objection ; no foundatien shown.) 


A. Well, SIT, | should judge the better class of voods—vou mean 
fine goods—at least fifty or seventy-five per cent. that comes out of 
that woods. 

Q. 5. Are you acquainted with the salesmen of.the different 
houses in the suspender trade ? 
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A. Most of them; principal ones I am; yes, all the larger ones. 
Q. 9. What is the reputation among such salesmen of suspenders 
provided with looped braid ends? 


(Same objection.) 


82 A. Well, they seem to think that I have an advantage 
over them, and if they only had the same kind themselves 

they would be much better off and make larger sales; | can sell 
goods when they cannot 

Q. 10. Are you acquainted with Mr. Moritz Altmann, of Philadel- 
phia? 

A. Yes, sir. 

Q. 11. Have you ever seen him at the store of the National Sus- 
pender Company in this city’ 

A. I have, on Broadway. 

Q. 12. During what vears have vou seen him at the oflice of the 
National Suspender Company in this city ? 

A. I think I saw him there in the summer of 1880, and also saw 
him in 1881. 

(). 16. Prior to becoming a salesman for the National Suspender 
Company had you been connected with the suspender trade? 

A. Yes; I went with the American Suspender Company in 1869; 
stock boy at first ; stayed there till 1579. 


Cross-examined by Mr. JENNER: 


(ross-(). 17. How long have you been salesman for the National 

Suspender Company ” 
A. Since 18S0, June. 
So Cross-Q). 1S. During the vear ISS5 what proportion of the 
total output of SUspie nders UV the National Susy nder (‘om- 

pany were provided with braided ends” 

A. You mean the proportion of sales were made on all the groods— 
you mean ¢ 

Cross-(. 1%. Yes: during the Ve ir 1 SASY 

A. Well, I should reckon at least fifty per cent.; more than that, 
my share of it. 


; 


S-4 At astated term of the circuit court of the United States of 

America for the southern district ol Ne W York. iT) the second 
circuit, held at the United States court-rooms, in the city of New 
York, on the twelfth day of December, in the year of our Lord one 
thousand eight hundred and eighty our 


Present: The Hon. William J. Wallace, circuit ju 


ABRAHAM SHENFIELD 
NASHAWANNUCK MANUFACTURING CoMPANY, CHRISTOPHER | 
Mever. President; George II. Newman, Treasurer, and E. E. | 


Candee, Agent. J 


On the bill of complaint heretofore filed in this cause, and on 
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reading and filing the notice of motion for a preliminary Injunction 


_ 


against the defendants herein, and the affidavits in support thereof 


ag 
of Mever Marcus and Lemuel W. Serrell, and on reading and filing 
the affidavits of Max Blau, Moses Hirsch, Benjamin Russak, Louis 
Clark, Jr., and Henry [. brevoort in opposition to said motion, 
after hearing Edward N. Dickerson and Edward N. Dickerson, Jr.. 
in support of said motion and Edmund T. Wetmore in opposition 
thereto, it 18 now, on motion of Messrs. Dickerson & Dickerson, 
complainants solicitors— 
Ordered, That a preliminary injunction Issue out of and under 
the seal of this court, enjoining and restraining the defend- 
85 ants above named, their and each of their offieers, clerks. 
attorneys, agents, servants, and workmen, until the further 
order of this court, from making, using. or selling the patented im- 
provement described and claimed in the letters patent granted to 
Abraham Shentield for an Improvement in suspender button straps, 
dated November 0, 1575, and numbered No, 169,850, as prayed for 
In said bill of complaint. 


S6 United States Circuit Court. Southern District of New York. 
[n Equity 


ABRAHAM SHENFIELD ] 
agai hi st 
Tre NaswaAWANNUCK MANUFACTURING COMPANY el my | 


l’lease take notice that on the od day of April, 1885, at the open- 
ing of court on that day, or as soon thereafter as counsel can be 
heard, and at the court-rooms of t this court, in the eitv of New York, 
we shall move for an order vaeating and setting aside the prelimi- 
hary injunction heretofore granted herein. The said motion will 
be made upon the pleadings and all of the proceedings in the ease of 
this complainant against the defendant, and also upon the pleadings 
In the ease of this complainant against Bloomberg, and the same 
against Thorndike Manufacturing Company et a/., and upon all the 
aflidavits filed in behalf of the defendants in said Bloomberg and 
said Thorndike Manufacturing Company's cases upon the motion 
for preliminary injunction in said eases respectively, and upon the 
exhibits thereto at tached or therein referred to, and also upon the 


affidavit of Phillips Abbott, executed March 28, 1885. 

The suid allidaciie are as follows, to wit: Moritz Altmann, exe- 
euted January 22, 1855; Bertha ge rc executed January 22, 
ISS5; Samuel Clarkson, executed Jan ir\ 14, 1885; John M. 
Goodier, executed January 22, S80: Franel ly. Johnson, executed 
January 21, 1885; Charles E. Pratt, executed January 21, 18585; 

James ©. West, executed January 97,1885: Alfred Harris, 
Si executed January 21,1885; Max lau, executed January 21, 


ISS5; Louis Clark, Jr., executed January 21, 1885; Morris 
Hirsh, executed January 25, 1855; Tlenry L. Brevoort, executed 
January 24, 18856; another affidavit of said Brevoort made in this 
case, executed November 14, 1884; William P. Ellison, executed 
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February 12, 1885; William A. Laverty, executed February 12, 
ISSO; William A. Miller, executed February 12, 1885. Copies of 
the foregoing affidavits have heretofore been served upon you; also 
the following additional aflidavits, copies of which are hereupon 
served on you: 

Phillips Abbott's aflidavit Ma le Lt) this Case, executed Mareh 28, 


= ‘ ‘ ] r 1] eer Me } » * ] — } : ’ . 
1885, and the following affidavits made in the said Bloomberg and 
ry* ’ . " ‘ ’ ' 
| HnOorhnaike cases, to Wit, coples Of Which are herewith also served 

" *% ‘ ~ " -~ , . 
upor vou: Joseph W. Bradley, executed February 14, 1885; Chris- 


topher k. Hertlein, executed February 26, S85; Samuel Clarkson, 
executed February 25, 1885; Edward S. Martin, exeeuted February 
23, ISSO: [ s 1 ie Altm ith, CXeCULE he bruary 2, ISS. : Granville 
IH. Leonard, executed February 25, 1885; Bernhard 8. Di pew, exe- 
cuted [ bruary ~0, ISSO: Isaac S. Smith, Jr... executed February 19. 
1S85; George W. Fiss, executed February 20, 1885; John Klemm, 
executed February 19, 1885; Henry 8. Stokes, executed 19th Feb- 
ruary, 1885; Louis Oppenheimer, executed February 25, 1885; 
John I] Shelmiure. evecuts february 2D, ISS): Lu Vi Mastbaum., 
executed February 19, 1885; Francis E. Johnson, exeeuted Febru- 


ary 26, 1SSo; Joseph W. Bradley, executed February 26, 1885; 
Frank O. Painter, executed February 26, 1885: George B. Gurley, 
executed Februarv 27, 1885: Edward D. Candee, executed Feb- 
ruarv 27.1885: Moritz Altmann. executed Mareh 3.1885: James O. 
West, executed March 7, 1885 fhe exhibits referred to in said 
alfidavits ure attached to the same and are on tile in the resp clive 
cases In the clerk's office, and are there open for vour Inspection. 


New York, March Zo, ISSO 
WETMORE & JENNER, 


; . ; _ 
~~ 7 bh endants, 
rr. . ? , | 4 , ; 
"ey . ' ° tye L? . . ¢ , ’ re . . ey) sree 
lo Lie Kerson WV Dickerson. matcd . OF COT ALIATICS. 
»~s wor le t ; / iy \| iss | \ ' ts 
A C'T Vy ict Ldil os > j ,. ri i ft i PmLiG te 
; : ae . , " , , ¢ ? ! ’ ‘ i } ’ ’ 
bhfh LAI’ Gil ‘ prea pt = ' i i\ Bo. } PCCP CLOPTOOT 
. . . . , ’ 
| oh Oe ‘ , 4 »? ’ ‘ " “* + , ’ : ? . . ’ e ° ‘ ’ 
Served aha part of: them served Wl Liat ce Ob LIS dav, as set 
a t} ‘ P 
® ; ’ "4? 
lorth in said notice 
RSOs Kol 
~ / 
nt IK | i mN A if \ rSON 
‘ ' he)? f ‘ 


United States Cireunit Court, Southern District of New York In 


| ] i 
s*4 ai , 
‘ . 


SHENFIELD ) 


NASHAWANNUCK Manvuracturina Company et al. } 
Motio i Papers {0 Lacate P ( f difi Y Injunction. 
Motion to vacate preliminary injunction is denied. 
May 11, 1850. 
WILLIAM T. WALLACE, 


E,W tie se wt ecm tnt agai at 
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(File-mark:) U.S. cireuit court. Filed May 13, 1885. Timothy 
Griffith, clerk. 


89 UNITED STATES OF AMERICA, 
Southern sistrict of New York, | 


, © 
> ~~ \ 


I, Timothy Griffith, clerk of the circuit court of the United States 
for the southern district of New York, do hereby certify that the 
foregoing are true and correct copies of a notice of motion to vacate 
a preliminary injunction and of the endorsement upon the motion 
papers attached to said notice In the suit of Abraham Shenfield 
against The Nashawannuck Manufacturing Company et al, in 
equity, now on file and remaining of record in my ofhice. 

In witness whereof I have subscribed my name and have caused 

the seal of said court to be hereunto affixed this fifteenth 
[sean.] day of May, in the year of our Lord one thousand eight 

hundred and eighty-six, and of the Independence of the 
United States of America the one hundred and tenth. 


TIMOTILY -GRIFFITH, Clerk. 


Unitep STATES PATENT OFFICE. 
ABRAHAM SUHENFIELD, of New York, N. Y. 


Dinprov iil nf in Suspend r Button-Straps. 


Specification forming part of Letters Patent No. 169,855, dated No- 


vernber Y, 1875; application filed August 2, 1870. 


To all whom it may concern : 

Be it known that I, Abraham Shenfield, of the city and State of 
New York, have invented an improvement in suspenders, of which 
the following Is a specification 

Suspender-ends have been made of leather, felt, jean, and similar 
material, with the button-hole cut in the same, and in most in- 
stances the materials have been pasted together, in addition to lines 
ot stitching surrounding the button-hole. 

Suspender-ends have also been made of a round cord, with the 
ends turned back and fastened to form loops; but this round cord 
is objectionable, as it does iot he flat against the person or beneath 
the buttons. 

[ make use of a suspender-end made of a double flattened cord or 
strip, bent around into a loop, and united together, leaving suflicient 
of the loop open to form the button-hole. At the other end the 
suspender-end is united toa buckle or clasp by a loop, or folded 
piece of leather, or other material stitched to the suspender-end. My 
suspender-end, made as aforesaid, is a new and very useful article of 
manufacture. 

In the drawing— 


(ITere follows diagram marked p, 90.) 


A. SHENFIELD. 40 
SUSPENDER BUTTON-STRAP. 
No. 169,855. Patented Mov. 9, 1875. 
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Figure 1 is a pe rspective view of the suspender complete, and Fig. 
2 illustrates the mode of making the suspender-end. 

The straps a and buckles 4 of the suspender are of any usual « 
desired character, and the suspender-ends ¢ are received between the 
attaching-pieces d, and united by sewing or otherwise. Each sus- 
pender-end is formed of a flattened cord ‘or strip folded to form the 
button- hole loop y 4 and the ed res Ul hited together, : is al os so as to 
leave the hecessary Ope ning for the button. 

The cord or strip of flat material is composed of silk, linen, cotton, 
worsted, or other suitable threads, or a mixture of two or more, and 
the threads ire Woven, bratcde a knit |. crocheted, or otherwise laid 


up Into the form of a complete flat cord or strip, and when the strip 
is folded to form the button-hole loop the seam at 3 may be made 
by sewing, knitting, crocheting, or otherwise; or the knitting or cro- 
cheting is commenced at the central line 3, and extended at both 
sides thereof and around the button-hole by the successive ranges of 


nterlocked loops.. 

This suspender-end can either be made by hand or by machinery. 

| claim as my invention 

suit os nder-end made of a that cord or strip of fibrous material, 
bent into a loop, laid flatwise, united at the inner edges J, and con- 
nected to the attaching 


Signed by me this 5v 


—_ ww 
- 
- 
; 


had iV Ol Ju A. D. 1878. 
“AB RAHAM SHENFIELD. 
Witnesses : 
GhkO. T. PINCKNEY 
CIIAS. Hl. SMITH. 


93 Unrrep Srates PATENT OFFICE. 
ABRAHAM SHENFIELD, of New York, N. Y. 
Lnproven nt in Suspenders. 


Specification forming part of Letters Patent No. 191, 1S4, dated May 
22, 1877; application fled April 13, LSéé. 


To all whom it may concern 

Be it known that I, Abraham Shenfield, of the city and State of 
New York, have invented an improvement in suspenders, of which 
the following Is a specification 

Suspender-ends have been made of flat braided cord, |: Lid around 
to form a loop, and atlas fongitntinalhy, Saleen SEG a at 
the end, as seen in letters patent No. 169,855, granted to me. 

My present invention Is an Improvement Upon the aforesaid in- 
vention and patent ; and it consists In a suspender- nd made of a 
flat braided cord laid together double to form a loop and button- 
hole at oie end. and e Posse d one or more Limes and attacned at the 
points of crossing, So that he risk of the button-hole r ripp ing ore n- 
larging will be lessened. The suspen ler-end will | e rendered more 

elastic than heretofore, because the braid will be scene diagonally, 


+ , 
‘ 


S—lii 
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and the strain will tend to draw the braid into a straight line, and 
the appearance of the suspender-end will be rendered more orna- 
mental. 

In the drawing— 


(Here follows diagram marked p. 92.) 


Figure 1 is an elevation of the suspender-ends adapted to the 
front ends of the suspender. Fig. 2 is a viewof the ends as adapted 
to the back of the suspender, and Fig. 3 is a section at the line z z. 

The flat braided cord o is of suitabie material and size, and it is 

of a length sufficient to be bent double to form the button-hole a at 
theend, and the braided cord is laid flatwise, the parts passing over 
and across one another, as at 4, where they are united firmly by 
sewing. ‘She ends of the cord are received by and secured within 
the leather head-pieces dd, as in the aforesaid patent, and these 
head-pit ces d are connected by the buckle or frame e with the sus- 
pender in any desired manner. 
In hig. Z the cord in is open between the crossing-potnt i, and the \ 
head-piece d, as seen at f; or the adjacent edges inay be sewed to- 
gether, as at g; or the flat braided cords may be cross« | oy 
more times between the crossing-point & and the head-piece d, as 
seen In Fig. 1. 

The suspender-end is rendered stronger, more elastic, and its ap- 
pearance lmnproved by the flat braided cord being crossed and at- 
tached as aforesaid. 

[ claim as my invention— 

The suspende r-end made of a flat braided cord, bent double and 
crossed to form a button-hole at the end, and the cord secured Lo- 
gether at the crossing by stitches, substantially as set forth. 

Signed by me this 10th day of April, 1877. 


ABRAHAM SHENFIELD. 


Witnesses : 
GEO. T. PINCKNEY. 
CHAS. H. SMITH. 


94 Circuit Court of the United States, Southern District of New 
York. In Equity. 


ABRAHAM SHENFIELD 


against ) 
THe NASHAWANNECK MANUFACTURING COMPANY ef al. f 


The answer of the Nashawanneck Manufacturing Company—Chris- 
topher Mever, president ; George H. Newman, treasurer, and E. D. 
Candee, agent, of said company—respondents, to the bill of com- 
plaint exhibited against them by the above-named complainant. 


The respondents, now and at all times hereafter saving and re- 
serving to themselves all and all manner of benefit of exception 
which may be had or taken to the manifold errors, uncertainties, 


We ‘yy 
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imperfections, and insufficiencies of the said bill of complaint, for 
answer thereto or to so much as they are advised it is material or 
necessary to make answer to, answering, say— 

That upon information and belief alone they admit that letters 
patent of the United States were issued to the complainant in this 
bill and at the date therein referred to for the alleged invention 
therein referred to, but whether any of the provisions or require- 
ments of law were duly or at all complied with they have no know!l- 
edge or information and cannot set forth and leave the complainant 

to make such proof thereof as he may be advised. 
JO And the respondents, further answering on information 

and belief, deny that they have ever at all in any way 
infringed upon the aforesaid letters patent,or that they now are 
infringing upon the same or intend soto do, either by making, 
using, or vending to others to be used, or otherwise, the said inven- 
tion, as alleged in the bill of complaint or othe cheap, or that they 
have made any profit therefrom or caused any damage to the com- 
plainant thereby. 

And thie respondents, further answering, say that they are in- 
formed and believe that the said letters patent and each and every 
part thereof are void and of no effect in law, because that the said 
alleged invention had been, prior to the said alleged invention or 
discovery thereof, patented by the following-named persons in and 
by the following-named patents of the United States of America, to 
Wit: 

Granted to Julius Hotelkiss, dated June 27, 1854, No. 11160. 

Granted to Hotchkiss & Merrimar Manufacturing Company, as- 
signees, &c., dated December 25, 1551, number 8606, 

And the respondents, further ans vering, say that the said letters 
patent and each and every part thereof are void and of no effeet 
in law, because that the said alleged invention had been deseribed 
in some printed publication prior to the supposed invention or dis- 
covery thereof by the complainant, to wit: 

In a publication entitled “ Harper's Bazaar,” vol. 1, No. 48, p. 
706, published in the city of New York, State of New York. 

And the responde hts, further ahnswe ring, say that the said letters 
patent ane each and every part thereof are void and of no effect 
in law, because that the said alleged inventor was not the original 
and first inventor or discoverer of any material or substantial part 


of the said aliege <d invention or discovery ; - but that the same and 
Very ..«f and substantial part thereof had been previousiy 
used by and known to the following persons at the places set oppo- 

site their names respectively, such persons now residing, to 
96 the best of the responde nts’ knowledge and belief, at “the 


places respectively specified. 
John atc. \uley, of New York city, New York, at said New York 
city and else where. 
Max Marcus, of New York city, New York, at said New York city 
and elsewhere. 
Samuel Bernstein, of New York city, New York, at said New York 
city and elsewhere. 
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William J. Gibson, of New York city, New York, at said New 
York city and elsewhere. 

Jacob Betts, of New York city, New York, at said New York city 
and elsewhere. 

Mary Eustace, Adolph Smith, Pauline Smith, Joseph Lowenstein, 
Solomon Schirmer, Abraham Binder, Moritz Schoen, Barnett, 
Chlebowski, Susie Craig Sullivan, Henry Green, William J. Gurley, 
Marks Gangel, Moses Hirsch, Max Blau, Louis Clarke, Jr., Benjamin 
Russak,all of said New York city, at said city and elsewhere; Adolph 
Smith, of Brooklyn, New York, at said Brooklyn and elsewhere. 

And the respondents aver and charge the fact to be that the sus- 
penders made and sold by them are so made and sold under and by 
virtue of their exclusive right so todo as owners of the United States 
letters patent granted to M. Marcus, dated respectively December 
4th, 1883, Nu. 289,429, and March 4th, 1884, No. 294,596. 

And the respondents deny that said letters patent or the alleged 
rights of the complainant have been ever al all acknowledged or 
acquiesced in, but, on the contrary, that the said alleged inventions 
liave been publicly used in defiance and disregard of any alleged 
rights of the complainant. 

And the respondents deny all and all manner of unlawful com- 
bination by the said bill charged, without this, that there is any 
other matter, cause, or thing in the said bill of complaint contained 
(material or necessary to make answer unto, and not herein and 
hereby well and sufticientiv answered, confessed, traversed, and 

avoided or denied), true to the knowledge or belief of the re- 
o7 spondents; all which matters and things the respondents are 
ready and willing to aver, maintain, and prove as this honor- 
able court shall direct, and humbly pray to be henee dismissed 
with their reasonable costs and charges in this behalf most wrong- 
fully sustained. 
NASHAWANNECK MEF'G CO., 
By C. MEYER, President. 
E. D. CANDEE 
C.MEYER 
WETMORE & JENNER, 
iY spond nis’ Soli f07°S 


WM. A. JENNER. Of Counsel. 


Unirep Srates or AMERICA, ) 
Southern District of Ni if York. -8s° 

City and Countyof New York, ) 
On this 5th day of December, 1884, before me eame E. D. Candee 
and C. Meyer, two of the above-named respondents, and, being by 
THe duly SWOrn, did each for himself depose and say that he had 
read the foregoing answer, and that the same is true of his own 
knowledge except as to those matters therein stated to be on infor- 
mation and belief, and as to those matters he believes it to be true. 

hb. D. CANDEE. 

C. MEYER. 


THE NASHAWANNUCK MAN’F’G CO. ET AL. 
eg Subscribed and sworn to before me this 5th December, 1884. 
PHILLIPS ABBOTT, 


Notary Public, Kings Co., N. ¥. 


Certificate filed in N. Y. Co. 


OS United States Cireuit Court, Southern District of New York. 
In Equity. 


i : ABRAHAM SHENFIELD 1 
against 
— Tue NASHAWANNECK MANUPACTURING ComPANy et al. ( 


A motion for leave to amend the answer herein having come on 
to be heard, now, Upon reading the al! davits of Phillips Abbott, 
dated I eb. 26, 1SSo, and March 21, 1889 respectively, and the ath- 

. davits of Edward E. Candee, dated February 26, 1885, and March 
%, 1885, respectively, and upon hearing Edmund Whetmore for the 
motion and Edward N. Dickerson, Jr., opposed— 

— It is ordered that the defendants may amend their answer by fil- 
ing the amendment hereto annexed. 


99 United States Cireuit Court. nage District of New York. 
‘ In I: Ayl ul 
ABRAHAM SHENFIELD 
in } fis f ) 


Tne NASHAWANNECK Manvuracturtne Company ef al. } 


Now, this 27th day of Mareh, 18 eome the defendants herein 
and hereby amend their answer by inserting immediately at the 
end of the list of persons alleged to have prior knowledge and use 
of the said invention, as set forth in said answer, the following ad- 

ditional names, to wit: Francis Kk. Johnson, Joseph W. Bradley, 
West, and Charles E. Pratt, all of said New York city, in the 
State of New York, at said city of New York and elsewhere. 

By Moritz Altmann and Bertha Altmann, of Camden, New 
Jersey r,at said Camden, at Philadelphia, Pennsylvania, and else- 
where. 

By Samuel Clarkson, Bernard 8S. Dupuy, and John M. Goodier, all 
of said Philadelphia, at said Philadelphia and elsewhere. 

by James O. West, of Spencer, lowa, at said Spencer, at said New 
York city, and elsewhere. 


100 United States Cireuit Court, Southern District of New York. 
In Equity. 


ABRAHAM SHENFIELD | 
against 
NASHAWANSUCK MAancracturine Company. ( 


Complainant hereby admits that prior to the year 1S70 there had 
frequently been publicly used in the manufacture and wearing of 
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cloaks and jackets button loops formed of flat braid bent edgewise 
upon itself and sewed together at the meeting edges, leaving an 
opening for the button-hole at the be nd: that the ends of the braid 
in such button loops were permanently attached to a button or like 
device which was affixed to one side of the body of the garment, and 
that the button loop held the garment together by being buttoned 
onto a button or like device sewed to the other side of the garment, 
and that when in use the braid forming the button loop rested under 
the button, and that such braids were made by machinery. 

Samples of such button loops are hereto attached. 

It is stipulated, however, that the two brown braid loops without 
fur are incomplete in that thev are not provided with the conceal- 
Ing rosette or button placed over the ravelled ends of the same and 
are unprovided with any method of attaching the loop to one side 
of the garment or with any method of attaching or fastening the 
loop to the other side of the garment 

It is also hereby further admitted that towel loops, the same as 
shown in the sketch hereto annexed, marked “ Def’ts’ Exhibit Towel 

1.0 pp,” were tliustrated ahd this ir method of coustruetion iis 
10] follows deseribed in “ Hlarper’s Bazaar” of September 26th, 


LSGS, at page 100: 


Deseription. 


“The crochet loop, Fig. 1, is worked with fine cotton. Make first 
i foundation ol ot chain, ana, having joined this lb a round by 
means ofa slip stitel, 20 chain nore, Passing over the last of these, 
Work back on these chain stitelies and around the loop aud on the 
other side of the chain stitches a round single erochet, and on this 
backward and forward three additional rounds in the same manner 
a few stitches must be added around the upper rounding of the loops, 
as shown by the pattern.” 

The said deseription and illustration being the one referred LO by 
Judge Wallace in his decision published in 21 Federal Reporter, 
page 241. 

It is agreed that defendants may offer in evidence a certified copy 
of the file wrapper and contents of the Shenfield patent in suit with 
the same foree and etfeet as though duly so otfered prior to the ex- 
piration of their time for testimony verein, 

DICKERSON & DICKERSON, 
Nolicitors for Complainant, 
WETMORE & JENNER, 
Solicitors for Defendants. 
January 22, 1S86. 


(ITere follows diagram marked p. 101.) 
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102 SHENFIELD ) 
Us, > 


NASHAWANNUCK. } 


DEFENDANTS’ Exuipit Fire WRAPPER SHENFIELD Patent. J.H.L., 
Oct. 28, 1885. 


(2—] 70.) 


DEPARTMENT OF THE INTERIOR, 
UnNirep STaTes PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the files of 
this otlice of the file Wrapper and contents 1n the Inatter of 
10o the letters patent granted Abraham Shenfield Novembe r Uth, 
ls7o, number 169,856, for improvement in suspender button 
straps. 
In testimony whereof [, M. V. Montgomery, Commissioner of 
Patents, have caused the seal of the Patent Ottice 
Seal Patent (thee, Lo be athxed this yap sy day ol January, in the 
United States of year of our Lord one thousand eight hundred 
America. and « ighty-six, and of the Indep ndence of the 
Lnited States the one hundred and tenth. 
M. V. MONTGOMERY, 


Commissioner. 


; 


“fe 


15, check ; model, 1 dr. 


To the Honorable Commissioner of Patents: 

Your petitioner, Abraham Shenfield, of the city and State of New 
York, prays that letters patent may be granted to him for the in- 
vention of improvement in suspenders set forth in the annexed 
specification. 

And further prays that you will recognize Lemuel W. Serrell, of 
the city of New York, N. Y.,as his attorney, with full power of 
substitution and revocation, to prosecute this application, tio make 
alterations and amendments therein, to receive the prtent, and to 
transact all business in the Patent Office connected therewith. 

New York, N. Y., July 30th, 1575. 

ABRAHAM SHENFIELD. 


UNITED STATES OF AMEKICA, |. 
City, County, and State of New York, | ~ 
y,in the vear one thousand eight hun- 
ve, before the subseriber, a notary public 
the within-named 


On this 30th day of J 
dred and Seventy 

LU4 1 ana for sald Stat : personally appear d 

Abraham Shentield and made solemn oath that he verily 


> 

ui 
.f} 
aa 


] : } } ’ , nt , . + . . : | : 
believes himself to be the original and first inventor of the within- 


described improvement in suspenders; and that he does not know 
and does not believe that the same was ever before known or us d, 
and that he is a citizen of the United States and a resident of New 


Toen, BY: 


ABRAHAM SHENFIELD, 


64 ABRAIIAM SHENFIELD Ys. 


Sworn to before me the day and year above written. 
CHAS. H. SMITH, 
[L. s.] Notary Public, Kings Co. 


To all whom it may concern : 

1. Be it known that I, Abraham Shenfield, of the citv and State 
of New Yerk, have invented an improvement in suspenders, of which 
the following ts al specification : 

2. Suspender ends have been made of leather, felt, jean, and sim- 
ilar material, with the button-hole cut in the same,and in most 
instances the materials have been pasted together, in addition to 
lines of stitching surrounding the button-hole. 


» 


3. In sone cases cords have been used to form the suspender 

ends, but button-hole pieces of the afore- 

erase & insert “TI,” said character have been attached to 

Sept. 20, Zo. such cords. Suspender ends have also 

been woven with a button-hole in the 

fabric. In this case the strain comes most directly upon the weft 

threads at the ends of the button-holes, and these are liable to 

break, and also to cut or wear the threads that attach the button. 

Besides this, the woven strips have to be cut off below the button- 

holes and the ends rounded and bound. 

105 4. My invention is made for obtaining great strength 

and durability in the suspender end, and at the same time 

lessening the wear upon the button-attaching threads and obtain- 
ing a pliable and easily manipulated suspender end. 


> 


5. | make use of a suspender end made of a double flattened cord 
yr strip, bent around into a loop and united together, leaving suffi- 
cient of the loop open to form the button-hole. At the other end 
the suspender end is united to a buckle or clasp by a loop or folded 
piece of leather or other material stitehed to the suspender end. 

6. My suspender end, made as aforesaid, is a new and very useful 
article of manufacture. 

7. In the drawing, Fig. 1 is a perspective view of the suspender 
complete, and Iig. 2 illustrates the mode of making the suspender 
end, 

The straps a and buckles 4 of the suspender are of any usual 
or desired character, and the suspender ends ¢ are reeelved between 
the attaching pieces d and united by sewing or otherwise. 

9%. Each suspender end Is formed of a flattened cord or strip folded 
to form the button-hole loop > and the edges united together, as at 
od, SO as lo leave the ne Cessary opening tor the button. 

LU. The cord or strip of (lat material is composed of silk, linen, 

cotton, Worsted, or other suitable threads or a mixture 

P’r amt. of two or more, ial the threads are woven, braided, 

knitted, er ted, or otherwise laid up into the form 
of a complete flat or [round]* cord or strip, and when the strip is 


Words and sentences enclosed between rules erased in copy 
* Words and fi; sures enclosed in brackets erased in copy. 
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folded to form the button-hole loop the seam at 3 may be made by 
sewing, knitting, crocheting, or otherwise, or the knitting or cro- 
cheting is commenced at the central line 3 and extended at both 
sides thereof and around the button-hole by the successive ranges 
of interlocked loops. 

This suspender end can either be made by hand or by machinery. 
I claim as my invention— 


A suspender end made of a cord or 
Krase & insert “DB,” strip of fibrous material passing around 


Sept. 20, ‘To. the button-hole and united at 
| 106 the other end to the suspender, 
.? substantially as specified. 


Signed by me this 30th day of July, A. D. 1875. 
ABRAHAM SHENFIELD. 
Witnesses : 
GEO. P. PINCKNEY. 
CHAS. H. SMITH. 


(Endorsed :) Dated July 50, 1875. Abraham Shenfield. Imp’t 


in suspenders. Filed Aug. 2,’75. $28. Patent Office, Aug. 2, 1875, 
U.S. A. , 
(No. 1.) 


kexatminers room No. 5. 


''. S. Parent OFFice, 
q : Wasnuineton, D. C,, Aug. 16th, 1875. 
5 Abraham Shenfield, care Lemuel W. Serrell, N. York city: 


Your application for a patent for an imp'tin suspenders, filed Aug. 
2. 1S75, has been examined and found ‘to involve no invention in 
view of the state of the art as indicated by the following references: 
Patents to John Hotchkiss, No. S6OG. Dee. Za. ISO], and F. A. Gar- 
nier, No. 151,216, May 26, 1874; class, “ apparel;” subdiv., “ sus- 
penders.” 

A patent is therefore refused. 


I. Bb. BLUANDY, 8d Ass’t. 


Appd: WM. BURKE, £2’r. 


(Endorsed :) Abraham Shenfield. Rej. Aug. 16, 1875. $ 


New York, Sept. 28th, 1875. 


‘To Hon. Commissioner of Patents. 


Sir: In the mafter of my application for a patent on sus- 
penders, filed Aug. 2, 1875, | amend the specification by 
erasing paragraphs 5 and 4 and inserting: 


LO; 


- — — _ - ene ee — _ —_ os 


Words and sentences enclosed between rules erased in copy. 
Cc — 
O— | ii 
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Suspender ends have also been made of a round cord with 
the ends turned back and fastened 
“H,” Sept. 29, °75 to form loops, but this round cord is 
objectionable, as it does not lie flat 

against the person or beneath the buttons. 


Bv erasing the word “ round,” about the middle of paragraph 10. 
Also by erasing the claim and Inserting: 


a 


The suspender end made of a flat cord 
“P.” Erase & insert or strip of fibrous material bent into a 
"ehh. Za, ae loop, laid flatwiseand united together at 
the inner edges, except thie portion that 

is left to form the button-hole, substantially as set forth. 


ABRAHAM SHENFIELD, 
Per L. W. SERRELL, Att’y. 


(Endorsed :) Inventor, A. Shenfield; invention, suspender. 1st 
amendment. lor room No. 5. Filed Sept. 29,775. $28. Patent 
Oflice, Sept. yal DR ISfo, oo 

toom 5. 
U.S. Parest OFrice, 
Wasninaton, D. C., Oct. 12th, 1875. 
Abraham Shenfield, care Lemuel W. Serrell, N. York city: 

Your application fora patent for an imp't in suspenders, filed Aug. 
2, 1S75, has been reconsidered as amended Sept. 29, 1875. See fur- 
ther the loop illustrated in “ Harper's Bazaar” of 1868, page 756, 
“Crochet towel loop,” lig. 1,1n view of which a patent must be again 
refused. 

Hl. B. BLANDY, 3d Ass’t. 

App’d: C. W. CHAPMAN, £72’r. 


{ IKendorsed :) A. Shenfield. Rey. (det. 12, wi oe 


ee | 


LOS & 100 NEW YorK, October 19, 1875. 
Hlon. Commissioner of Patents. 
Sin: In the matter of my application for a patent on improve- 
ment in suspenders, tiled Aug. 2, 1870, | amend the specification by 
erasing the claim and inserting: 


The suspender end, made of a flat cord or strip of fibrous 
material, bent into a loop, laid flat- 
tC” Oot OF "TE Wise, united at the Inneredges 3, and 
connected to the attaching pleces d, 
as set forth. 
A. SHENFIELD, 
Per L. WV. SERRELL. Att'y. 


" ; ’ } —s 4 . ot . ° 
Words and sentences enclosed between rules erased ib cops . 
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bg (endorsed :} Inventor, A. Shenfield; invention, suspenders. 2d 


' amendment, For room No.5. Filed Oct. 22, ’75. Patent Office, 
Oct. 22,1875, U.S. A. FG. 


g¢ S20) f heck. 
Office for patents, 119 & 121 Nassau street. 
New York, Nov. 5th, 1875. 


a 


w Sin: Inclosed herewith I send twenty dollars, balance of fee on 
Y the application for letters patent of Abraham Shenfield for Imp. in 


suspenders 


Allowed Nov. 2, 1875. 


y The patent when issued vou will please forward to my care. 
Respectfully yours, LEMUEL W. SERRELL. 
' Hon. Commissioner of Patents 
4 . (Endorsed :) Patent Office, Nov. 6, 1875, U.S. A. 8. 1875. Burke. 


No 169,855. 


wd 
' ° 
i t 


110 United States Circuit Court, Southern District of New York. 


_ ARPRAHAM SHENFIELD } 


aga inst . 
NASHAWANNUCK MANUFACTURING ComPpaARy. | 


"2s Stipulated that the following letters patent of the United States 
nay be offered and are deemed in evidence on defendant’s behalf 
with the same foree and effect as if the same had been offered in 
evidence during the taking of defendant’s evidence in answer : 

H. F. Briggs, No. 5565, dated May 16th, 1848. 

J. Hotehkiss, No. 8606, dated December 23d. 1851. 

J. Hotchkiss, No. 11160, dated June 27th, 1854. 

I). W. Canfield, No. 37149, dated December 16th, 1862. 

A. W. Upton, No. 47548, dated April 18th, 1865. 

T. J. Flagg, No. 144.970, dated November 25th, 1878. 

The objection that the same are not certified is waived. 

Dated New York, May 5, 1886 

DICKERSON & DICKERSON, 


For Complainant. 


11] Henry F. Briaas. 


Imp't in Shoulder- Braces. 


Specification forming part of Letters Patent No. 5565, dated May 
16, 1848. 


To all whom it may concern: 

Be it known that 1, Henry F. Briggs, of Poughkeepsie, in the 
county of Duchess and State of New York, have made certain im- 
provements in the mode of constructing a suspender combining a 
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spinal and shoulder brace, and I do hereby declare that the follow- 
ing is a full and exaet deseription. 

Such is the application and arrangement of elastic straps in this 
brace that whatevel may be the inclination of the body, forward or 
sidewise, or the motions of the shoulders, their action tends to assist 
the muscles to restore an upright and natural position ; conse- 
quently its use will have a tendency to preserve the symmetrical 
development and natural tone of all the museles with which it 
acts. 

The weight that renders it effective is in the pants of the male 
and skirts of the female. Thus, as a suspender for the male and 
skirt supporter for females, it acts on physiological principles ; for 
while the we lelhit of the clothing contributes to the power of the 
brace, the brace vields to all the motions of the body Without un- 
pleasantly drawing the clothes. Ilence it exerts no Injurious press- 
ure on any part of the body, nor does it circumseribe the action 
of any muscle or set of muscles. 

It has no belt around the waist: consequently it produces no in- 
jurious pressure Upon the epigastric revlon or auy other interfer- 
ence with the respiratory muscles. 

for ordinary cases of round shoulders or contracted chests it 1s 
an efficient remedy. It is also useful in cases of spinal curvature. 

The point of greatest pressure is over and about the aecromion 

process, Which pressure being backward the action of the 
112s trapizins and other muscles is thus aided, and the respira- 

tory muscles are thus better able to raise the ribs and assist 
difficult respiration, 

[t aids the satissinnis dorsi and trapizin muscles in restoring the 
body to an erect position, where it inclines to either side, and affords 
resistance to the splenius, complexus, dersal, and other muscles of 
the back in retaining the vertibral column in a natural erect posi- 
tion. 

These various effects are produced by the peculiar arrangement 
and elasticity of the different parts of the brace, especially the sus- 
pender part. (See drawing, EE EG.) 

To enable others to make and use my invention I will proceed to 
deseribe its construction and operation. [ construet the back piece 
(see drawing, letter A) and shoulder eaps BB B B of satin, jean, or 
other suitable material. One end of the shoulder caps B BI conneet 
to the back prece A by means of elastic straps ec ec €, spiral springs, 
or any other substance which will produce the required elasticity, 
and to the other end of said caps is attached a strip of cotton web- 
bing, D D, or other suitable material, which is eonneeted by means 
ofa buckle to elastic straps E FE, which support the pantaloons be- 
hind and which serve in part as suspenders. The pantaloons are 
supported in front by the attachment on each side, just above the 
hip, of straps GG. Conn cling elastic straps ke ie he a which are ate 
tached Lo back pl ce .\ IN ly, are Wir sor other suit ible material. “Te 
arranged as to allow straps | 
with F F and G. 

Irom the outer edge of shoulder caps B B, I cut out a gore nearly 


. i free play while it connects them 


Lt LLY GS Fe 


SUSDENIAELS 
JV? 5565 Leatemed JHay 0). /84.8 


< \ 
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half across said caps, bring the outer edges of said caps together, and 
insert a piece of elastic, H H, about one inch long and half an inch 
wide, to give freedom of action to the shoulders and upward motions 
of the arm and prevent disagreeable tightness under the arm, and 
also to cause said caps the better to fit the shoulders. 

Just back of these elastic pieces HH thin pieces of whalebone I I 
ure inserted across the caps B Bto prevent them from wrink- 


ling. 
113 The brace for ladies differs from that for gentlemen in the 


following particulars, viz: Instead of button-holes J J J J but- 
tons are used, to which the skirts are attached by means of loops. 

The power of the brace can be increased or diminished at pleas- 
ure by means of buckles connected with straps GG D D. 

What I claim as my invention and desire to secure by letters pat- 
ent is the manner of constructing the brace by combining with the 
shoulder-strap the straps F F and E, with their loops for fastening, 
In the manner set forth, and in combination therewith the elastic 
piece in the shoulder-strap, as set forth. 

HENRY PF. BRIGGS. 

Witness : 

L. M. NORTHROP. 
Bb. M. HEMANS. 


ESO: me da Bale. &. @ 
(Here follows diagram marked p. 114.) 


115 Tue Horenkiss & Merrimay MANUFACTURING CoMPANY, 
assignees of Julius Hotchkiss. 


Tnprove Hide nt nT NUgpr nde rs, 


Specification forming part of Letters Patent No. 8606. Filed Decem- 
ber 25, ISO1L. 


To all whom it may concern: 

Be it known that I, Julius Ilotchkiss, of Waterbury, in the 
county of New Haven and State of (‘onnecticut, have invented a 
new and useful Improvement in the art of manufacturing suspend- 
ers; and I do hereby declare that the following is a full and exact 
description thereof, reference being liad to the accompanying draw- 
ings and to the figures of reference marked thereon : 

My improvement consists in fastening the different pieces or parts 
of the suspender together wherever a permanent fastening is neces- 
sary by means of a metallic clasp or clamp of peculiar construction 
and made and applied in the following manner: 

I first take a slip of metal of suitable size, of which the drawing 
marked “ No. 1” may serve as an illustration (but which may be 
varied nn width, length, and thickness, according to the width and 
size of the straps or pieces which are to be fastened together), and 
by any suitable machinery | bend up the two ends. (See drawing 


marked “ No. 2.") 
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[ then place the ends which I wisn to fasten together of the two 
parts or pieces of the suspender within the bend thus formed, lap- 
ping or ; aving one of the pieces upon the other (see drawing mz arked 
“No. 0”), and then b, means of a press or punch of suitable con- 
anion [ curve inward the two ends of the slip of metal thus bent | 
and bring them down firmly over and upon the ends of the pieces 
to be fastened together (see drawings marked “ No. 4,” “ No. 5 


“9 
“ No. 6,” representing parts of different forms fastened in this man- 
ner). ; 
[ use this clasp or clamp principally in fastening the pieces 
116 of leather or cord in which or from which the button-holes ~~ 
of the suspender are formed to the other parts of the Slls- « ’ 
pender, and when thus used its advantages are: ' 


first. That it is a stronger fastening than the common method 
of sewing. 

Second. That it enables ine to use heavier single leather or cord 4 
for the button-holes without giving the article a clumsy appearance. 

Third. It enables me to use small scraps or pieces of buckskin or ‘ 
other material left by manufacturers of gloves, mittens, and other 
leather goods (whieh have heretofore been useless to suspender 
makers, owing to the difficulty of making a neat and substantial 
connection with a single thickness of leather), thus enabling me to 
afford a cheaper article and of a better quality than by the ordinary ‘ 
method. "" 

What I claim as mv invention and desire to secure by letters 
patent is the fastening of those different parts of a suspender to each 
other which require a permanent fastening by a metallic clasp or 
clamp, substantially in the manner and for the purposes hereinbefore 
deseribed. 


=-2 


JULIUS ILOTCILKISS. 
Witnesses : 
RMREDERICK J. KINGSBURY. 
JOHN DEACON, 


nna: G. W.: KK. EB. 


(ITere follows diagram marked p. 117.) 


Junius HorcuKIss. 


[improve ment iN Manufacturing Susp niley Buds. 


Specification forming part of Letters Patent No. 11160, dated June 
7, 1804 
aa § « o 


To all whom it nay concern: 

Be it known that I, Julius Hotehkiss, of Waterbury, in the county 
of New Ilaven and State of Connecticut, have invented a new and 
useful Improvement In suspender ends; and I do hereby declare 
that the following is a tull and exact description thereof, reference 
being had to the accompanying drawings and to the letters of refer- 
ence marked thereon. 


S FCHOSS 


Suspenders 
SY* 8606 Fatemea LC. 23/851 


THE NASHAWANNUCK MAN’F’G CO. ET AL. 71 


The nature of my invention consists in attaching the straps to 
each end of the buckle by a double connection, whereby a self-ad- 
jJusting action is obtained that adapts itself to the position of the 
body. 

‘To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation: In con- 
structing the suspender strap | take two pieces of narrow web, half 
inch wide (but may be of different width) and of the length nee- 
essary for the strap required. These two pieces of web I place side 
by side, and with needle and thread neatly and firmly sew the sel- 
vage edges together from one of the ends a suflicient distance to 
make the union firm and strong; then I leave a space or opening 
of suflicient length for the button-hole or loop required, and then 
sew the selvage edges of the two pieces of web together again for half 
an inch or more, thus forming the button-bole or loop in one end of 
the strap, as shown in the accompanying drawing at A, and the 
button-hole or loop in the other end of the strap, after being at- 
tached to the buckle as hereinafter deseribed, is formed in the same 
manner by sewing the other ends of the two pieces of the web to- 
gether, as shown in the drawing at B. 

[n constructing the buckle to which my invention is to be applied 

| form the bar of the buckle with a flat lip behind the tongues, 
119 in each end of which I cut out a strip or opening in length 

equal to the width of the web of the straps and of sufficient 
width to receive the web of the straps and allow it to play easily 
therein, as shown in the drawing at C C. 

If preferred, instead of the lip on the bar of the buckle with the 
openings to receive the straps as above described, the bar of the 
buckle may be formed in the usual manner with wire loops of the 
required form attached to the bar of the buckle behind the tongues 
to receive the straps instead of the lip with the opening as above de- 
scribed. 

After the button-hole or loop is formed in one end of the two 
pieces of web, as shown in the drawing at A, to attach the strap to 
the buckle, I take the left-hand strip of web and pass it through the 
front side of the left-hand opening in the bar of the buckle, as shown 
in the drawing at D, dnd the right-hand strip of web through the 
back side of the right-hand opening in the bar of the buckle, as 
shown in the drawing at E, and then bring the ends of the strips of 
web together and form the button-hole or loop in that end of the 
strap by sewing together as in drawing at B, which completes and 
forms the “suspender end,’ according to my invention, the whole, 
when completed, being as shown by the drawing marked D, E, A, B. 

The web straps, with the button-holes or loops formed therein as 
above described, can be applied to the various kinds of suspender 
buckles and clasps in the same manner as to the tongue buckle, as 
above described. 

What I claim as my invention and desire to secure by letters pat- 
ent 1s— 
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The double attachment or connection of the straps with the buckle, 
substantially as above described and set forth. 
JULIUS HOTCHKISS. 
Witnesses: 
THEODORE I} 
NORLAND “e BI 


Bx: G. W:-A. &. 


(Ilere follows diagram marked p. 120.) 


122 UNrrep STATES PATENT OFFICE. 
Davip W. Canrieip, of New York, N. Y. 


Linprovement in Combined Shoulder- Brace and Suspender. 
Specification forming part of Letters Patent No. 571 1U, dated De- 
cember 16, 1862. 


To all whe.n it may concern: 

Be it krown that 1, David W. Canfield, of No. 486 Broadway, in 
the city, county, and State of New York, have invented a new and 
useful improvement in the combined shoulder-brace and suspender 
and I do hereby declare that the following is a full, clear, and exact 
description of the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 


(Ifere follows diagram marked p. 121.) 


Figure 1 isa plan view of a shoulder-brace and suspender with 
my Improve ment, re presenting them spre ‘ad out to illustrate the in- 
vention. Figs. 2 and 3 are respectively a front and a back view, 
showing the application of the invention. 

Similar letters of reference indicate corresponding parts in the 
several figures. (ee 

This invention consists in a novel mode of arranging and com- 
bining the several straps and pieces of which the combined shoul- 
der-brace and suspender is composed, whereby it is made to serve 
as an eflective shoulder-brace and to support the pantaloons or 
other garment with greater ease and comfort to the wearer than 
with the arrangements of parts In common use, and is rendered 
more perfectly adjustable. 

To enable others to construct and apply my invention, T will pro- 
ceed to describe its construction and operation. 

A A are the shoulder-straps, each made of a separate piece of 
elastic webbing, and having their several ends united by sewing 
together, as shown ate fin Fig. 1, and having their union strength- 
ened by sewing onto them a mece of stout cloth, B, which comes in 
the middle of the back wien the article is in wear, as shown in 
Fig. 2. 
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C C are the back-straps, sewed to the lower parts of A A, close to 
where the latter are joined together, and having their union with 
A A further strengthened by stitching to the piece B. These straps 
serve at the saine time to suspend the back park of the garment 
and to keep the back parts of the shoulder-straps in place. They 


a are furnished with loops or end pieces, a a, which are adjustable by 
\ 


means of buckles, 6 A. 
D D are the front suspending-straps, sewed to the front parts of 
7 the shoulder-straps in a suitable position for the suspension of the 
a. front portion of the garment, and furnished with double end pieces, ce, 
adjustable by buckles dd to vary their effective length. 
% The straps C C, like the shoulder-straps, are made of elastic web- 
bing, but D D should be inelastic or but slightly elastie. 
What I claim as my invention and desire to secure by letters 
patent is— 
The combined shoulder-brace and suspender, composed of the 
shoulder-straps A A, back straps, CC, front straps, D D, and end 


* 


pieces, aa and ec, the whole arranged and combined as herein set 
Y forth. 
: Db. W. CANFIELD. 
Witnesses : 

TIMOTILY SHINE. 
M.S. PARTRIDGE, 


a 20 LUsNrrep STATES PATENT OFFICE. 


if Lowel!, Massachusetts. 


Atperr W. Upton, 


. ’ 
[mp “ovement in Usp iaers, 


— _— 1 


Specification forming part of Letters Patent No, 47648, dated April 


* - 


iy 


Be it known that I. Albert W. Upton. of Lowell, in the county of 


\Miiddlesex and State of Massachusetts, having invented a new and 
j ’ * + - 

uselUu prevement in } seaere m-SUSPCHdUers: AanNGC do hereby de- 
i + . . * 

clare the same to be lULIV Gescribed In the Ivlilow!hg specilication 


and represented in the loliowing specication and represented in the 


feature of this suspender, b. | hich it may be 


’ 


: 
distinguished from others in use, consists In tne union of two 


} . | : . - " > } *»* _ . se *. es 
SHOUIder-s_traps Witil Like LWU DACA I ‘i Olliny-strap 
’ 


lh thie 


drawing, 


marked [). 124.) 


the two shoulder-straps are shown at @ a as connected together 
and to the elastic dorsal strap | bv i. connection, ¢, which is Colne 
posed of one or more pieces of leather sewed to each of the said 
straps a ab. The lower end of the elast dorsal-strap terminates 
1U0—1ii 


ABRAHAM SHENFIEI 


2 2 en ye 4% 
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Ve f if af ( 


Uparg 4 ¢ 
at 


C 47 t 


D Ife la tttl 


al 
E uF 


IEIT CSS € S 
oO. OE Pes re a 


9 £ 
7 


_ a? OT paced fer 
~ : p74 


A enwee 


Se 


THE NASHAWANNUCK MAN'F'G CO, ET AL. 79 
panying drawings, representing an example of suspender-ends em- 


bodying it, and by the following description. 
(Ilere follows diagram marked p. 126.) 


In said drawings, figure 1 represents a view of a pair of suspender- 
ends complete, and the loop by which they are connected with a 
buckle. Fig. 2 represents a face view of part of the ends before 
the body is rounded. Fig. 3 represents an edge view of the said 
loop. higs. 4 and 5 represent sections of the suspender-end greatly 
enlarged. 

In order to construct such suspender-ends, a flat cone, a, (see Fig. 
4,) of strong leather is cut into the required form by suitable dies. 
To the face side of this core is applied il piece of the woven-cloth 
face ¢, also cut into shape, but of larger size than the core, so th: at 
the external raw edges ee of thee loth e: an be lapped around the 
edge of the core. There is also ap plied upon the cloth a piece, m, 
of kid. about twice as long as the button- hole, ¢ and with its flesh side 
oniward. ‘The three parts thus described are sewed together around 
the button-hole by a line of stitehing, 7, Fig. 4. Then the edges of 
the piece of kid are turned in through the button-hole and pasted 
down to the rear side of the core, so as to reverse the exposed face 
of the kid and bring its grain side outward. The external edges of 
the woven cloth are lapped over the outer edge of the core, and se- 
cured to its back by paste, and the kid backing w is pasted upon the 
back of the suspender-end., All the four parts are then securely 
fastened by a line of stitching, r, ronnd the button-hole, and a line 
ot stitching, R along the edyve of the article. In order to equalize 
the strain Upon the ends of il par, I round the connecting portion 
bby bringing its two edges together and securing them to each 
other by stitching. I also inelose them ina loop, d, by means of 
which the pair is connected with the buckle of the front end of the 
shoulder-strap, or with the rear end of the shoulder-strap. This 
loop Is made by preference of a core of strong leather covered with 
cloth and lined with kid, and its form 1s adapted to its position in 
the suspenders. It receives the rounded connecting portion of the 
pair of ends, and permits them to adjust themse ves. to the strain by 
the movement of the s: aid rounded portion in the loop. 

[ claim as my Invention— 

The suspender-end before described, consisting of the combination 
of the conce: aled core a, the cloth facing c turned over the eage of the 
core, the button-hole lining m, protect ing and concealing the edges of 
the cloth face and the core at the button-hole, and the backing w, 
covering and concealing the raw turned-in edge of the face, sub- 
stantially as before set forth. 

Witness my hand this 22d day of July, A. D. 1873. 


THOS. J. FLAGG. 
Witnesses: 


R. S. HAYWARD. 
SIM D. CONKLIN. 
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127 New York, May 5, 1886. 


Present: Mr. Dickerson, for complainant; Mr. Jenner, for 
defendant. 


GRANVILLE H. Leonarp, a-witness called on behalf of the defend- 
ant, being duly sworn, and examined by Mr. JENNER: 


1Q. What is your name, age, residence, and occupation ? 

A. Granville Il. Leonard; 55; East Hampton, Massachusetts ; 
occupation, manufacturer of suspenders. 

2). Are you connected in any way with The Nashawannuck 
Manufacturing Company, defendant in this suit, and how long have 
you been connected with them, and in what capacity ? 

A. Iam connected with them as a stockholder, clerk of the cor- 
poration, a member of the board of directors, and manufacturing 
agent. I have been connected with them in various capacities since 
1851, have been, a director since about 1872, and have been super- 
intendent of manufacture for twenty Vears or more, I am not posi- 
tive as to exact dates, but the dates I have viven ae approximately 
correct. 

ny (). Will you produce SOMMe Spr cimens of suspenders which were 
made by your company and which you were then putting upon the 
market in IS7o? 

A. Not having prévious notice that I was to testify in this case 
before leaving home, am unable to make a very full exhibit of such 
stvies. ‘There were a great variety of styles in use at that time, of 
which Leonard exhibit NO. — made \\ ith, le ather tips both Ol) straps 
and at the back ends with web connecting piece for straps. This 
was one of the cheaper classes or grades of goods made. Leonard 
Exhibit No. 2 represents more expensive variety. These were 
made with a leather-vack button-hole or a button-hole worked with 
a needle, silk or cotton, and then, for front straps, doubled straps 
with woven button-holes, known as “ Cantab” ends, were used with 

what were termed roller buckles. These were also made in 
128 =the same form with single button-hole straps attached to 

the bnekle with a leather, termed shoulder piece, of great 
variety of forms, and also straps of the same kind were stitched into 
the loop of the buckle directly without the intervening leather 
piece. Leonard Exhibit No. 4 is a sample in conneetion with the flat 
straps and woven button-hole. Exhibit No. 3 represents another 
style of woven button-hole straps applied differently, but substan- 
tially the same, on a medium quality of goods. Leonard Exhibit 
No. 9 represents a style of brace very large ly used at this time. 
These were made, as shown by the No. » With “Cantab” ends. and 
also with single web ends with leather connecting pieces or shoul- 

I 

Exhibit No. 6 represents what are now termed a rolling brace. 
These were made with leathers stitehed to the buckle, as shown by 


ders: also with leather straps attached to the - buekle with an evelet. 


this exhibit; also were secured to the buckle by evelets passing 
through the shoulder piece. Leonard Exhibit No. 7 shows what 


was termed an English brace, known to the trade as such. These 


= 
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were ornamented with felt or cloth in faney colorings, as shown by 
exhibit, or made with various kinds and colors, faney and plain 
leather. These were made in great variety of shapes, stitched with 
silk or cotton. Leonard Exhibit No. 8 represents imperfectly what 
was termed the “Guyot” brace, and known to the trade as such. 
Leonard Exhibit No. 9 represents one of the cheaper and very 
largely used varieties of English braces. 

[ have presented only a few of the many varieties and stvles of 
braces then made. There were large numbers of braces used known 
as the “Grecian” brace, made with long tapering leather front 
straps, with leather button-hole straps attached to buckles made to 
move up and down in the leather front strap to increase or diminish 
the length. Most or all of the by bore -hamed stvles were made pre- 
vious to and since 1875. It would be lin possible for me to state 
exactly which were so used without examination of the records. 


(Juestion and answer objected to as immaterial and not surrebuttal. 


20 4 (). State, according to your recollection, which styles of 
the exhibits produced by you have been made by vour com- 
pany several years before the year 1875 and several years since. 
A. Nos. 1, 2, 6,9, 10,5, 8 were certainly made before and since 
that date, and Exiibits No. 4 and No. 1 are especially old methods 
of construction. 


(Question and answer objected to as immaterial and not surrebuttal. 


150 New York, May 6th, 1886. 
WittramM W. CornisH, a witness. called on behalf of the 
defendant, and duly sworn, and examined by Mr. JENNER: 


1 (). What is your name, age, resid ee occupation ? 

A. William W. Cornish ; age, o4: 707 nth avenue; salesman, 
notion department of IL. b. Claflin, and aa full charge of the sus- 
pender stock. 

2 (). How long have vou had to do with the suspender stock of 
H. B. Claflin & Co. and what has been the nature of your relations 
with that department of the business from the commencement down 
to the present % Please answe) fully. 

A. Well, | have had the urrangement and the placing of the 
goods—that Is, the marking and Lacging of the voods——since vit 
as far as I remember, 71; since I think it was the spring of ‘79 or 
fall of 79, I am not sure which, | went with Mr. Irish where he pur- 
chased the suspenders, and went with him from that time till fall of 
ISS4. I don’t remember whether he was or Mr. Randolph or Mr. 
[Trish purchased them in the spring of 1885. Then in the fall of 
1885 Mr. George FE. Brightson became the head of the notion de- 
partment. Then | purchas J suspenders from the different sus- 
pender companies in the fall Ol ISSO a nd spring ot ISS, with one 
exception, When Mr. Brightson purchased in the fall of 55 and spring 
of ‘S6 from the Nashawannuck Manufacturing Company. 

3 (). You spoke of tagging or marking the goods; what did you 
mean by that? 


a a a 
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A. Well, as is customary, the suspenders of the last few vears are 
placed on the racks, and we place a tag on them denoting the num- 
ber ana the price ot the goods, 

} () Did vou have alli thing to do with fixing the price of coods t 

A. Well, more recently they were marked at a certain  per- 


centage. 7 
13] 5. Did you have anything to do with that? 
A. The head of the notion de partment, of which the sus- 
pender department is a branch. bin 


6. What IT want to get at is whether or not vou had anything 
to do with fixing the prices of the suspenders; and, if so, what had 
you to do with that? 

A. Weel]. houclht suspend I's and brought them in the house and 
marked them what | thought was right. 

7. When did Hl. B. Claflin & Company first begin to deal in 
suspenders provided with braided ends,and in what vear was it’ 
And IT mean by braided ends, ends like “Complainant’s Exhibit 


ga y, } ’ or oe } és f ] ? ’ } REND 
Shenfield lend (>| ISGa aud Defendants lexdirbit Looned Braid 


endl of Shentield, No. 2. % 


Obieeted to as pm Lie rial anid hot surrebuttal. 
A. In spring of ‘7°. 
, 
S$. From whom were the suspenders provided with such ends 


‘) 


purchased 
Objected to as Immaterial and not surrebuttal. abe 
A. The National Suspender Company. 
9Q. What has been the greatest proportion In any year of the 
dealings of [| 3 Claflin & Co. sUSyM lis de Is prov led with braided 
ends like the said exhibits or either of them as compared with the 
’ Pa . : = ee 4 : } : : ‘ » F 
entire trade of that house lors IspPchacrs in) Lire same Veal 4 | reler 
to proportion in number of dozens, 
Sam objection as Incompetent 
about being primarily shown by t 
W Company. 


and secondary, the fuets inquire 7 
ic account books Ol I. 3. Claflin 


A. | should think about 10 per cent. 
10 (). What was the ene Soa for last vear? 
same objection, 
A. About 5 per cent. 
132 11 Q. And what is the proportion for this vear down to 
. 
agate 


Same objection. 


A. About 1 per cent. 


Cross-examination de fene esse, subjected to objections taken 
to the Beeat : 


> XQ. Prior to last fali did you have any authority either in 
Robs to coe purchase or sale of suspenders ? 
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. [ had no eotsy to make terms previous to the fall of 1885. 
> NX Q. And at the present time your authority to purchase is 
si to the head of vour department, Is it not? 

A. I don’t know how to answer that question. 

14 X\ Q. What proportion in value would 10 per cent. of the 
“<7 number represent in the suspender business of H. B. Claflin & Com- 
pany? 

The 10 per cent. applied previous to July, 1885 ? 
lo A Q. = repeated. ) 


A. tn unabl to state what proport! mn. 
a los XQ. Have you any right to inspect the books of H. B. Claflin 
‘ & Company ? 


| A. No, sir; [don't think I have. 
l6 XN Q. Did you have any authority in determining any prices 
previous to the fall of 1885? 
f a. | did not 
XQ. Ilave you any such authority now excepting merely to 
ad i the firm’ Ss per cent. of profit to the cost * 
in placing the prices of some of the 


% A. I use my own judgment in 
} 


A. Well, | mark the bona that I think right and proper—that 
is, all of the suspenders. 

JO AX Q. Is that marking done entirely under your own authority 
ie or subject to the supervision of the head of the department ? 
133 A. May I ask what vou mean by supervision of the head 

of the department ? 

20 X Q. | mean do you fix the prices under the general instruc- 
tion of the head of your department * 

A. Hle leaves it with my discretion with what I ought to mark 
thie coods. 

X Q. How do you remember that it was 1879 when the firm 

H. 6. Claflin & Company first purchased looped braid end sus- 
yr nders ? 

A. Mr. [rish became head o! Chiat department, and that is the 
first di aling we had, to ny Know. jor , With the National Suspender 
Company. 


COO US 
IS X . What part of t! 1e goods? 
i 


Re direct : 


22 Re-D. Q. You stated that you had no right to inspect the books 
Ht. B. Clathin & Company. Add anything to your answer that 
you desire, 


Same objection. 


A. | mean the re by the lecdare r or thy ("i nsignmel t book QO} the de- 
partinent, 


WILLIAM W. CORNISH. 


H. IV ES, 


Fa Aanen } i ; & ¥; 7) "ra ‘ . 
Nolary Publ (Lite ECLA Craminer. 


Adjourned to May 7th, 1556, at 11 o'clock. 
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New York, May 7, 1886. 
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A. Dollars and cents or dozens. If you confine us to one end or 
he other I could not say anything. We have all kinds of braided 
ends. If you say the number of dozens in proportion to the 
amount of dozens sold of braided ends of various kinds, maybe Ohe 
per cent.; if dollars and cents, at times five per cent. 

12 Q. In your last answer, you included braided ends of all kinds? 


Same obiection. 


A. Yes, sir: various kinds. 
lo (). Of the number of suspenders sold last year, what propor- 
tion were braided ends of all kinds. in number and value? 


— 
sume obrect) 


ray + . “" , . ] . . . ? © : . 
A. That is hard to approxiiace probably lhh Vaile mavbe live 
pi rcent during Lia fall SCUSOT Spriner scasons | could nol say. | 
gave It no attention; gave it very little attention. In the fall I ap- 
proximate from memory the number of dozens; maybe not to ex- 
ceed one per cent., | should assume, though it is an approximation 
: ] . 
Lob li). Taking the sales of the present season of 1886, what 
are the proportions ? 
‘ 2 ‘ 
Same objection. 
A. Dozens or value? 
lo). Both ? 
Same objection 
A. I should think of value not to exceed two per cent. of dozens, 


Probably one-halt GO] one poe r cent. wou COVECr it. | should assume 


] ] : | . . . ] — ’ . , . : 
so, Though itis hard to answer that question definitely for the simple 


1] } : } 

——- “a ’ ‘ ‘ ‘ ‘oC ‘ 

reason we buv and _ sell (moos SO Tuplaly that suspenders are sold 
} : Sion | I : . ; — } : 

Without anv attention given to the ione way or the other. 


e ~ 8 . : . ; - . . " : ’ " m= very 
lo @ Youhave spoken ol on if rends of Various KINGS. Will 


you please deseribe generally the method of forming the end of 
nh your prior answer? 


these ends to which vou have referred 
Same objection. 

Exhibit Loop Braided End of Shentield, IS75 9) and like the No. 2 

that this gentleman has Witness refers to “ Defendants’ Exhibit 

Loop Braided End of Shentield, No. 20° We have had a braided 


° +? , A 7 a B°% | f : . f ’ ~ _ 
A. Well. we have ha iends like this (reterring to” ( omplainant’s 
; 
} 
; 


; 
eal # «4 ‘ lied) ovat ve - oy i ar at Porpi tar noe 2} i : i 
@ nel that Wiis a Soild Pits ti Pei ckild ’ hb o«t ttl LOT)- Pe Pit iil Lhe ered. 
(Witness here refers to“ Defendants Exhibit Betts’ End.”) Wehave 
’ ’ } } } F — . " +’ | r hy . ‘yy : 
had braided ends made of tubular cord simiiar to this It is crossed, 
ly Q Any others ? 
en 6} bat 1 ’ 
same OVPeCcuigol 
Pm ) | - Ln thet ¢ mal - msae Ii - 
A. We have had braided ends that were made of pieces like this 


} | 6 - , ’ 4 ’ bas ’ ’ | Re 
attached together with a metal clasp above the button hole like this. 
’ 


(Witness reters to “ Complainant s Exhibit Loop Braid kend Shen- 
field of 1S75.") 
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lo/ 1S Q. Any others? 


Same objection. 
A, | do not recall any others. 


(‘ross-examination by Mr. DICKERSON, JT. 


Ke 

19 X Q. Your house is a general dry-goods house rather than a 
furnishing-goods house, Is 1t not? 

A. Yes, Sir. 

20 XQ. And your class of trade is generally in comparatively : 
low priced goods, Is It not, as compared with the liigelie r priced goods —_—-_ 
sold by the furnishing-goods houses”? 


A. pore “Lime that has bee 1) the Cuse. 
|? li» ap seat. 
‘“eLe e ect CVNablbawnon 


21 Re-D. Q. There is a notion department in the house of Tefft, 


Weller & Co.? 


Same objection as to Question 11. 


A. There 1s, certainly. X 


22 Re-D. Q. Andithat is an extensive branch of the business? 
A. It is; yes, sir. 


Signature waived 


13S Epwarp D, CANDEER, a witness produced on behalf of the 
defendants, being duly sworn and examined, testifies as fol- 
lows: 


| (). What is your name, age, residence, and occupation ? 

A. Edward D. Candee; aged 37 vears; residence, Brooklyn, 
Kings county, State of New York ; occupation, | am manager of 
the Nashawapnuck Mtg Company, in New York. 

2 &. Hlow long have vou been connected with the defendants, 
The Nashawannuck M't’g Company, and in what capacity during 
the period of your connection with them ” 

A. Since January, 1570; as salesman and manager of their New 4 
York affairs. 

o (4. Tlow long have you been manager ? 

A. Since 1576. 

4. In your office of manager what have vou had to do with 
selling suspenders ? 


A. Well, I have had exclusive charge of that depa t. of 
supervising every sale; every sale that is made is, of course, ap- 


proved by Lic, the que stion Ot eredit, etc, 

oO. Is it apart of your regular duties also to have to do w) 
fixing oft prices 4 

A. Oh, ves; we settle that, and, of course, direct about the manu- 
facture: the question of what goods are to be made and what are 
not; What are to be continued and what are to be dropped. 

6 Q. Do youalso yourself personally make sales ? 
A. Yes; frequently. 


_ -— 
va 
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13¢ 16 Q. When did your company, the Nashawannuck Man- 
ufacturing Company, commence selling suspenders with silk 
braided ends? 
Same objection. 


A. 1585. 
17 Q. How were the ends formed which you sold first? 


Same objection. 


A. The first ends we had were formed by a piece of tubular braid, 
containing a piece of elastic running the whole length of the braid 
and fastened to a loop, the other end being fastened over the ring 
of the suspender end—the attaching piece. The place where the 
loop joined the tubular braid was covered with a clamp—metal 
clamp. 

IS @. Have you got a specimen of that end? If so, please pro- 


’ 
' 


, 
ay 
ata 


’ 


: ection. 


‘“itness produces specimen, and it is marked in evidence “ De- 
fendants’ Exhibit Candee No. 1, J. If. L., spl ex., May 7, 1886.” 


S"lilrie obiection. 


1). What was the next form of braided end which vou sold? 
A. We afterwards had several kinds. [might mention here that 
we had about 20 dozen Betts’ braided ends some time during 1883, 
and afterwards these aflairs here ca oe In. iT the years ISS3 and 
ISS4 we sold braided ends, of which the three I now produce are 
specitnens., 
140) The ends referred to by the witness are offered in evidence, 
and the same are marked, respectively, “ Defendants’ Ex- 


hibits Candee 2,5, and 4, J. IL. [., spl ex.. Mav 7. 1886.” 


In December, 1883, we took on this end known as the Marcus end, 


The end referred to by the witness is offered in evidence, and the 
same is marked “ Defendants’ Exhibit Candee No. 5, J. H. L, sp’l 
ex., May 7, 1586." 


23 Q. Give some idea of the magnitude of the trade of the Nash- 
awannuck Manufacturing Company in suspenders as compared with 
other houses In the same line. 


same objection. 


A. We believe we sell more suspend rs than any other people In 
the business, 
24. Mr. Jerome Bernheimeér produced a statement of the sales 
Ol braided end Susp nders DV the National Suspender (om- 
14] pany froin 1S75 down to the 10th of April, ISS6, and aceord- 
Ing to that statement the National Suspender Company had 
old from the Ist of January, 1886, down to the 19th of April al 
solid irom the Loi January, is » GOWN LO The PIU OF ¢ pris a out 


Sallitibeatbaniees eee —_— 
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19,000 dozen suspenders with braided ends. As the account is not 
here and I have no copy of it I may not be exact, but according to 
my recollection that was about the figure. Are you startled by 


those figures? 


Same objection; also as absurd. 


A. I was surprised at the quantity not being larger. I remember 
that we received in one week in January, I think, about 15,000 
dozen suspenders. 

20 (. Have you recentiy made any sale of suspenders of consid- 
erable magnitude ? 

] 


Objected to as Immaterial and not surrebuttal. 


A. I sold on Wednesday over 5.100 dozen to one man. 


26 (. What were the sales of suspenders in dozens by vour com- 
pany during the year 1S85?) Of course [ mean suspenders of all 


kinds. 
Same objection. 


A. We sold in 1SS5 over 500,000 dozen 
. 4 ] | » *” " "ed ° . ‘ } ‘* « o¢ 
bé And Ol those What proporvuiohn were suspenders provided 
. ‘amare wr i 
with braided ends 
! 2s 
same obrection. 


A. Less than one per cent 
> ‘ ] . . ; | ‘ , . ‘ ? , . . 
28 (). In 1884 what were the aggregate of sales by vour company 


eee 


- ] { a ) 
Ol suspenders Of aii Kinds 
same obj ection. 


A. Over 400,000. 
| 1? yay, (J, And QO} tha ‘ whist proportion We re provided with 
braided f nds 4 


Same objection. 


A. Less then three per cent 

o @. For this vear, ISS6, from the Ist of January down to the 
19th of April, ISS6, what had been the aggregate of sales of sus- 
penders of all kinds”? 

same obi ction 

A. (yy y Od ele: dozen. 

ol Q. Have you ever sold any suspenders provided with ends like 
“Complainant’s Exhibit Shenfield of 1875 of Loop braid, End of 
I8fo?” 

Same objection. 


A. No. SIT. 
32 (). What is your opinion of that end? 

Same bjection. 

A. Well, we never thought much of this end, for the reason that 
this affair rips, pulls apart; did not consider it worth what it cost. 


ew ae 
~~ 
= ap 
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03 Q. Did you ever sell any suspenders provided with ends like 
the ‘ aD xhibit Shenfield No. 2? 


Same objection. 


A. No, sir 


4 Q. Since you have been s Hin r suspenders with braided ends 


have Vou made any ellort ic ~ i' 
Same objection. 


A. W hv, certainly SO 1G all Wi eould. 

= ap 9 . . e 
145 About how many jobbing houses are there in the 

sinates W hich deal in suspenhue rs! 


Same objection. 


A I do not know exactly. | should sav near 2 OOO. 

? 06]. Now, Mr. Candee, won! cive some idea of the course of 
trade in — rs with respect to the introduction of novelties and 
how that trade proceeds’ 

é Same objection 


A. Well. sir. this 1s ‘ fanev-co ls business \ thine at il 1s cood 
to-day, at this season, may be flat and a failure next season (our 
experience verifies this In the it iss in end, of which we wer sole 
licensees under Fisk, Clark & I lagg patents—we had it and it was 
largely sold for, sav, two vears, and althoug! 
it stopped, fell f | 
: flannel Imitation Wis CACEt raeri\ etive and t len stopped ; now. au 
dozen sold to-dav The thine is not mentioned \\ hat 1< known 


> 
‘ ‘ — 
P } és eal] : msl”? pean « See ; ba acrl - _ ~~ | t| . 
as the prusies ene Was Very ia ro, Tk DIGI Gemahad, an Lil 
, , , 
> wy, ‘ > 
trade to-day ls aimost nothing 


W itness ft efers to the ened wl tee s off ri nn ey if nce, and the 
same 1s * Defendants’ Exhibit Candee Pulley leo | i ' 
| May 


} } ] dae] ’ vr } ‘ v 
gay 1h mehs suspchnaers., Hiere is a stvle of trim that has obtained 
‘ Defend- 
Various times,=- 


} j .s a. Pe 
peony atteriv this special trim vy Mas het by en) so act! Ve. 
; 


144 Here is another (“ Defendants’ Exhibit Leonard No. 2”). 


Say, 25 per cent., whil LO-alavV it CS DSF CCH re is a SUs- 
. ‘ 
, ’ , 
* + » . ‘> 7 ; 
pen ~ that We Cal re | 7 1} bial > bh 7 Liat LO stinguish Liie 
: = . : > 
° ‘ ? 4 ‘ > & ‘ 5 ' ’ . 
tr) of whiel we sell more dozens to-dav Lian anv made. Witness 
' ‘ . . ’ ’ } a cp 3 ‘| 1? , 7 } 
. . allied ; ‘yyy P 1? 1? ’ ’ . J ; ie : . t 
noir i Defen bil its exh ; at ' ‘i ‘ + / +). ’ Pts pri at 1 leathi r, 
: — } 3 . ] ° 
of which we at one time sold verv largely. I do not think is sold by 
. ] F : 2 oa } : 7 ] yr * , m |» + 
cil one outside of our own hous wits merree at ail. ; Ossi ily we 


to-dav five per cent. of it. (Witness refers to “ Defendants’ E xhi bit 


‘ 
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Leonard No. 6.") Here is a trimming, “ Defendants’ Exhibit Leon- 


‘ ' Ee NOS, — s « 
1 ey \ ; 2 _ce . » + P ‘ry ° — “> — : = : : * 
cll VO. Oo Ol Whieth With 1teCl)] VearTrs Wwe heer aeanmend rsotd at tlmnes 
‘> ii } ‘7 - , , \\’ .% . ,* . , 
. 7 | 4 '* ‘ +e ¥ 7 ‘ 7 
oot) met / I) ——FOSS1TDI\ DAMN (jf>/ 1) Ve sel] It il) @ itil} Led WilV—sil\ 
* . " /) : " ,\ ’ ; } ”y _ ’ ” ? r 
NOt over 2 per cent In Lhnese various trimmings presume we 
: : 
’ . + ; : .‘* 
6 o> | 7 4 . wa fivy epee | . .* . es + Pas : ’ 
have had as much flurry and rush over the Rtussian ” end and 
+} : | — F . — ] | . ’ ‘ , . S . : T 
Libis COP PUuULIC s WhICh, ASL Qhaderstand 1, Was lhivented by Altman. 


ie ano i a Oeil on : ] } : 
| make this remark to tilustrate what I said at the bee nning—that 


| 7 , , 
a peculiar trimming’ mav be active to-day and Willilh tWeive m mths 


| , 
Or so iit blils IS OUr CNW / i tare ri) OUT lhe 
70. i lon] ) 
rae th td , ers eS 1c ‘“ylir ») » |? yl 1} 4" 
oi '? W orany LVit Is YOUR ( ELD Pod dh § Geaing il now 
Sane ¢ oe 7) 
\ About rytyt) 
+ , 
' ‘ i441 ; ‘) 
> ys \) (j Lies (i ] ered ry)? tu OLIe} hy »\\ ae a ii respects 
‘ } ? 
(sive some genera eu 


| ——aey | iim ae 4 ' 7 : 
A. should sav that our whi le assortment of, sav, about 600 stvles 
ee : ei, pe a, ys Sah . E. ent / 
was divided into tem or twelve varieties of trimming. 


(Ilere follows diagram marked p. 145.) 
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lig fl shows A Ser tion of SUIS |r nders worked with ora then tae 
and red worsted, together with a back button-hole strap. Ff eh 
half of the suspenders and the button-hole straps work wit : COUPSE 
Oray linen ach, foundation a vard long, andon this work as follows: 
Ist round—10 ch.; with this pass over 9 foundation st. 6 se. on the 
following six foundation st., now always alternately 1] ch., 1 de.; 
with the latter. On the last 20 founda- 


‘ 


pass over Lf undation 
tion st. work 1 ch.; Pass OVer | foundation st. 5 SC., On this following 
§ foundation st. 9 eh.; pass over % foundation Sin. and on the last 5 
foundation st. work o se.: now work 19 ¢ch., and fasten with 1 sl. to 
the last foundation st. on the other side of it. The round work on 
the foundation st. forms the middle strip of the suspenders. <All 
around this strip work ! rounds se. with gray linen thread, widen- 
Ich manner that the work 


’ 


k\Oies Tt) Sl 
ior gathers. Around the band thus far compl bea 
(not ineluding the button-holes) work 1 round of se. with red os, ne 
at the ends work, the se. on the still free Ud ppre r vein of the hort ZON- 
tal row of st. (see illustration), always working 2 sc. on one vein. 
Then work one round of se. with gray linen thread and one picot 
round with red worsted. For the pieot round work 1 se. on each st. 
of thr preceding round: atter each see ‘ond following sc. | })., 
147 consisting of 3 ech. and 1 se. in the first of these. Ornament 


| } } ‘ 4 } ] 7 . 1} ae "| _ 
the band thus far completed along the middie with leaflets 


, rn ) “We . ) 
of red worsted. To do this hold the back button-hole strap between 
aa } } } 
the thumb and foretinger of the left hand in such a manner that the 


, 


end is turned downward. Then work the leaflets of the right half 
ol the band us follows: i sc. en the first de. above the button-hole 


Extract from Harper’s Bazaar, of July 22d, 1871, 


— -_ 
Page 452. 
: ~ 
> wp 
No. 1; 4 
* 
Nhentield p. 145. 


¥ 
> NV. Mig. Co. et al. | 


i 

av’ 

FAL 
<> 

aS yz * 


ea 


—_ 
aww 


S73 


s3 “, 
ee ee 
TUS 


ket 


Wie 


<< ~< 


1 ma 


we 
ORNINTES TOTO ee eek 8 


RATAN AUS 


AW 
4 — 
» th 
—<— 


es a a 


a - — 
Fal wee yen unio 
a ae 


j a 7 
. ™ 4 
’ - 
~ x ¢ 7% 
f A 


~ 
4 


BALD LL ER SASSER” 


~ 
Be Ab 6 ‘as 
7. 


PALS 


se 
PA AG OE PL DP a A a AO” YT 
. 


a” 
»*® 
OOD gg GE AP aD GP et eh 


VS ARERR ALAA LER CA 


wa Cte \ Ve 


Fig. j Nv f hian of f ron hat Susp nde is 


Ful] =I1Z°. 


THE NASHAWANNUCK MAN FG CO. ET AL. Si 


strap; Och. 1 sl. on the fourth se. (count from the red row of st. 
worked on the end of the band) of the 8d round worked on the open 
work middle strip, inserting the needle under the still free upper 
vein of the se. (As the band is held crosswise this vein has a ver- 
tical position.) Now work 6 se. on the 6 ch. previously worked, *1 
sc. on the following de., 6 ch. 1 se. on the fourth following sl. of the 
od round above referred to, 6 se. on the t) ch. and re peal from*, 
After completing the last leaflet on the other end of the band work 
lsc. on the following de. a ch. 2 se. on the following (lust) free de. 
of the middle strip. Take the front button-hole strap between the 
thumb and foretinger, so that the end of the strap is turned down- 
wards, and crochet the leaflets of the other half of the band as fol- 
lows: ~ch. | se. on the following de nm which 1 se has already 


; } . onal 
st. of the third 


~< 

- 
— 
« 
— 


be 1) worked, b eh, | s|. On the loud 
round of this half (inserting the needle te rthe free upper vein), 
sc. On the {) eh : ] sc. on the following de 2 el). SC. Ol} the jollow- 
Inge de., 6 ch. 1 sl. on the fourth following st et he third round 1 


ferred to. 6 se. on the 6 eh and continve in this manner. ‘a 
148 the same w; LV rifle str; Ips, shaw! may "8 worked 


over an Interlining of twine. 


~ Bete. 


149 Circuit Court of the United States. Southern Distriet of New 
York. 
SHENFIELD ) 
rs. . In Mquity. 


NASHAWANNUCK Manvur’c Co. and Others. J 


SHIPMAN, J.: 


ry’ ; 1? . . y 47 } i a 2 P. } . 

Phiis ' & ess sen equity to restradn Liit defendants Irom the ltl- 

. j } : 4 ’ ‘ - = } ° : : ~_ 
fringem: nt of ietters preate an NO LO Soo, dat d Nove miber ISjo, to 


the plaintil for an improvement in suspender button straps. The 
leged improvement upon the pre-exist- 


nature and extent of the all | 
Ing eul art deseribed bv the patentee in tis specificath mn us fol- 
lows: 

“ Suspender ends have been made of leather, felt, jean, and similar 
material with the button-hole eut in the same.and in most lnstances 


, ’ , + , , , . 

the meuateriais have been pasted tovether In addition to lines ol 
: 

- ’ — ae 1; is . i ’ ‘ ’ ie } 

StLILCiUIIe surrounding the OUTLON hole Suspender ends have Hiiso 


been made of around cord. with the ends turnecé back and 
150 fastened to form loops, but this round cord Is | lectionable, 


{ 
) ' 
as 1t dues not he flat against the person or beneath the but- 
} + . ’ , . P 
tons. I make use of a Suspender end made ol a double flattened 


? 


cord or strip bent around into a loop and united together, leaving 
sutlicient of the loop open to form the button-hole, At the other 
end the SUS} nder end Is united to a buckl r Ci a ah by i loop or 
folded rece of leathy ror other mate rial SLL hed to t! e suspender 


? 
end. The cord or strip of flat material is composed of silk, linen, 
COLTON, worsted, or other suitable threads, or ii mixture of LWwo or 
niore, and the threads are Woven, braided, knitted, crocheted, or 
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, . , . 9 . ’ . , ’ . 
otherwise laid up into the form of a complete flat cord or strip, and 
when the strip is foldec to form the button-hole loop the seam at 3 


may be made b\ scCW ne, KD Itting, croel ung or otherwise, or the 

knitting or crocheting is commenced at the central line 3 and ex- 

tended at both sides thereof and around the bottom hole by the sue- 
cessive ranges of int rlocke Ops.” 

15] The claims is for “ the suspender end, made of a flat cord 
or Strip of fibrous material, bent into a loop, laid flatwise, 

united at the inner eclures ow, ALG connected LO the attaching pieces 

a, as set forth.” 

It is stipulated by the respective counsel as follows: 

“Complainant rere V admits that prior to the Vear 1S70 there 

had frequently been publicly used, in the manufacture and wearing 


? } } } P ee a ' { ‘ . ' : . 
OF ClOUKS aN Jackets, DULLOLL loops fori d of flat braid bent ( dge- 
.% — } ' } ‘ * } ,* ' ¢ | : } o* 
Wise Upon its lf ahd sewed yither at the meet brig edges, waAVING an 


Op ning for t button-! at the bend: that the ends of the braid 
it such bution loops wer pcrmathy ntly attached LO a button or like 
device, \“ hich was allixed to one sia of the body Ol the garinent, 
and that the button loop held the garment together by being but- 
toned Onto a button or like device , sewed LO the other side of the 
garment, and that, when in use, the braid forming the button loop 
rested under the button, and that such braids were made by Ina- 


LO2 It thus appears that, while suspender straps had been made 
of a round eord with the ends turned back and fastened to 
form loops, thy patent li provems nt Cc nisist Ss rf ii eord or strip of 
any fibrous mate rial Which is) mad {] it in any Way, bent Into ua 
loop and Ubiite 7 at Lhe inner ec lore Se ana eonnected in the ordinary 
way with the buckie by a folded piece of leather or other material ; 
and it further appears that button loops to fasten the two sides of a 
cloak or jacket Lore ther tad ber ! WHOL ln ft he salne Way, excep that 
one cnd was pernradly nth attached to a button or like device. 
Whether the suspender end is, as it is called by the defendant, 


cl double Use OL A Well-KNOWN Cloak loop, or is, as 1t 1s sud LO | C by 
7 ] ’ . . . 
thre prdaadnal tt. ith PPP PON ment u port absuspender end nade olf round 


i 
eord, it equally seems to me that the improvement is devoid of in- 
r . . ' ‘" , ] is ane sy’ = . > > ‘ oa : : 
Vontlon. PLlCHITLCia Py. eciiriner. or eed, Rep... 241. lo hake a Sij]s- 


pender end of flat cord in substantially the same way that suspen- 
der ends of round cord bad been made, and in substantially 
| Deo the same W LV ith Wiilet ihe but ton ends had bye 1) nade for 
the purpose of fastening or securing other articles of wear- 


chp put | than trousers, Is an exercise of the ordinary skill of the 


? ‘ | . * ] . + " . 4 i " } , 
house Wiie Ol the “Culuastress, | be connection of the end to the attucii- 
: +1 ' “> 4 bos I styeae tre } ] ‘tr ] 

Ing plece elves ho patentibie Character lo the loop, ihe attachment 


to the buckle is made In a customary well-known way. 
ade, Was not “new” in a 
pal htable sense, lt is UlNecessary loexamine the earnest ly disputed 
question OL priority of - Use, 

The bill is 
i. N. Dickerson and EF. N. Dickerson, Jr., for plaintiff; Edmund 
Wetmore and Wm. A. Jenner, for detendants. 


| ] ; 
; if , > ” “7, ’ ? >> % war } * * , 
As thie bil provetmel ~UY WEOTSOOCVeCT Ti 


. 7 
LIstLiIsSsed, 
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(Endorsed :) Cireuit court of the United States, southern distiict 

of New York. Shentfield vs. ash awanna Manu’f’e Co. and others. 

~§ Decision. Shipman, J. U.8.¢ uit court. Filed June 15, 1886. 
Timothy Grifhith, clerk. 


154 t a stated term of the circuit court of the United States 

of yr int ate for the scuthern district of New York, held at 

the United States court-rooms, in the post-oflice building, in the city 

' New York, on the 15th day of June, 1886, as of the April term. 
Present: Honorable Nathanie! Shipman, judge. 


ABRAHAM STENFIELD, Complainant, 


NASHAWANNUCK MANUFACTURING COMPANY, Defendant. J 


Tis cause having come on to be heard upon the bill of ecom- 

so int herein, the answer thereto of the defendant, The Nashawan- 

< uck Manufacturing Company, the replication ef th complainant 
to such answer, and the proof, oral, documentary, and written, taken 


and filed in suid Cuuse, ANd bla ne been argued by counsel for 
the respective parties : 


: 155 Now, therefore, on consideration thereof, 1t is— 
Ordered, adjudged, and deere. '. and the eourt doth hereby 
rder, adjudge, and decree. as follows | : 
That the complainant's said bill of complaint’ be, and the same 
hereby is, dismissed with costs to the defendant, to be taxed 
N. SHIPMAN, Judge. 
2 : 
Endorsed: U. S. cireuit court, southern distriet of New York. 
Abraham Shenfield vs. Nashawannuck M'f’e Co. Deeree. Wetmore 
and Jenner, sol’s for defendant, 206 Dowav, New York. Due and 
tine ly service of COP of within, with tice of settlement, is hereby 
admitted, June 15, 1SS6.) Dickerson & Dickerson. ‘To—— ’ 
att'vs: Please take notice the within isa capy of —. U.S. cireuit 
court. Filed June 17,1886. ‘Timothy Griilith, clerk 
“= 


156 Circuit Court of the United States, Southern District of New 


York. ie lquity. 


ABRAHAM SHENFIELD, Compl't & Appt, 


NASHAWANNUCK MANUFACTURING Company et al., Def'ts & Ap- 


r ] | °. . . — , ] Be ‘ ) Reid , 
lo the hon OT; ible Lune Sul reme ¢ ' ais Ai* ' iit i “LaLes: 
] ’ ] ** ] "| » ’ ] ® . : , ] ’ ] _ ‘ 
The appeal of Abraham ! 1 ii i La! ii) Mm) COMP MAMAN 
and appellant, respectiuliy “fFpoOWS La | thr aay of (ectober, 
| j . , me : } , hae } i ~~ | ' ' i } hy } of P 
1SS4. the above-named Abraham a wii Oo] com- 
| : . | . . ‘% . . . . , ; os + .* , 4 e ¥ *k 
plant In tine CITFCUlL Cr url iol Li . bimtl if ] New oO! 
avcainst the above-named defendants and appellees to enjoin and 


llees and each of them from 


retrain the said defendants and ap 
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infringing certain letters patent of the United States granted 
157 to said complainant and appellant, dated the 9th day of No- 

vember, 1875, and numbered 169,855, for a new and useful 
Improvement in suspender button straps, and also praying for an 
account of profits sud an assessment of damages arising from said 
Infringement; that a subpcena issued out of said circuit court and 
was duly served on the said defendants and appellees; that the said 
defendants duly appeared and duly filed their answer to said bill 
of complaint, to which the complainant and appellant filed a gen- 
eral replication. 

Whereupon such proceedings were had in the cause that on the 
17th day of June, 1S86, a final deeree was made and entered in said 
circuit court, wherein and whereby it was, In suvostance, ordered, 
adjudged, and decreed that the said bill of complaint be dismissed 
with costs to the defendants, to be taxed, and that thereafter the de- 
fendants’ costs were taxed at the sum of seven hundred and thirty 

dollars and fifty cents, and judgment entered theretor. 
los And your petitioner further shows that the said judgment 
and decree is, as he is advised, erroneous and ought to be re- 


versed, 
Wherefore this complainant and appellant appeals from the whole 
of said final decree of the said circuit court of the United States for 


the southern district of New York to the Supreme Court of the United 
States, and respecttully prays that the decree of the said circuit court 
ana the bill, answer, pleadings, depositions, evidence, and proceed- 
ings in the said cause may be sent to the Supreme Court of the 
United States without delay, and that the said Supreme Court will 
proceed to lear the suid cause anew, and that the said decree of the 
said circuit court and every part thereof may be reversed or such 
other deeree made as to the said Supreme Court shall scem meet 
and just. 
Dated New York, July 16, 1886. 
ABRAITIAM SHENFIELD, 
By DICKERSON & DICKERSON, 

Sol’s for Compl’t & Appellant. 


The foregoing appeal is hereby allowed. 
Dated July 16. TSS6 


W. J. WALLACE. 


Endorsed: “ United States circuit court, so. dist. of New York. in 
equity, Abraham Shentield, compl't & appellant, vs. Nashawannuek 
Mt yr Co. ef al., defendants and chp dy ye lees. Petition of ii} peal and 
allowance thereof. Dickerson & Dickerson, compl ts solicitors, Tem- 
Court, New York. Serviee of a copy of the witha rn petition of appeal 
Dated N. Y., July 16, 1S86. Wetmore & Jen- 


is lic reby admitted 
S. circuit court. Filed July 16, 1886. Timothy 


her, def ts’ sol’s. t 
Griflith, clerk. 
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160 Cireuit Court of the United States of America for the South- 
ern District of New York. in the Second Cireuit. 


ABRAHAM SHENFIELD, Complainant & Appellant, ) 
v's 
THe NASHAWANNUCK Manuractunine Co., Curis- | Bond for Dam- 
topher Mever, President; Geo. H. Newman, { ages and Costs. 
‘Treasure r, and E. Ie. Condee, Defendants and 


App llees, j 


Know all Poen aay thie = pre scnts that we, Abraham Shenfield, of the 
city of New York, in the State of New York, principal, and Jerome 
Bernheimer and Santerd Bernheimer, of the same city and State, as 
sureties, are held and firm bound unto the above-named defendants 
In the sum of fourteen hundred and sixty dollars, to be paid to the 

said defendants ; for the payment of which, well and truly to 
16] be made, we bind ourselves and each of us, our and each of 

our heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals and dated the 15th day of July, in the vear 
of our Lord one thousand eight hun’ red and eighty-six. 

Whereas the above-named Abraham Shenfield has prosecuted his 
appeal to the Supre me Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the judge of the eireuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above “Tide | Abraham Shi nfield shall prosecute his appeal Loe lect 
and answer all damages and costs if lhe shall fail to make his said 


appeal good, then this obligation shall be void ; otherwise the same 
shall be and remain in full ferce and virtue. 
ABRAHAM SHENFIELD. [Ls 
JEROME BERNHEIMER. ft. s. 
SANFORD BERNHEIMER. [. s 
162 Sealed and delivered and taken and acknowledged this 13th 


day Ol July, ISSh, bye fore me, as to Abraham Shi nifield and 
Jerome Bernheimer. 


JOHN A. SHIELDS, 


U.S. Commissioner. 


Sealed and delivered and taken and acknowledged this loth day 
of July, 1SS6, as to Sanford Bernheimer 
JOHN A. SHIELDS, 


Bi ‘ Commissioner, S. D of N. Y 


UwsItrep STATES OF AMERICA, 


Southern Dristri 4 of Ne i Yor/ , " 


Jerome Bernheimer, of 155 West Seventy-third St., New York 


city, being duly sworn, deposes and says that he is a freeholder and 


— a 


liabilities 


Sworn to this 15 


es) . ] f 
165 Approved as to 


suretics., 


_ 
a 


UNITED STATES O 
Now t} wt ] ) f ry f oft \, 


hola rill said ety, and an 
dred and sixty doll: 
ties. 


Sworn to before me this 


endorsed . Vol. —, page 


field, compl’t & appellant, 


by the ITonorable Will i 


euit court of the United 
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W hereas 
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( State ~ 


In equity, made in favor of 
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security required by 


\ Ou ATE thi rejore hereby 


iy 
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the premises. 


and householder in said city 
hundred and sixty dollars over and above all his just debts and 
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Lik Gay O 


ars over 


and appelles Bon 


trict of New York. to Na 
Christopher Meyer, president; Gr 


Abraham Shenfj 
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Wihnah, treasurer: 
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Court, at the citv of Washington, o1 
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is worth the sum of fourteen 


JEROME BERNIEIMER. 
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IN A. SHIELDS. 


KOLIN 


S. Commissioner, S, D). of N. ). 


amount and suflicieney of the 


W. J. WALLACE. 


‘ ? ; ? wae ’ ¥ j is ] . ’ ’ 4 sir +t ’ 
Sanford Bernheimer. of 72 West Fiftv-fifth street. New York eitv, 
: - | + + ** ; j . 41 a? io , | ] 8 « ] : 
being duly SWorh, G OSCsS ANU SAVS LEAL TI isa freeholde: and louse- 


rth the n hun- 


ve all his just debts and habil- 


“L1f}) (| POLE s 


SANFORD BERNUIEIMETR. 


vy of July, 1SS6. 
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! (2 itaws s. 


Abraham Shen- 
ic] if’a Co. et al., d'f'ts 
il. Approv d as to form and 


: . i i . } l, ‘ ‘ 4 
er, SOLS 107 delendahts all ap)- 


errs ryt? ; ry? 
» Wane LiL court 


WAnNnUCK \; | 


he bond is hereby admitted. 
r, def’ts’ sol’s. Filed this — 


ily 16,1886. ‘Timo- 


e judges of the cir- 
in and for the southern dis- 
| y Company, 
roe ll. Newman, treasurer: IE. 


’ 


) } : 

ateiv appealed to the Supreme 
| red in the elr- 
couthern district of New York, 


5 , . 
“ald UN@SHaAWADNUCK NIanufact- 
\ 1 Sol oe ' 7 
Mever, president; George H. 
} y " ; ] ] 1 | ‘ 
} if avent, and has filed the 


appear before the said Supreme 
second Monday of ¢ lctober, 
Ppertain to Justice to be done in 


THE NASHAWANNUCK MAN’F’G CO. ET AL. 93 


Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 16th day of July, in 
the year of our Lord one thousand eight hundred and eighty-six. 


W. J. WALLACE. 


Endorsed: Supreme Court of the United States. Abraham Shen- 
field, compl't and appellant, vs. Nashawannueck M’f’g Co. et al., de- 
fendants and appellees. Citation. Dickerson & Dickerson, com- 
plainant’s sol’s, Temple Court, New York. Service of a copy of the 
within citation is hereby admitted. Dated N. Y., July 16th, 1886. 
Wetmore & Jenner, def’ts’ sol’s. U.S. cireuit court. Filed July 

l6th, 1Ss6.) Timothy Griffith, clerk. 
166 [Endorsed:] Supreme Court U. S. 1889, October term. 
No. 177. Abraham Shenfield, app’l’t, vs. The Nashawannuck 
Man’f’g Co. et al. Agreed record. 

[Stamped:] Office Supreme Court U. S. Filed Feb. 3, 1890. 

James Il. McKenney, clerk. 


Supreme Court of the United States, 


NASHAWANNUCK MANU] 
TOPHER MEYER, Prestpes 
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BRIEF FOR APPELLANT. 
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Supreme Court of the Mnited States. 


OCTOBER TERM, 1890. 


No. 19. 


ee eee; a ee ee - 


ABRAHAM SHENFIELD, 
Appellant, 


Vs, 


THE NASHAWANNUCK MANU- 
FACTURING COMPANY e/ a. 


BRIEF FOR APPELLANT. 


This is a suit under a patent for suspender ends. 

In the Court below two defenses were raised to 
the patent: one, non-patentability upon the face of 
the patent, which the Court sustained; the other, an 
alleged prior use in Philadelphia by one Altmann 
upon which the Court did not pass, and which by 
consent of counsel has been eliminated from the 
present record so as to present to your Honors the 
simple question of patentability. 

The patent itself is to be found at page 56 of the 
record. It is for a suspender end constructed in a 
particular way. The claim of the patent is for a 
very narrow and strictly limited invention. It is 
for what may be called an article of manufacture, 
separate from the suspender itself; and it consists of 
two pieces of flat braid of sufficient length, bent 


9 


around to form loops at their middle, and the four 
ends brought together so as to be embraced in a 
bight or fold of leather. The inner adjacent edges 
_ of the folded braid are likewise to be attached to- 
gether, by sewing or otherwise, so as to form 
the loop of the  buttonhole. In the form 
shown the attaching leather which embraces the 
ends of the straps passes through a ring of metal, 
which ring of metal is in the form shown, hooked to 
the suspender by a hook forming part of the buckle. 
The claim of the patent is : 


“The suspender end inade of a flat cord or 
strip of fibrous material bent into a loop, laid 
‘* flat-wise, united at the inner edges 3 and 
‘connected to the attaching pieces d, as set 
** forth.” 


+s 


The flat looped ends, attached together at their 
inner edges, and the leather serving the double pur- 
pose of an attachment of those ends to the suspender 
proper and of a protector or cover for the raw edges 
of those ends, are as a structure entirely new so far 
as the records in this case show. The invention in 
this case is, of course, not of the broadest kind, but 
is one which has proved of great utility and been 
very generally adopted in the better classes of sus- 
penders. 

The patent itself sets out that suspender ends of 
leather or felt, jean and similar materials had been 
previously made with a hole cut for the button 
in the material. Likewise that suspender ends had 
been made of a round cord ‘* with the ends turned 
back and fastened to form loops, but this round cord 
is objectionable as it does not lie flat against the 
person or beneath the buttons.” 

In the corded end suspenders with whieh your 
Honors are no doubt familiar, the end of the cord 
was bent around to forma loop and fastened to itself, 

generally by a metallic fastening. The doubled 
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end was not taken up to the support of the sus- 
pender end, but a single part of the cord stretched 
from the button to such suppert. In addition to this 
acknowledgment in the patent, the articles shown in 
anticipation and which are nearest to the patent are, 
we believe, a crochetted single suspended end shown 
at page 86 of the record. This structure appears 
upon its face to be an exceedingly intricate one in its 
construction, and whether or not it is a feasible one 
to be made has not been testified to by any witness. 
In any event, it does not show any flat braid. It 
does not show any attaching piece embracing and 
protecting the doubled ends of said braid, and it does 
not show a suspender end within the meaning of the 
Shenfield patent at all. It simply shows the back 
strap of a suspender. 

Perhaps one or two pairs a year might be made 
by an industrious woman. 

There is also to be found at the foot of page 61 a 
stipulation on the part of the counsel in the case 
that what were known as frogs were old. These 
frogs are no doubt entirely familiar to your Honors, 
and were used upon outer garments, generally of 
fur, and consisted of a strip of flat braid bent to- 
gether to form a loop, and having the inner edges 
sometimes attached together, the rough ends of 
which were attached to the garment and were gen- 
erally concealed by a rosette sewed over them. 

These we believe to fairly represent the state of 
the art as presented in the record and in the court 
below, and with reference to them your Honors will 
have to decide the simple question of patentability 
of the invention, for there is no question of infringe- 
ment, the defendants’ article being practically that 
of the patent, the attaching of the inner edges being 
done by a metallic fastener instead of sewing. 

[ufringement was duly proved by Mr. Serrell (fol. 
11) and is undenied by any witness. It is likewise to 
he observed that patentability has been denied by no 
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witness in this case, nor has any anticipation of the 
patent been alleged by any witness. 


HISTORY OF THE PATENT. 


Upon the question of patentability, the history of 
the patent will shed some light. In the first place, 
the question of patentability was fought out before 
the Examiner in the usual way, the patent having 
been rejected when applied for broadly for a doubled 
loop (p. 65), and allowed when the claim was limited 
to the specific structure now before your Honors (p. 
66). Thereafter, a very extensive interference was 
fought between Shenfield, and Schirmer and Betts, 
the record in interference being offered in evidence 
at folio 76; the printing of this record having been 
waived (fol. 79). This Schirmer and Betts interfer- 
ence, fought through the courts of the Patent Office 
as it was, gives an additional presumption of validity 
to the patent over that which the patent has from 
its issue alone, for in the interference the applica- 
tions come before a different set of judges than those 
in the examination rooms, and if at any time the 
Board of Examiners or the Commissioner discovers 
that the invention is upon its face lacking in patent- 
able novelty, a direction will be made to the Exam- 
iner to refuse the issue of the patent. 

After the Shenfield patent issued, and subsequent 
to tue the Schirmer and Betts interference, a suit 
was commenced against Schirmer and Betts under 
the present patent, which was brought to hearing 
before his Honor Judge Wallace in 1884, and decided 
by him (21 Federal Reporter, 241), holding, in sub- 
stance, that the defendants did not infringe in that 
case, because their ends were not made of flat braid 
bent around, but braided cords braided together into 
the end and forming an integral portion above the 
buttonhole, which his Honor held to be a different 
invention from that of the patent. — 
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Thereafter, and upon that decision, a motion 
for injunction was brought against the defend- 
ants in the present suit before his Honor Judge 
Wallace, and was opposed by Mr. Wetmore, 
who was supported by Mr. Henry L. Brevoort as 
his expert, and numerous witnesses as to facts. 
After a full argument, the defendants were enjoined 
(fol. 85). Thereafter, the defendants amended their 
answer (fol. 99), and a motion to vacate the prelim- 
inary injunction was made, and again fully argued 
before Judge Wallace and denied by him (fol. 88). 

We have here a plain decision by his Honor Judge 
Wallace confirming the patentability of the Shen- 
field patent as against the same defendants, and the 
same counsel now before your Honors. 

The present suit, however, came on to be heard 
before Judge Shipman, and the invention was held 
by him not to be patentable, in view of the fact that 
a round cord had been used in suspender ends, and 
in view of the fact that frogs were old for fastening 
garments (fol. 152). His Honor, however, could not 
find, nor can your Honors find, that the specific 
combination claimed in the claim was old in any 
art. A piece of leather was old; flat braid was old. 
Flat braid had been looped to form a buttonhole. 
A suspender end made of a piece of round cord hav- 
ing the ends doubled around and attached to the 
standing part of the cord was old. And from those 
facts Judge Shipman held that there was no inven- 
tion in the patent in controversy. 


THE GENERAL USE. 


Though the general use of,a patented article after 
a patent is, of course, not conclusive on the question 
of patentability, it has frequently been held by your 
Honors to be persuasive in that direction. 

The ends of the patent are not classed with the 
cheapest grade of suspender ends, such as those 


6 


made of leather, but with the more expensive kinds 
of which a great variety was known, and these ends 
have been very largely displaced by the ends of the 
patent, the testimony showing that in some in- 
stances at least as much as fifty per cent. of the en- 
tire business of certain houses was in selling these 
patented ends. 

As to the advantages of this end, Mr. Bernheimer 
testifies that among them was to be found its beauty, 
durability, neatness, ease to get on the button, and 
that it lavs flat against the garment (fol. 70). 

And again, Mr. Maidhof, an experienced sus- 
pender expert, testifies that among the advantages 
were to be found *‘ durability; and you could put it on 
much easier than you could leather. It was softer 
to the touch ” ((). 13, fol. 35). 

The complainants in the suit proved that, com- 
mencing in 1875, when their business commenced 
with less than two thousand dozen suspenders, it 
had increased up to 1885, notwithstanding numerous 
infringements, to a sale of about 54,000 dozen sus- 
penders, amounting in the years from 1875 to 1886 
to 3,156,728 pairs of suspenders (p. 50). This state- 
ment shows certainly a wonderful sale of this 
patented improvement. 

Mr. Brown, the representative of Bates, Reed «& 
Cooley, testifies that he represented one of the 


largest houses in New York; that these braided, or. 


silk ends, as they are generally called, were very 
well received from the start; took a leading position 
in his line of suspenders, and that ‘I think that in- 
side of a year nearly half of my suspender trade was 
on silk cord ends” (fol. 14). 

Mr. W. W. Taylor, who carries on business for 
himself, testifies that the Shentield ends were re- 
ceived very favorably, and were to a large extent 
preferred by the trade to the other kinds of sus- 
pender ends on the market (fol. 16), and that there 
has been a large demand in the trade for them (fol. 
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16), and that one reason of their great demand was 
because of their great durability ((. 12, fol. 16). Mr. 
Taylor's business amounts to from 25,000 to 30,000 
dozen suspenders annually (fol. 19). 

Mr. Oppenheimer, a wholesale dealer in gentle- 
men’s furnishing goods, of the firm of Neustadter 
Bros., testifies that these ends ‘* were a success from 
the start,” and have driven out, if uot entirely, very 
much the other makes of fine suspenders in our 
market, and that they were given the preference at 
the same price over other suspenders (fol. 22), and 
he further testifies that from a certain price upward 
his firm always gives the braided end the preference 
(fol. 26). 

Mr. Kauffer testifies that he is connected with the 
business of Oberndorfer & Co.: that the patented 
ends were very favorably received by the trade, and 
that ‘‘they have displaced and been preferred to 
other kinds of suspender ends, particularly those of 
the better class,” and that he sells of the better class 
of suspenders fully nine tenths of the braided ends 
(fol. 28), and that because they are *‘ neat and very 
strong, stronger than any other end in use,” and 
that a good many of his customers will not buy any 
other ends (Q. 15). | 

Mr. Maidhof testifies that he has general charge 
of the business of the American Suspender Com- 
pany, which is probably the largest suspender busi- 
ness in the United States, certainly is only second to 
the defendants. He states that the braided end 
was very favorably received by the trade (fol. 34), 
and that by reason of this braided end the National 
Suspender Company became decided competitors in 
the suspender business; and he also heard through 
the trade that the end was-a good thing in the way 
of not soiling the shirt (fol. 35) and had the other 
advantages previously referred to. 

Mr. Bramhall, representing the very extensive 
firm of Robert K. Davies & Co., testifies that the 


Ss 


braided end was received as a novelty, and very 
favorably, and that it acquired ‘‘a reputation as 
being a good and practical end. It has acquired a 
great reputation. Met with large sales,” and that 
this end ‘displaced many others of the better grade 
of suspenders,” and that by reason of this end the 
National Suspender Company (practically the com- 
plainant in the present suit) became formidable 
rivals (fol. 41), and that his house sold of the better 
class of suspenders about 50 per cent. of the braided 
end (fol. 47). 

Mr. Marcus testifies that he is in the suspender 
business and familiar with it; that the braided end 
was looked upon very favorably, and was a good 
wearing and lasting end, and that it affected the 
sale of other suspenders; and was very much better 
than any other end produced (fol. 51). 

Mr. Bernheimer testifies that in the business of 
the National Suspender Company, ‘‘In the higher 
‘‘ grades of suspenders, I think it fully decreased 
‘* the sales of the other ends three-quarter. I mean 
‘* by decreasing the sales of the other ends, we sold 
‘* fewer suspenders than before of the better grade, 
‘‘ which were provided with web ends, leather ends, 
‘* or cloth ends. 

‘*(). 12. As 1 understand you, then, suspenders 
‘* provided with the loop braid ends took the place 
‘‘of suspenders provided with the other ends; is 
‘* that correct? 

‘* A. Exactly so. 

‘*(). 13. Please to state how this looped braid end 
of the National Suspender Company was received 
by the trade? 

‘* A. With very great favor; and, as I said before, 
‘‘our business was materially increased thereby ” 
(p. 46). 

Mr. Bernheimer likewise testifies that these ends 
especially affected the sale of the higher grades of 
goods (fol. 69). 
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Mr. Mesick, a salesman of the National Suspender 
Company, testifies that the trade looked upon these 
ends as being one of the best things that was 
ever shown in the market as a suspender end, and 
that of the better class of goods, he judged, from 
tifty to seventy-five per cent. were of the class refer- 
red to in the patent (fol. 81). 

To all this evidence defendants make but two 
replies. They show that some of the ends classed 
as silk braided ends were of the kind shown in 
Fig. 2 (p. 58 of the Record), in which the sides of 
the braid, instead of being parallel all the way down, 
was doubled over at the end. Certainly the force of 
the argument is in no way affected by that fact. 
These ends are as much within the patent as those 
with parallel sides. 

In the second place, they show that in the total 
sales of two houses, namely, H. B. Claflin & Co. 
and Teft, Weller & Co., the proportion of braided 
ends to the total ends was small. _Thése houses 
were general importers and sellers of all kinds of 
ends, and comparison was made with a cheaper 
grade of goods, with which the silk ends did not 
come into competition. 

Mr. Candee, the manager of the defendants, like- 
wise testitied that in his business the braided ends 
formed but a small proportion. 

Certainly, this evidence is not material, and in no 
way meets the evidence given for the complainant 
showing general utility and adoption. 

The evidence is undisputed that in the higher class 
of suspenders the proportion of the patented ends 
sold to the total product has been about 50 per cent. ; 
and it is no argument to say that they are but a 
small per cent. of the total number of suspenders of 
all grades sold. Suspenders are made and sold at 
wholesale at a few cents a pair. With them, of 
course, the braided ends never come into compe- 
tition; and it is no argument to say that of the total 
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number of ends the braided ends form but a small 
percentage. It is as though a man had made an 
improvement in a four-in-hand coach, and the proof 
was that in that class of coaches the patented ones 
had been adopted to a very large extent, and that 
argument was attempted to be answered by show- 
ing that of all the vehicles in the world, wheel- 
barrows and grocery carts and what not, the per 
cent. of the patented vehicles was exceedingly 
small. The answer totally fails. 


LP ATENTABILITY. 


There is no question which counsel in patent 
causes are called upon to present and which involves 
so much difficulty as the question of what does or 
what does not constitute invention. It is not one of 
the defenses especially pointed out in the statute, 
and for a long while that which was new and useful 
was considered patentable. Under the present 
decision of your Honors, in addition to novelty and 
utility, there is required in order to sustain a patent, 
the exercise of that intuitive faculty called inven- 
tion as distinguished from mechanical skill. These 
decisions have made the burden of sustaining a 
patent heavier for the patentee than was the case 
before. But, at the same time, in almost all the 
cases in which this defense has prevailed, there has 
been in the structure patented a lack of legitimate 
combination ; that is, a lack of that interaction of 
the parts in which, each affecting the operation of 
one or more of the others, the whole unite in the 
carrying out of the desired result. 

In the present case that argument cannot be 
made. The three parts of the combination, the two 
looped ends and the leather cap, are all combined 
most intimately. The cap both supports the 
looped portions of the end and simultaneously pro- 
tects and conceals the rough edges, preventing the 


11 


same from raveling, and making a more sightly 
product. The ends themselves balance each other 
in their support, as the arms of a scale balances 
around its pivot. The end differs radically from 
that form of end in which a hole was cut in a fabric 
and the support of the button was upon the filling 
threads held in position only by friction. 

In the present structure the strength of the 
buttonhole, which is the wearing part, is the entire 
strength of the longitudinal threads. The flat braid 
in combination, especially with the small flat button 
generally used in connection with suspenders, per- 
forms there a most desirable function, affording a 
very great strength of braid at the point where it is 
most desired, at the same time not tending to force 
the button from its supporting threads. The flatness 
of the braid at the upper cnds enables it to be 
inserted bet weel the two sides oft the leather, and to 
be firmly attached — there, without an undue 
thickening of the support at that end. While, 
at the same time, the raw ends of the braid are 
protected and covered and prevented from raveling 
by the leather cap, and this is a very important part 
of the invention, for in the previous forms of sus- 
pender end, where a woven fabric was employed, 
the raw end was generally required to be bound by 
some separate and more or less expensive device to 
prevent its raveling, while this device at the same 
time performed no other or further function than 
the mere protection of the end of the fabric, not 
aiding in the support. The material of which the 
end is formed is durable, attractive to the eye, and 
not liable to stain the garment or person of the 
wearer when affected by the moisture of the body, 
a condition not existing in‘the exterior frogs used 
upon garments. It is capable, likewise, of orna- 
mentation, and of being made in various colors and 
shades of color. 

The fact remains, whatever the argument upon 
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the question of patentability may be, that until the 
patent of Shenfield, these ends were entirely un- 
known. That as soon as they were patented and 
introduced they became known everywhere where 
high-class suspenders were used. "They are to-day a 
matter of such common notoriety that your Honors 
ave, no doubt, individually informed that they can 
be found in every shop dealing in that class of goods 
in the United States: and yet not one was known 
before the Shentield patent. The number of goods 
shown in the reports before your Honors as made 
under this patent is but small in proportion to the 
number now used since the right to an injunction 
has been refused by Judge Shipman. Certainly, 
this fact must have some weight on the considera- 
tion of the question of patentable novelty. 

How easy it is to say, when a thing is done, that 
if might readily have been done. Kspecially is this 
true of simple articles; and yet they are frequently 
the very last ones to be made in the advance of the 
arts. ‘There was no great mental effort in the pro- 
duction of the child’s toy of the ball and elastic cord, 
and yet we all know how, when made, it reached, al- 
most immediately, an enormous sale. A man might 
readily say elastics were known, balls were known, 
and that there was no mental effort whatever re- 
quired in making that combination. 

A hungry man will generally eat: and if a hungry 
man when = supplied with food, promptly and 
thoroughly consumes it, it should require a very 
forcible argument to prove that he always had 
had the food before, but simply had not desired to 
eat. 

The question of invention in any individual case 
is one very difticult to reason about under the 
present decisions. There is no criterion, excepting 
the individual Judge, and if the eriterion is to be the 
belief of that individual Judge as to whether he 
could have made a patented thing if the necessity 
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had been presented to him, then, obviously, it is 
for the interest of patentees to have unintelligent 
men upon the bench. But when his Honor Judge 
Wallace, under circumstances in which every in- 
tendment was against the patent, granted and re- 
affirmed a preliminary injunction against the present 
defendants and against the present counsel, we have 
2 right to say to your Honors that the argument 
against patentability should be very strong and con- 
clusive in order to prevail. 

In citing some of the cases referring to the question 
of invention, I make mention first of your Honors’ 
decision in Smith vs. Goodyear Dental Vulcanite 
Company (93 U. S., 495), where vour Honors say 
with approval: 


‘* Webster on the subject matter of patents 
‘*(page 30), says: ‘The utility of the change, 
‘* * as ascertained by its consequences, is the real 
‘* * practical test of the sufticiency of an inven- 
‘ *tion; and since the one cannot exist without 
‘* * proof of the existence of the other, the exist- 
‘** ence of the one may be presumed on proof 
‘*of the existence of the other. Where 
‘** the utility is proved to exist in any degree, 
‘* © a sufficiency of invention to support the pat- 
‘** ent must be presumed.’ ” 


Then, in the Circuit Court cases, | may call your 
Honors’ attention to the case of Thayer vs. Spauld- 
ing (26 Federal Reporter, 66), relating to base ball 
masks, decided by Judge Blodgett. In that case a 
mask was the subject of the patent ; the mask being 
intended to protect the face of the player against 
the flying ball. The mask was in substance only 
the thing known before as a fencing mask, but it 
had this difference, at the upper and lower ends of 
the mask were pads adapted to rest against the face 
of the player—against the forehead and against the 
chin. Such pads had been used in connection with 
fencing masks in a very limited way. The Judge 
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discusses the question of invention quite fully and 
he says : 


“The old fencing mask offered in evidence 
“shows no head-rest, and as Thaver seems to 
‘* have been, from the evidence, the first in the 
‘art to show a rest for the forehead in a mask 
‘intended to protect the face, it seems to me 


4 
‘‘ that he had a right to cover and does cover by | 
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‘‘ his patent the forehead-rest broadly and not 

‘* the special means by which he fixed it to the 

wires of the cage. 

‘* What I have said about the forehead-rest 

** of the two devices will apply to the chin-rest. 

‘* Thayer's chin-rest is supported in place by 

‘bracing wires, attached to the front wire or 

“frame of the cage; while the defendant’s 

‘is supported by being attached to the side 

‘wire. But, as both the defendant’s head and 

‘* chin rests perform the same function as that 

' performed 7 the same elements in the patent 

‘‘ and no other, they must be treated as equiva- 

‘**lents for the rests covered by the patent. “4 
‘* As to the second point made, that this de- | 

‘vice is nothing but the old fencing mask, 

‘‘ there seems to be a patentable difference be- 

‘“tween the two devices, in the use to which 

‘* they were to be applied, and also in the ele- | 

‘“ments of which they were necessarily com- 

‘posed. The fencing mask required no head- : 

‘rest, and no such chin-rest as was required 

‘for a base ball mask. In some respects it 

‘*may be said that the devices are analogous in 

their use, but there seems to me to be enough 

‘* difference between them to make that differ- 

‘fence patentable. The first claim of the pat- j 

‘‘ent is for the combination of the face guard, « 

‘* and the forehead and chin rests; and the sec- . 

ond claim is for the open cage provided with 

a forehead-rest. The fencing mask did not ‘ 

show these rests in any form and they were 

not required for that purpose. 

* It is urged that the fencing mask shows a 

chin-rest, but it is in fact a mere pad evi- 

dently to prevent abrasion of the chin by the 

wire frame.” 
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Again, I refer to the case of Strauss vs. Avng, a 
very elaborate and important case, decided by Judge 
Blatchford, in 18 Blatchford, ss. In that case all 
that was done was fora man to put a rivet in the 
corner of a pocket. Pockets before that time had 
been fast--ned with pieces of leather, had been fast- 
ened by sewing, had been fastened by all kinds of 
attaching pieces at the corner. Rivets were well 
known for fastening articles of wearing apparel 
even; they were used in coats, but they never had 
been used in that particular position. No rivet had 
ever been used at the corner of a pocket to strengthen 
the pocket and improve it at that poidt. Judge 
Blatchford says: 


“On the point that there is no invention in 
‘‘the thing patented, the defendants contend 
‘that the want of patentability consists in the 
‘fact that the invention is nothing more than 
‘the employment at the corners of a pocket 
* opening of the old and well known rivet; and 
‘that no new function is performed by the 
‘rivet in that place from what is performed by 
“it in any other place. The invention 1s 
‘claimed as an improvement in the pocket 
‘opening of a garment which has a pocket 
‘opening. It does not extend to anything but 
‘a pocket opening.” 


Then | refer vour Honors to the case of Lindsay 
vs. Slevn, a very important case, reported in’ the 
l0th Federal Reporter, “¢s,-—the sleeve supporter 
case. | am citing, so far as may be, cases in rela- 
tion to garments, and cases analogous to the pres- 
eut one. This case was on a patent for a sleeve 
supporter, which consisted just in this: In putting 
at two ends of a band, a spring clasp, a_ biting 
clasp, to hold up the sleeve. That was all there 
was to it. There were the greatest variety of 
sleeve supporters which had hooks mn them and 
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which had biting devices of various kinds, but not 
two-spring biting devices ; and there was patented 
before the date of this patent a sleeve supporter 
which had a hook at one end and a spring clasp at the 
other; identically the thing of the patent, but it had 
the clasp only at one end. The invention consisted 
in putting the spring clasp at both ends of the strap 
—that and that only. Clasps at both ends of a 
strap were old. A spring clasp and another kind of 
a clasp at the two ends of a strap were old. The in- 
vention consisted simply in that. When I say to 
your Honors that the case was thoroughly contested, 
several times over on different aspects, before Judge 
Blatchford, and Judge Blatchford finally sustained 
that patent in an elaborate opinion, your Honors 
will believe that the question of invention was pretty 
thoroughly presented to him. 

Again, the case of Bogart vs. Hinds, 26 Fed. Rep., 
149. This case-was for an improvement in appa- 
ratus for lighting a gas jet by introducing a current 
of electricity, and the claim was this: 


‘ An insulated gas-burner having its insulated 
‘section of or from glass or similar vitreous 
‘* material, substantially as and for the purpose 
‘* specified.” 


It was one of these little burners which are to be 
lighted at the tip by electricity. A current is led 
there from a distant source and the lighting is done; 
the wires being insulated upon the burner tip. The 
invention consisted simply in insulating the wire 
by means of the glass of the burner itself. That is 
what the invention was, and that was what the 
claim was. The Judge says: 


‘*The patentee was not the first to discover 
‘* the peculiar value of such material for insu- 
‘lating purposes in gas-burners intended for 
‘use in electric gas-lhghting apparatus, and the 
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‘novelty of the claim would be negatived by 
‘the patent to Bean and Mumler of June 4, 
‘¢ 1867, and the patent to Barbarin of June 1, 
‘© 1869. On the other hand, upon correct prin- 
‘* ciples of construction, the claim should not be 
‘* limited to an insulated burner having all the 
‘* details of construction which are described in 
‘‘the specification of the patent. The second 
‘‘claim of the patent makes various details of 
‘* construction constituents of the claim. Clearly 
‘‘ these details are not to be incorporated into 
‘‘ the comprehensive language of the first claim. 
‘* Such a construction, in view of the prior state 
‘of the art, would also unduly narrow the 
‘* scope of the real invention of the patentee. 
‘‘The essential novelty of the patentee’s in- 
‘vention consists in selecting an appropriate 
‘‘ insulating material, and making from it the 
‘‘ upper part of a gas-burner which will serve 
‘‘ both to support and insulate the electrical 
‘* conductors, and as a gas-way from the gas- 
‘* pipe to the place where the spark is communi- 
‘* cated to the gas. The patent to Arnold and 
‘‘ Irving, of March 12, 1867, shows an entire 
‘‘ vas-burner made of substantially the same 
‘‘ material as that employed by the patentees. 
‘* This gas-burner, however, was men with no 
‘* thought of its utility for insulating purposes in 
‘‘an electric lighting system. It was an ordi. 
‘nary gas-burner. Other inventors had in- 
‘‘serted insulating material in the electric 
‘lighting burners, employing independent. in- 
‘‘sulators and independent insulated sections. 


-** By substituting a burner similar to that of 


‘* Arnold and Irving, and making a slight modi- 
‘* fication in its exterior construction, so as to 
‘form a shoulder 5 which the electrical 
‘*conductors could be firmly and_ securely 
‘* fastened, the patentee was enabled to dispense 
‘‘ with the complicated parts employed by those 
‘‘ who preceded him, .and made a simple, com- 
‘* pact, and efficient burner, which would serve 
‘‘ both as an insulator for the conductors, a gas- 
‘‘ way for the metal pipe to the point of igni- 
‘tion, and a firm support for the conductors.” 


Is 


Blatchford, in Strong vs. Noble, 6 Blatchford, 477. 
This is somewhat an early case in regard to whips. 
| read the head-note, which is the statement of the 
decision, and in substance correct : 


“The invention covered by Letters Patent 

‘“ vranted to Henry A. Strong and Edmund F. 
‘* Woodbury, December 18, 1866, for an ‘ Ilm- 
‘‘ provement in whips,” on the invention of 
‘* Woodbury is a patentable invention. 
* Although a tubular knit fabric was old, and 
although a whip was old, and although the idea 
of covering a whip and a whip-handle with 
something was old, the application, in the 
manner shown in that patent, of such a knit 
abric to the covering of a whip, ‘to produce a 
whip or a whip-handle covered with such a 
fabric, substantially as described in_ that 
patent, was not merely applying such knit 
fabric to a new use, in the sense in which, in 
‘the law of patents, the mere application of 
an old article to a new use is held not to be 
‘* the subject of a patent.” 


l find no case which seems to me to be a more 
satisfactory statement of the law than the decision 
by Judge Shipman and Judge Coxe in Celluloid 
Manufacturing Company vs. Chrolithion Collar and 
Cuff Company, 25 Fed. Rep., 452. 

The patent in that suit was for the application of 
the celluloid fabric to that particular use. The 

Court say: 


* What they did in the adaptation of this new 
and untried material to a fabric which can be 
used for collars and cuffs, required, in our 
judgment, the exercise of the inventive faculty, 
‘and not mechanical skill merely. 

It was, to use the language of the Supreme 
‘Court in Smith 7. Goodyear, 05 UL S, 4a 
“new fabric, ‘differing from all that had pre- 
** “ceded it, not simply in degree of usefulness 
* Sand excellence, but differing in kind, having 
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‘“ “new uses and purposes.’ We do not regard 
‘‘ this as a great invention, but we do consider 
it a very useful one. The patentees supplied 
. een need. They made what men wanted. 
‘ They produced what had not been produced 
‘before, and they should not be deprived 
“of the fruits of their invention by 
“the vague and general language and 
“nebulous claims of the foreign patents re- 
“lied on. To use again a well-worn simile: A 
‘‘ company of sportsmen enter a copse in search 
‘‘of game. A bird arises, seen plainly by a few; 
‘the others catch but a passing glimpse. 
‘* Several shots are fired, some wide of the mark, 
‘ others dangerously close. The pursuit begins, 
‘‘and continues with varying fortune. The 
coveted bird is wounded by one of the sports- 
‘“men, and is almost within the grasp of an- 
‘* other ; but he alone who finally brings down 
‘‘ the game is entitled to place it in his pouch. 
‘* The motion must be denied.” 


a 
~~ 


I quote ukewise the case of Palmer vs. Johnston, 
34 Fed. Rep. 337, in which Judge Wallace says: 


‘Cowell's improvement was a very simple 
one, and if Is easy to assert now that any com- 
“petent mechanic in that department of in- 
“dustry could have made it by the exercise 
“of ordinary mechanical skill. Indeed, it 
** Seems surprising now that no one had made 
“it: but no one had, although many kinds of 
* pullev boxes had been made, and some had 
‘been patented; and as soon as this one was 
“made and introduced its advantages were 
‘manifest, and it commended itself to the pub- 
‘lie as a practical and desirable device, and a 
* better one than those which had preceded it. 
“ These circumstances afford a safer criterion 
‘of inventive novelty than any subsequent 
‘opinion of an expert or intuition of a judge. 
‘The defendant has appropriated the inven- 
‘tion of the Cowell patent, and a decree is 
* therefore ordered for an Injunction and an 
* accounting,” 


** 
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It is again a noticeable fact in this case that, the 
defendants have chosen to call no witness to show 
that the thing of the patent was old or did not in- 
volve invention. 

Now it may be a question as to whether, when 
that defense is to be pressed, some evidence should 
not be presented in support of it. In this case, at 
least, all the testimony and all the presumption is in 
favor of the patent. 


In view of the foregoing facts, we respectfully 
urge that the decree at Circuit was erroneous. 


Ki. N. DICKERSON, 
For Appellant. 
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This is an appeal from a decree of the Cireuit Court 
of the United States for the Southern District of New 


: y, York dismissing the bill of complaint of the appellant 
id with costs. 
IN The suit was brought for infringement of United 


States Letters Patent granted to Abraham Shenfield, 

the appellant, dated November 9th, 1875, No. 160,855, 

y' for an improvement in suspender button straps, and was 
heard upon the pleadings and proofs. 

aL eee fi al a 

The suspender-end described in the specification is 

‘* made of a double flattened cord or strip bent around 

; ‘into a loop and united together, leaving sufficient of 

s ff ‘the loop open to form the button-hole. At the other 

‘end the suspender-end is united to a buckle or clasp 


~) 


“ by a loop or iolded piece of leather or other material 
“ stitched to the suspender-end.” ‘The drawing shows 
the Jatter method of attachment, 7 ¢., the braid is 
united to a folded plece of leather or cloth. 

The claim is * the suspender-end made of a flat cord 
~ oF strip of fibrous material, bent into a loop, laid tlat- 
“wise, united at the inner edges 3, and connected to 
© the attaching-pieces /, as set forth.” 

The specification and drawings are found at page 56, 
of the record. 

The suspender-end, claimed to infringe the patent, 
was tlso meade of donble-flattened cord or strip, bent 
around into a loop and united together at the inner edges, 
leaving sufficient of the loop to form the buttonhole, 
and connected to an attaching piece similar to «/, but 
the inner edges were united I sewing the edyves of the 
braid together at intervals, and, in addition, a metal pin 
was thrust through the braid immediately above the 
buttonhole and the ends of the pin were folded back 
and clincheél, 

See Complainant's Exhibit Defendants’ Sus- 
pender, p. 6. 


The principal question is whether appellant’s patent 
describes and claims a patentable invention, and 
the respondents urge that the patent is void because 
the thing described and claimed is without patentable 
novelty. 


l. The specification itself states, respecting the prior 
state of the art. as follows: 

gh Suspender-ends have heen made of leather, felt, jean 
‘and similar material, with the buttonhole cut in the 
‘same, and in most instances the materials have been 
‘pasted together, in addition to lines of stitching sur- 
‘rounding the buttonhole.” 

* Suspender-ends have also been made of a round 


“cord, with the ends turned back and fastened to form 
‘ loops ; but this round cord is objectionable, as it 
‘does not lie flat against the person or beneath the 
* the buttons.” 


2. Trrespective of this admission made in the speci- 
fication, it is undisputed that suspender-ends had been 
made of flat material and the advantage of flatness was 
well understood. 

See the Patent to Flagg, dated November 25th, 1873, 
page 75 of the Record. 

Patent to Cantield, dated December 16th, 1862, page 
72 of the Reeord. 

Patent to Hotchkiss, dated 1854, page 72 of the 


I rec re | , 


3. Suspender-ends had also been made of flat ma- 
terial, the Inner edges of which were united by stitch- 
ing just above the buttonhole and so as to form the 
buttonhole (see patent to Hotel kiss, dated 1854, page 


72 of the Reeord). 


t. Suspender-ends had also been made by folding a 
piece of cord so as to form a loop ana uniting the inner 
edges by a clamp just above the buttonhole and so as 
to form the buttonhole (see the patent to Hotchkiss, 
dated 1851, page 70 of the Record). 


5. It was also common to unite the suspender-end to 
attaching pieces of leather or cloth. Illustrations of 
this are seen in the Briggs patent of 1848 (page 69 of 
the Record), and the Canfield patent of 1862. 


6. It was also admitted ip. 61, Record) that “ prior 
“to the vear 1870 there had frequently been publicly 
‘used in the manufacture and wearing of cloaks and 
‘jackets button-loops formed of flat braid bent edge- 
“wise upon itself and sewed together at the meeting 


ee 


edges, leaving an opening for the buttonhole at the 
“ bend; that the ends of the braid in such button-loops 
“ were permanently attached to a button or like device 
“which was affixed to one side of the body of the 
“ garment, and that the button-loop held the garment 
- together hy being buttoned on to a button or like 
“ device sewed to the other side of the garment, and 
“that when in use the braid forming the button-loop 
* rested under the button, and that such braids were 
“made by machinery.” 

7. There were also in the art towel-loops, such as 
were shown in‘ Harper's Bazaar,” 1868. These were 
crocheted of fine cotton, as shown in the illustration 


anil deseribed at page 2, Record. 


S. There Wits also shown ana deseribed 11) a Harper's 
Bazaar,’ in L871, a crocheted suspender end united at 
the inner edges just above the buttonhole and attached 
to a crocheted attaching piece (see page S86, Record). 

It thus appears that every part of the Shentield 
suspender-end was old and that the different parts had 
been assembled tovether just its he assembled them and 
for the sithie Purpose. 

A suspender-end is) merely a button-loop, and 
whether the loop surrounds or buttons onto a button 
upon the trousers, or buttons onto a button upon i 
cloak or on to a nail from which a towel may hang; in 
each case the function of the thing is the same, and is 
performed in the same way. 


The suspender-end ol the Shentield patent 1S merely 


it button-loop formed of tlat braid ‘cord or “ other 


filbrous material) ir it ec hore Wise tpn ite lf ancl sewed 


tovether at the meetingsedves, leaving an opening for 


the buttonhole at the bend ~~ which is exactly what had 
been commonly used in cloaks and jackets. To attach 


such loops to a pair of suspenders to be still used as 
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button-loops is scarcely a case of “double use.” It is 
the identical use. 

To connect such loops with the suspenders through 
the intervention of an “attaching-piece ” did not give to 
the loops when thus connected with the suspenders 
patentable quality, which was lacking before. The 
loops when connected with cloaks and garments had 
commonly been connected to the garment through the 
intervention of a button used as an attaching-piece ; 
that is, th ends of the loop were attached to a button, 
which latter was attached to the garment, thereby 
securing and concealing, by the button attaching-piece, 
the ravelled ends of the braid, leaving the loop end 
free. This was, in substance, the attaching-piece of 
the Shenfield patent, which is not confined to any 
special form or appearance ¢ but the attaching-piece of 
the Shenfield porte nt was in form and tppearance old. 
The Briggs patent of 1848 (page 69, Reeord), and the 
Cantield patent of 1862 (page 73, Record), show exactly 
the attaching-piece of the Shenfield patent, and used 
exactly its Shentfield deseribes it. There Was ho inven- 
tion in substituting the old Briges attaching-piece for 
the button-attaching-piece of the old cloak button-loop. 

The Shenfield suspender-end is also exactly found in 
the crocheted suspender-end shown in “ Harpers 
Bazaar” of July 22d, 1871 (page 86, Reeord). 

This illustration shows and deseribes a thing intended 
to be used as a suspen r-end., 

[t is made of a “ flat strip of fibrous material,” and is 
bent into a loop, laid flatwise,” the inner edges are 
united and the end is connected to an attaching piece, 
as in the Shenfield claim. 

It is of no echsequence that the bending into loop 
form is clone in the course of constructing the flat strip. 
The result is the same, however it is made. 

Thompson vs. Boisselier, 114 U.S., 1. 
Vinton vs. Hanulton, 104, 485. .  ,, 
Hall vs. MacNeale, 107, 90. se 
Burt vs. Evory, 133 U.S., 34%. 


) 


In Vinton vs. Hamilton, where a cupola furnace be- 
ing old, and a einder notch being old, and the use of 
the cinder notch to draw off cinders from a blast fur- 
nace being old, and the cinder notch, in drawing off the 
cinder froma cupola furnace, performing the same 
function as in the blast furnace, it was held that the 
upplication of the cinder notch to the cupola furnace 
would occar to any practical man,and there was nothing 
patentable in such application. In Hall vs. MacNeale, 
1O7 U.S., 90, a cored conical bolt, in a safe witha 
screw-thread on it having existed before, and also a 
solid conical bolt, it was held to be no invention to add 
the serew-thread to the solid conical bolt. 

In Burt vs. Evory the Court held, in conformity to 
the authorities, that the combination of old devices iD n 
new article without producing any new mode of oper- 
ation Is not an invention. 

As seen, the Shenfield suspender-end is not even so 
high in the scale of invention as the combination of old 
devices in a new article. The old button-loop used to 
fasten cloaks, had every element including the at- 
taching piece. The court below held that the connec- 
tion of the end to the attaching piece gave no patent- 
able character to the loop (see p. 88, Ree.) ; but the 
Court might have gone further, because the old loop did 
have an attaching piece though not of the precise form 
shown in the Shenfield patent, but precisely the same 
in function, and the precise form shown in the Shen- 
field patent was old. 


COMMERCIAL SUCCESS. 


Complainant has introduced much evidence to show 
increasing sales of the Shentield supender-ends, but 
patentability cannot be established by the fact of 


commercial suecess. 
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Suspenders provided with ends such as are deseribed 
in the Shenfield patent constituted a very small per- 
centage of the aggregate sales of suspenders, and, so far 
as the defendants’ sales are concerned, although the 
percentage of braided ends diminished from year to 
year, thus in 1885, out of more than 500,000 dozen 
pairs of supenders, less than one per cent. was pro- 
vided with the braided ends. In 1884 the aggregate 
sales were 400,000 dozens, of which three per cent. 
were braided ends, thus showimg that the sales of 
braided ends were in decreasing proportion. The com- 
plainant’s sales in four months of 1886 amounted to 
19,000 dozens, but this, it will be seen, is a very small 
proportion of the total sales of suspenders, for during 
the same period the defendants sold over 200,000 pairs 
of suspenders, of which less than one per cent. were 
provided with braided ends (pages 83 and 84 of 
Reeord). 

Furthermore, the complainant’s sales included ends 
made, not under the patent in suit, but under a patent 
dated May 22d, 1877 (see page 58: of Reeord), which 
also were provided with braided ends, but of a some- 
what different kind than those described in the patent 
in suit, and the suspenders provided with the suspender- 
ends which were the subject of the 1877 Patent wer 
included without any separation in the statement of the 
sales, from which complainant asks the Court to infer 
patentability because of commercial success (see page 49 
of Ree.). 

It may be that a very large proportion of the sales of 
the braided-end suspenders, testified to by the com- 
plainant or his partners, were not provided with ends 
made under the patent in suit at all, but under the 
subsequent patent of 18/7. It is also apparent that 
the sales of the braided-end suspenders may be ac- 
counted for by the business energy of the manufacturers, 
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or the excellence of the goods in respect of unpatented 
features. 


tespondent respectfully submits that the decree of 
the Cireuit Court should be affirmed. 
Wma. A. JENNER, 
Of Counsel for Respondent. 


